Ee See Se. ware 


| & as : Z _ 
S| & | fe 
sieve Ge Wt 
= adie. a : 
Sh EE i |e 
| | = ‘ E : : . ” * : | 
3 gfeft a boa 
Pp: = mal 
: : | a 
“f : io - 5 Z Ps E . 
eA) = 
, ae =, = : : 
Tho P ae : 
* aS a «Cs oe 
|e : 
= & : 
—— , 
| 2 


SUPREME COURT: OF THE U: 


+ - Qoronme ‘Tamu, 1887. 
No. 1219. 


Bill of complaint....2........0cs0- arora eccce 


_ gmantel A..G. Bell Jenunny 20,1877 ...... cocese coceac cose. . f 
Metis fer leave te plead «....;. aggenes, Se eeee coeeee coco ccce ccecee coecce s 
. Desisien of court on motion eede covcce SPOSSSS COSSSE COAHSCO ooeses ecoee ccce. : 
“. Matiow the complainant $e stendo Mansel... .ccece acces’ 


POSH CONES ES SOTe 2 x =* 


- 


eo P 
oVewry yyw 
‘ ’ 


Bw 
RR te 1 


ohana e2ee08 iti ece escoeuscce coccee eeoseeeeoo Co 


. 


ata) 
5 alte 


PETE 


; 


1x TOIT ANN 


3 
be 
* 


Pa 


Trees 
jia.,} 
{ brs 


* 


Ord 
ee 
ae 


foil x 
aS 


‘ 
“ : ' 


a 


eet 
eae 
= 


~ 


~€ 


ruts 


t 


é 


. ee 
+ 4a 

t% ¢ 
Ls ip fa 


Y . x 
< nl 2 x: 4 
aa a ae 
Be etn * 
* 


des one 


wae 


wd e: — ti 5, 
; ‘ a Se © ie ie ~yigce a 
e t. *, ~ s | ee 7 . 
’ F ‘ a a fo ee ee Fg ae 
rw | ’ #2 . 
if 3. ee 
4 ate oe * 
~ + * sale 
‘ . ‘ . 4 “ 
* es 2 
‘ ; 


eect 
* 


1 Unrrep Srates oF AMERICA, oy 
At a circuit court of the United States for the first cronit, bes 
neeions at Boston, pe -_ ~~ mee nssachusette, on Mign~*' 
Ys sixteenth 7» : our Lord adler <x: enews 
. Before the honorable LeBaron B. Colt, cireult aman: 


es 


tan ty ae 
2 4 
te ¢ 2. ng oe 
* — 
~ << ‘ 
fa * = . 


- , s* 
ne Soar ae 
[i ae Pb hee 


al 


ee 
# 


* 


r 


Ag 


Bill of complaint —Filed January 13, 1887. 
Cone eee 


Tue Unrrep Sratzs or AMERICA, COMPLAINANS, 
0. co 


yf 
3 i .S Ae 
* a 


“= «4 ale 

b We p ‘ Snag bd ‘Geet TRS 
os > et. ae Pr a ¥ — 
~~ Saxe ee ee why 

— iy ® teem 


Ps ; i 
e*\4 
: 


ang 7 4 
7 = “ 
Ceded » Singatt <a 
. « wr; " ° e ? 

es, , *% 
o - » * a igh ©, ~. 
, roa ‘ or", ita Ve *, 
© SPL BGA, a 7 2 ’ ‘ 
" - : 
Coke ’ R -. Me _ ee 
~? é 
2 . t= il ig? fe ee. 6 - 


+ whi 
% 
® mn Pe ae ee ‘ . 
, ~ = ia ‘ e “e bs 4 
. , - hin w " 
| £6 pelt eke ely ot 
a es ~ & ;> ? aa 


‘ a 
«* ,_~ : oh ye’ _e 
“a a so Bh xy - 


‘ me hog > a ee 
aS hy ye my - 


m 
Ri ottee Fy: 
, SE ae 


9 | 
a 


the meter aie : 
te explain the 
: “t-te 


* St 


aS. 4 . . » Be A 
OPE BIEL EIT 


i ll RT eee” ; 


2 cs ee nf 3 
framed ‘banenlt 
4 wa _ - : r ts arp \enhe - 
ao hs , ints cok a 
far we nenR? ting YU 


+ 
ee pte ah 


oe 
-- ae eed yg) ry tae. 
a 


girs. Tyee iy~ 3 $s 


a ex tn = 
Pa TS ee 
« f oa 
ee 8 oe ee 


wast + 22 SYREN 


Lae Se a ar 


srt 


se ‘eh to 


+. ioe . * aap = ‘ ~ Gian, -_ = - > ty mares sot wy 
‘ . 


i 
‘ 34 
> 


9 Oe 
M otet SF She 


a oe 
N We PP yr wae 
% ‘“ 


; 
? 


wf Looe 


*. a 


a Tew 


87 


4433 
i 
s 2 


3 


. 
: I 


Ai 


! 


byl 
Hi 


$ 


iF 


rar 
Hy 
} 


* 


| 


% 


e 


eee 


oe 
en PSS , eset 


Pt 


‘¥y 


wrt ai coo - , eS 
vat pare, | 
2 


J » 
we 
= 


e 


SS ne ae 
* i . & ~ 
y 


P 
a 
i wl 


rR ~ gre Sunny ss we 


oo 
he 
j t, 4 
a i ; ‘ 
es ¥ e 
$3 ‘ 
A * 4 
‘ wi ° . 4 
eo’ ss ‘ 4 rt 
4 , » A 
wa 
~- 
nA x 
; a . Sd 
ue r .S ‘ ro! oe waite » ‘o> J 4. +] 
a: ff ed * : il? 2 ‘ ee eRe la a 
ray La be ‘) easd ie. ‘ ~ 4 ‘= “a we J Be Ba ii ¥? “led 
~ er a \ ‘ ‘ ee ta a ae Teer ae SY Ra ‘ats 4 
© A YS ol on Nar ek ¥ iy ‘ » Agee J AP: at a. Lee” ae w ae ES | ee ES Ne - A 
e.,° id “t *y ¥ Lat ryt he " Ae 2.’ re i *.% Art 
> i." —s 5 #4 €D “ Ps er Kt ‘ ‘ , } 
’ eX 2 | , a Ph ug ee ALD mw). Kap iri 
we ’ é 


P| 


~ Pac Se > > 


i] 


end 


Sle deg”™ Kee 


+ 
x 


Poe a ee 


+ 


a 
t tee 
* 


t f pa —_ 
pred PERG OP ORE CE SE 


‘— s, 


we 


tr, + 


% 


* 


oe 


= - 
. .* << 
a *, 2 att 4 
ete aa Pe tl ** ele we 
_ * . ae 
b * : “9 * i a mt 
4 ee “2 
2 : 
P eal ~~ e 
: eke et toon lea lalla Saal 


;<, 


o~ 
. ~ > 


Tia iage 
$3 Fi fi ? 1 
- i i iy wih 


a. 
na 


a 
+ ‘with 
< pt ' 


: 
1 


oF 


8 
s 


ey 
# 
wie 


t 


APPT oa © 

eae 2 | Yr Ae "Rr 

- , P| 
ig Bom Pay ‘ a ot om + 


_ qt < ‘ ; Le ; ) 4 ; “73 
ye rye a? a) ade tally: det ey 33 ‘ 
? m ai 8 4 4 r 4 \ ‘ : ~~ a < ' 
oe: & os MEALS ad *] See ds ee ig ge ‘9 5 ee at ‘s +, 
a sc: ali OP cinaedietons OF: the telephone itustested in 
Tees {ane ahhh dddbhed >, the sit Gray in 
th, gs | RES \, the: aid Gray in. 


Ya 4 Fy Je vt ; . w ‘ ALA: eae “% a CELT ‘ot b 
| | _ 


' 


My ete Tb y gether 
2 eit ¥ xy 


a ‘ ¥ Z 4 
Fw 4% x Tae af hme 


‘ , 1% a: ~~ 
ba Pape | Daal ne mame PINE 
2. ‘ ; a indi, _ a mice 
” #- : 7 rer Ti rans a m 7 , ¢ 


= regio = enna 
ie 


‘“é : . 7. oo 
r ‘* 4 44% 
, = 


&, wa 
® 2 a Fe + 
V 
a 
r ’ 
=, bas ailcuead ole om 
Sag a >» in 
, ‘ 
3 E hey a & 7 
. — ng 
¥ 5 
. 
*/, 


* 
& 
£ 
+ 
. 
3a 
‘ 


q . 
rr. } 
i 4 
4. ‘ 

4 ST ae 

t as ie 
4 Eg Boe? 

, eee oe 
r m . 

: 5", P 
Meh Z 7 
7 
* : 

h , 
ae * > : 
4 » 
: i; 2 
* * i 
d ao »¢ 
om * 

*. yi ‘4 
: _ d o ¥ 

. 

> a 
o D 
; 
d 
“on 
: " 
. 
| 
* 
. 
E a 


a 
é * 
_ oe Py : 
7 a * = 
P Ps - & — a . 
¢ q ‘ 
, i ree pen 
.—_— sm, * > 
a J . 
+ , 
C4 . * 
aia > ~~ 


AE RE AI 
wee 
aiud do stenrorle mot & a 


4 7, 
a iw «+ 
rd 


ee os Vege : 
eer E> a> Se "aN ae. 
od 


* _ a 
> ¢ 


A aie 


2 43 P . . 4 - ie Spar iS . 
add O53 vietrids tl, “tof DAS S~. 
: . Oe . 


i 


aH i 


patent Ni 


signiteh deed March 7, 1876, is 


ER igiv® 
a 


and a 
She anid ie for the function which it is alleged is 
a seed in the ion of the said 


i 


EE 


- wd ‘ 
est ee Ota Oe Oe ale 
Pe A Pay “ay TEA ee 
* s oa , 3 

OSE Sey "FL wr ae 


tf 


“ae 


pac - <™$ . 
- iy ee - ~ ° = J , — ’ 
- ee 2 “¢* bs te ". ‘ 
. af , he ‘ 
» ‘ * ’ —_.. —_ = a , : 
. we 
- 
. -, 
* 


! 


ki 
a be 


L 
: 
i 


ey 
ne 


e 
AF 
: 
s 
r 
c 


fl 


_— 
o , te , ! 
Se , ; 
> ~ 
= oe | ; 
, “ - ad * * 5 
. 4 ; 
ope, -% . “ 
ya “ep & >" 
— s 
Me gt 
Esa el aid 
oh 


~ Doce 


2 a? %e 


‘ 
x 
> 
J 


2 
fe 
met 
gs 


, ‘. £ aoe hae . Se es er 
2 <> ‘ ; — 


aH i ; 
HS ite! 52 5 
ae fi vit Wu 


rhs 
‘ +i* 


yet ta ‘ >... 
, whe OR AE Sr emt ) Si 
ts a -e-9 eA ss 


; 


of. Che Ae % "2 
to’ The "er * - = 
“ & "e ‘a ® aS Kc Be iad 
e = - 
en A 
ie te? 


+ = # ae 
€ ie + hg -* e 
~ # pea * oo ee eee be 
= 
a - _ ‘ F 
ee a i: “iy or 
: ; “a 
¥ : —_— 5 t 
: ra a er Bee - he gtr 
Ws 


i; 3 
rE: 


l-known 
others 
for hi 
and those 


bim from wel 
and contrived 
claimi 
vices of others, 


hs 


Bra 


bs > 


“ 
é 
eid 


\. 4 + 
‘ 


ro 
e 


ae 


pr A 
awa? 


L 


e ww % ath . 
Bey > 5 aie rd 


ie ais 
bE E352 


a, . 


= 


‘3 


& 


< 
od 

“¢. 7 

—* 
> 


Filly 


$3 


i 


a 


i. 


if 


4355 Hila HF 43 AH IE : 


. wer E 


Ps : ja 


e 
‘ 


ra 


‘. P| - 
* : * 
0 ee as 
, "2a 


————  — - 


% 


: 


etm 


Ay ©, 


fin 


+E 


ti 


4 
4 


h 
3 
3% 


$10,000 


Ps * ; ‘a 
a al 


= Pe f a 
us * a) oy hi 
vy 


r 


in thie action exceeds 


a Pin} ee 


a 


= 4 eR “ * r 
. 
. 4 he < 
; . . 
* & el et t v . 
- . PI ’ 
a ~ s 4 " * : " 
; 
: 


a 
. 


ie 
¥ y' 
‘ 


£ ‘ » * ‘ > 
a yim *’*: 
+ a -* 

eta yt 

: ’ 


naechis pans mean 


ree 
HE 
j- 


said 
ises, in 


wal 
ing 
ors 


4 
itd 


wore, 


| : > 
* * 
‘ > 


> . 
fete 1 tee 
2 . ’ 
4m Dee pre. 


4 i A ee + 
Oe: 5.5" tee er 
rit = od a oa hed 
: pao 7 AS ea 
7 fe * *¢ 


—_ © 
SERS, ae 
2° Pg etn 9 B- 
Lot ee 


.: : 
4%) way 
a. 4 


ghee 3 Re 


7 @ 
~ est oe s o. P 
1.4 ieee . z 
Re og ra at 


¥ = . m : = — % i 
“Sy ~ a. mt.ax ) MQPerwee 


YY <a Re? : % * * 9 
A WA See 


=e o. ou 
3, Pid 4 
: oe y * > 5 ' 
on ha 6 Mier RY $ 
et Se ee ee 
te ee? ’ a 
Ls ” «} 7~ 
3a > oon —— ae OF ae 
tk pee A week, LEP A ahaa ag 


r. is Sh, BS pve er 
4 
sh Ms Bag ‘ PF’ x thes 
Bas 9 - ee fs er Ps Sa Se i. 2 


An.) 
ree 4 Te aeghs tye 
fh . is > ‘ 
= pee & SP RE Re 
: ‘ ; 
_ . * . * 
- > 
oar | BE re ab ee ¥ 
* ’ 
3 ; x ¥ Pe 2 Jes foes 
“ . F *, a > & ~ ‘ ~t ease a” 
ti . nr we “§. pe in ere & _e 


, £ 
> s 
ond 


+ . 
. ‘ 
Pe  —_. $47. ue hed 7 
m4 oer ae 
3 zi 4 . me : “¢ a 
pes rk, ae ~ rang yes * a Com eae eR , 
- ne Se “~ : o Se ~~ . . os 
= ry he » . i. 
, ‘ “ - ‘ al i 
, ¥. : hae wx ¢ cee Aevee4. FA 
bw ist See ty peth 1 RSPAS 
\ ;? ’ . ’, * a. 
° : * 
. 
*e © 
- 
s 7 
, 
- 


‘ > 
: * ‘i 
: j 8 
4 ~ 
2 ak eee! 
‘ nate ‘ 
: +. =. er 
; 2 ae 
? > > ot ny Me 
. + 
| as 
at on 
: t on a 
ee Hs. 
eres 4 
* : + . % 
ty ata 
~ a Dn - ie 3 
ms + & %% * me tee” 
2. 
the eatd . : 
. 
' 4 “ee 
: ’ * 
i 
” a ties $9 
’ ’ & rr 
+ * 
a 
¢ 


tavention 


. * 
» grt 
. * 
x 
. * a” PS * 
. 


; t* 


‘Morton, in the State of Pow 


at Philadelphia, in said State, at: 


. cette} : : “Ff 
a ye? - =" 5 . - 
. , 
’ 
© - 
. ' - a : 
‘ : + > 
’ ———, 
7 
» ” ‘ . 

. * 


HT 
F > > g3 | ic 
i’ rei z f | é. 


* > - a 
cmon Gitras ———————————ao — i, A A eT ee acta is - 
re . * ot pe a ell ee 
ae ee id tik — ° 


4 


AB 
a 


the same 


td 


aE 


4 


a i 


(Sebedule 1 Sled with and made part of the bill ef complaint 
wes 


8. Vollker, now or late of 
used 


pereone who hnew of the 
VEE Sarwareied 


ey 


Pd 
lp 
. 


Lid 


HES 


; -. 

* 

% 

f 

e 
% 

. 
> 
¥ 
So ’ 


2 As a _ ae in” tS to St. 
et a oe 7) 4 . ’ 1 
| . 


< - é 
* 


¥ 
< 3 ee 7 
os ci 
cp 
’ , . 
-. 
~ «% 
> Oh ‘ 
; 7% 
rt 
¥ 


late of Cambridge, in the State of Mame. 
Boston, at Cambridge, in sai 
,in the State of New York, and elsewhere. . 
nt eee, ee ae 
i is T. Wood, of Boston aforesaid, all of 
» thereof in Boston, in Massachusetts afore- 


of the city of New York, in the State of 


&. 
. : 
: eas 
‘ * 
< * 
le Fi 
es 
a ot eg 
“ $ i 3 
ee Sg 
wh > 
a 
*, 
F 


> . 
- . 
7 ‘ 
: t 
¢ 
Pied : 
“+ 
be * 
ge. . 
ea 
> ” 
eal 
* a 
¥. Pe 
wid 
a" 
4 ‘ 
~ 
. 
Peers: 
~" 
oer: 
2. ie 
+f 
Me 
. 
— 
° 
~ 
* » 
_# 
’ 
Rs P 
& 
> 
s 


i 


" State, and’ 
Obarles B Crees, 


af 


Polytechnic Inetitute, who used 
Pratt, aleo of Brooklyn, New 


+ 
” 


* 
. 
ct. 
, 


° = ‘which the eaid all 1; r 
W to the lained invention thereof by 4. @. Ba 


Bn 


& Seis 
> ae . 
; Af 4 os 


sci by "Hessler, Vol. I, p. 648 ; a printed 


it 


2 , x 
7* aa 
2. ee : bes, ¥ k 
 - i ea oo ar? @ 4 2 ‘ 3 : 
: . ‘i ? ‘“ 
os aon et y é 4 - " 
et di aan ; i. & a = al 
oF Tae eg * << , 
Pe f 4 
—_ ¥ ~ b a. ~ “4 
i> « * 4 - 
wr > © 
pa . 
_ t , & . ’ 
as Aa ER gels ; w , 
. Sa “oe Fy ~ of 4 | 
= 
* : y . . : @ 
»’ A - 4 a gs Fe: a we 
« - 
q ° <7 fad - 
. % ? aan 
x fl - 
« “—, 


‘257 and 258; a printed book 


“ € . " : 


_ 


ee 


aint 


tle 


RBs ee uP ye 


—~ 


— 
ag - - a > 
Pr oo ee ele “ ae 


ee a. ae ie - 
. | 


a < 


m ° d “ 
6 ~ 


orm eure VAs Sal a 


BO je ere ae Se te - 
. A 


vi the pba ers Vas Hn ; Bi J “3 
3 148 and 149, and others “slo the sme Joureal a 


_ * 
+ ’ 
> oo Sa 
af * + am 
. i, a 2 
Net wae 
+ 
VI 1 i 
tall 
=>” 
; 4% a4 
” 
ea 
ae 
* 
a | Sie 


and 7 
Mechanic and the World of Sciesice, a 
October 23, 1875 ; also an article in “Sopa ist 
November, 1875. 


Year Book of Facts in Science and the Arts, by Charles W. Visses, | 
London and Berlin, 187 188 and others. 


The Scientific American, in New York, of March 1876; ne 
ak . a 


riage Atta hor 


Die Fortechritt der Phyat, oe Saar 


Polytedtaioches Je ot EH. Diogies, 
168, pope 185 to 187 and ctiaryand, Ne 160, prone 


fy ote ish # $i of. ee ett : 
Deatache ashe Klinik, No. 48, Bastia, November $8, 1068 papel tae 


ie oa. ee eee Se eS ee ee 


20 “UNITED SPATES VS. AMERICAN BELL TELEPHONE 00. 


Deuteche. Industrie-Zeitung for 1863. Chemnits, No. 16, page 184 and 
others; No. 18, page 208 and others; and No. 22, page 249 and 


. $7. eee Ceeretertivahiets, November 20; 1061, an8 Sane 20, 


eS tens ane 
i eee others. 
September 26, 1864, N. 
| Leigaia, 1962, No. 51, page 807 snd fol 
, von FR. Pisko, Wien, 1 

Cai enan tech 941 end following = 


Hanover, sixth edition, 1868, Vol. II, and fol- 


Re ag pages ; and seventh edition of exid book, 1868, Vol. IJ, page 


et Leipelo, 1866, page ow being 
vablished ot Lelpee in 1862, VoL XXI, pages 470, 474, 


de ’électricité by Count du Monsel, second edition, 
1,246 and following pages. 
published in thé city of New York on the 
3; an article therein “New Italian die- 


aE, ete ren kth ch mmo aebead 


& N. Y 
i . X., io the year 1 
- ° j 


” 
. Pe - }. 
2. 6 ee 
cs) et o® Ps 
a ae 
<a 3 , 
¢ f, al =r 
*, aa Pe o * 
# wt wes ye . 
© te Sn > Eee 
F Es oa 3 ag 9 a 
) peas a +, 
» Ae ae a ae. 
> \ TPS < at 
Pe a 4, ° 
oh f : aun *- = f 4 4 : 
- 
~ ” 
¥ oe ¥ 


eh 

et a : 
Bn ate. «<* 

om 10th of 
: ae 


. _— trical Review, published in 
a “7 se 5) FE ae. ; “i 6 


e ra 


i anaary, 
Du Moncel "trunelation Hasper Brothers 
Bite Tepe a book by George B. Prost, 1600, Tiknor 


Ss sttinin tes 


invention and we — here ; 
supplement hereafter ; 


29 ScHEDULE 3. : 


a 
List of lettera patent in which the material and substantial aid 
See arn Lape k ¥ 


os dated August 13, re e 
97, dated November m | : F. 


Wheatstone, 
_ = Britain No. 2646, dated July 29, 1 gun 
neon 
patent of Great Britain No. 974, dated March 16, 1876, ead: 
granted to John Henry Johneon. Ree 
Letters patent — United States No. 165728, dated July 20, 1876, at 
granted to Gray. Los a 
Letters patent of the United States No. 170600, deed Deane Se 3 


No. 178618, dated Pebousey 


15, Elisha 
Letters of No. 1874, dated 1,187 ode 
estat Bein mn 


— No. 186340, dated January 11, 1877, KS 
Dominion of Canada No. 4794, dsted pl a 


a 


sad saat Eiiche Gray. : 
Letters patent of the Uni No. Sesleri. 3 
i emgoan: 
Letters of No. 1044, 7 
PrP orgy Ban 

Touliacos 

telegraphs, 


— we 
; PRA Mca, fas * og 
? ? , ye Me Ee 
: * Pas 
*y ‘ r : , rie oo 
* ° . % 
, & ore 
P . 
LOT AAP St | ; Sos 
y » . Pi . 
te 
5 a - » 
, ‘ . & ’ é ae * 7 
: od ‘ 
. os ‘a 4 ~ ¥ > il 
' / « 4 ais ’ 
y a, ¥ 4 
' “ ¢ &£ * 


A SOB Pg AMM RD 0 


: oe 


UNITED STATES VS. AMERICAN BELL TELEPHONE CO. 


. 
» 
é. 


Sie ie PE i iE 
‘, Teer Ly x 5 ite "ee od i - 
wy 4 , j ‘ _ ‘ x es e 
* : : le ‘ 


: oer ‘A 
aa d a in ae 


+ ars” 


Se Gk Fee, fall 3 
. ' ae » ae : 
Ua at AOU 
oo. Se pe ~~. fed SF 
de : al par’ ‘ 
¥ mid Se ee ae eS eT es 
WN ih ah aes 
. = * 
: ; 


in No. 2103, dated September 17, 1855, and . 
granted to Charles Tilston Bright ani Edward Braileford for 


aman 9 em aiaeseaele there- 


of Great Bisa No, 9478, granted to W. 8. Holcombe, 
patent of the United States No. 48408, granted to Royal E. House, 
June 27, 1865. 


Letters of the United States No. 77882, granted to Royal 
onl 


A, dA ee 
: rg + ~~" « 


lt Soe Re ARS Ss ao 
ky ‘ se ae : 
‘4 ott SQ, * 
“ a “ . 
* ‘ % : 
; 


complain- 
content 
d allege! invention and 
ms Sa ae er aad dno aid linge! pra ad 


Usrrep Seinne OF Anamarc, COMPLAINANT, 
s, TeLermone Company { 1" equity. 


.° Exmer A, filed with and made a part of the bill of complain herein. 


Pee hy ns 2 » 
pet) attoetitenesc tf iiotee | DaraRTuert 


Bae 

he ao “nom Wi) sisapiovenee;: idtdserep Sraress Parent Orrice. 

* fee 

a oe whom th prema ll pring 7 

pres be certify. Gidt! thie 

= Sag sacar Nye Vins ovis 

¢ Rote ae re Pe > rwanda? 7 Oey: * 
ce > nM ed ’ 


have caused the seal of the Patent Office to be affixed this 13th. 
December, in the yess of sar Lashom Geese 
six, and of the Independence of the United States theone 


[sEaL.] M. V. Mowreommny 


[No. 174,465] 
Tae Unrrep SratTes oF AMERICA. 


' To all to whom these shall come : 7 
Whereas, 


Massachusetts hes 
$ " * 


To all whom it may concern : ; | 
Be it known that I, Alexander Graham Bell, of Salem, 
have invented certain new and useful improvements in 


¢ 
+ ’ ‘ 4 
Pox. 
WF ded 
* 
oo 
‘ : ~ i 
> * wane 
‘ <<, 
Tm 
“ 
- 


‘ 


ter, or other telegraphic 
adienab-tdegngh based epee the action of the above-mentioned in- 


In illustration of my method of multiple telegraphy I have shown in 
of transmi a ea 

armature, w in vibration 
local = This ereaar i virtiag mas 


are sim break- 

gg dierent rats of virion, ar simaltaneoun Comes 
one continuous current. 

, Sg grace we Pde er par 


fs 
if 


oestaees seneut-—sho one by actual make and 


acl breaking the ara a the Rees 
distinction am a puleatory cur- 


invention consists in the employment of a vibratory or un- 
current of electricity in contradistinctiun to hos oid intermit- 
current, and of a method of, and apparatus for, producing 
upon the line-wire. 

betwe an undulatory and a pulsatory carrent will be 
‘by considering 


Zc. Oe Anstawtaneous changes of i ity, that electrical andulations re- 
ree Ee : ‘ ty 


site 
: Pity * .* Me 
eet” . « 
~ ry 4 > . 
ive i> " 
| . 


ner y ‘ 
ad “< - 
aes % Pes) mS 
fur 5 te p 
7 _— Fin e 
~ * ” 4 - 
% } 
. ae 
~ 
. . 
: 
“ . 
” 
; 


ey 
iH 
bald 
jell 
it 


xl 
lil 


3 
‘ 

- > : 
_” ‘ 
© Seas 
; i ee 

. ot 
) ; 
“+ 


and négative, | 
iD clsien Ao desive from the use of an 


cur- 
my has ls Coy me ge 
BEReROR 


—- = 
~~ ees 


itangest ay aaa 


5 Pte hye ndurtaper’e oy. 


. ebruary 25, 1875, I have described two wa —s 
com 


“2. —. a 


PP | 
eye 
wy 


* eit 
a ; oa 
BMS | pe fe Wied 4 mabe fe 
‘ 9! as ; - ae ? 
# ; 
4 2-4 


i: 


ig *, * . 5 a 

CC EUS SE a ey 
“? D , PD ee es as ae 
4 Aad o . — re. , i. “4 


oa 
. . 
2F Pa 
AF OP a, O42 ae 
mee lad a oe eee 
f ¥ 
: | ‘ 
af - 


4 

Be 
fie 
« 


x 
i 4% 


is induced. 


magnet is caused to 


ia 
ba Pe ad « 

oa 7 ty ed 
a 

a call a : ‘ ~ % 

3 the makes and breaks are of es 

. | 

> » “ oe, 

Fig. 3, is very nearly ae 

. 5 

«ft Ld 

. 2 ; 

s 


a current of 


me 
-§ 


4 


to the break. 


- 
ges ES a 
ns a3 
5jailag 
5 


od 


known that when a permanent 


3 


been 


e@ 
<4 


. 2,a8 lto 2 


UNITED STATES VS. AMERICAN BELL TELERBONE 00. 


a 


a3 


>¥ 
33% 
Lut 


Prt. 
Rife 
Ss HH 1 


e e 
eon 


duration of the make relati 


7 
abs 


' UNEPED STATES VS. AMERICAK BELL TELEPHONE CO. 


the horizontal distance a a indicates thé duration of the electrical oscilla- 
tion. The vibrations 
87 ~—sA, Fig. 4, are in the ratio aforesaid, of 4 to 5—that is, four oscil- 


A and B, when induced simultaneously on the 
i by the curve A+B, Fig. 4, which is the 
of the sinusoidal curves A and B. is curve A+B 
motion of the air when the two musical notes consid- 


cae de MEY a 
hot Fame: 


Seat 7a ene a es SU i 


eget eed Poor eter —. Toa ee — 4 _ 
was rng deeds” ie OSE R. oa Pe, ied ita MS bees oN 
oe % a “ a fe. Ba “a ad ah are 4 : oust ae eC ee ps 
~e . - » # ei Migs ‘* " Yi te “* 


i y induced in the same circuit, an effect is 
produced exactly analogous to that occasioned in the air by the vibration 
of the inducing bodies. Hence the coexistence upon a telegraphic circuit 
of electrical vibrations of different pitch is manifested, not oblitera- 


f prod odalato a f elect 

oO ucing u ry currents of electricity 
u the vi ic or motions of bodies of 
A ofthe methods that may be employed I shall 


_; bere specify. When a wire, through which a continuous current of eleo- 

tricity is passing, is caused to vibrate in the neighborhood of another wire, 
pests undulatory current of electricity is induced in the latter. When a 
araeerupen wich ervarsinged bar-magnets, is made to rotate in front 
of: the an an undulatory current of electricity is in- 


< + Setea e we 


* i. + 
z x 

Me Fs 3 os 
°S- ~ = — ~— 


ta * ; : P ee; = i} 2 . - ¢ 
PI a? eer er ae 
Ee oe _—_ = ' , 4 


» 
’ 


— ee ae ete ee Oe _ =. .. 


{ 


+e «+ 


> oot. 


zi — eh ll ait a 7 e 
, ; , 
: os phe 
. ; be 


- 


eo t “S64 
~ Fem 
as : 
UNITED STATES VS. AMERICAN BELL TELEPHONE OO. er 
*. wa . 
. ee 
~~ Tee 


hof the twoinetrements 


” 
~~ ag 
gl J 
¥ 
~ . 
z * 


the armatures c 


ad 
ps 


Ss 
ad 


: w 
“ : ee 
| of A' and A? will vibrate also, but all the others on the circuit will remain ~~ 


still. So if B' is caused to emit its musical note the instruments B Bite- = 


Hf 


1 
§ 


— i ae ae g-_ : 


{ 
: 
f 


it 


> 


ie) ete econ rp yeee Dee othe, 
may be ett iq vibet 


een «+ 


> lg. 


‘ 
i 


f 
F 
e 
! 


8g 
i 


i 


"3 
{ 
+ 

P 


o* 


l 


> “2 : . : ees y 
— es ae 
“ce Sieg * ir : - 4 


~~ ~ 4" 
a <5 a eA 


aa” Pee sieisces 
“NTFED UATRS VE. AMERICAN BELL TELEPHOND 0. 


IF to the center of'a stretched measbrane, a. A cone, A, is used to con 

*. sound-vibrations u upon the membrane. When a sound is uttered in 

j come the membrane « is set in vibration, the armature o is forced to par- 

take of the motion, and thus electrical undilations are created upon the 

mined 9: "These undulations are similar in form to the air vibra- 
the sound—that is, they are represented graphically by 


™ a The undalato current passing through the electro-magnet f influences 
8 = the motion of the armature o. A similar sound to 
_ aha eteered into A fo then heard to proceed from L. 

In this the wre words “ oscillation,” “ vibration,” and 
=.“ undulation,” an ce -_ ,and in contradistinction to the terms 
E sintermittent” and ° 2 By the term “bed capable of inductive 
re. + son” T men body which, ctusatatodion uces dynamical eleo- 
ty. I inclode in the category of bodies of inductive actiono— 
copper, and other metals, as well as iron and steel. 

my — desire to secure by 


y i in which the receiver is set in vibration by 
currents of electricity, substantially as pA 


2 The combination, achetentialll 20 est Sect, of a inent magnet 
Boe schar boly copatie sf tnbosice toons wi a circuit, so that the 
E sibeation of the one shall cccesion electrical undulations in the ‘other, or in 
Eon fa ts thie I claim, whether the — magnet be set in vibra 


he — borbood of 
Jos tn wire a permanent 
y be set in vibration Me MS 


pac ar lations in a continuous voltaic current 

the vibration or motion ies capable of inductive action, or by the 
! ee a conducting-wire itself, in the neighborhood of 
“botties, as set 

rd. The rasthod of sas er nga emma Pg 7 

y gradually increasing iminishing the resistance o circuit, or 
ae Seay so — power of the battery, as set 


"6. ‘The method of, and for, transmitting vocal or other 


y, as descri causing electrical 
; cimilar in form to ss ethentions of th ele omembureaaae 
hoo ote wo fh 
iwherenf I have hereunto signed my name this 20th day 


v7, A.D. 1876. 
. Atex. Granam BRL. 


. Bs 


eo 


7. 67" fee 
> & ee t . 
» ~ * iy « * ~ -.- « 
? .". ih he Sid r 
‘ * Ps 
. 


~ ae 
UNITED STATES V8. AMERICAN BELL TELEPHONE ©O. .. 
ry * » *¢ 
+ ee 


43 Exuzisit B. 
Unrtep Srates Crrcuir Court, 
District of Massachusetts. 


UnNIrep SraTes OF amen, COMPLAINANT, 


Tae AMERICAN Be’ Tsuernoxe Company [ 2 eauity- 
et al., respondent. 
Exursir B, filed with and made a part of he lo paar 
DEPARTMENT OF THE J TERIOR, - 
Unrran Staves Parawr Orica, 
To.all persons to whom these Presents shal] come, greeting : } 


This is to Certify That the annexed is a true copy from the I 

0c, i872, Nember 1 Pa ee Electric T 
om 

In whereof 1, M. , Commissioner 


have caused the Seal of the Patent Ofte tobe ized chi 13th da of Des 


cember, in the year of our Lord one thousand eight hundred 
six, and of the Independence of the United States the one 
eleventh. / 
(szat.] M. V. Montaomsny, 
No. 186,787. 


Tue Unrirep SraTes oF AMERICA. 


To all to whom these Presents shal] come 
Alexander Graham Bell, of aoe Massachusetts, has ps 


Wherese, or de examination made ch aid Claimant i ajadged 
sas ac to a Patent ander the Law ; a 


‘> ORR CA GS Be oe 


UNITED STATES VS. AMERICAN BELL ‘TELEPHONE 00. 
Umrrep Srares Parent OFrice. 
A. G. BELL, OF BOSTON, MASSACHUSETTS. ° 
Improvement in electric telegraphy. 


of ent N 787, dated J 30, 1877 ; 
(Specification forming pe son aled Janeare 15. 1077} anuary 


To all whom it may concern : 


ey * a 

5 es SEAR BRP 
tegies s “ ‘y * “ae > 

hf. be ‘55s us a 


“ 3 eo ¢ co _ 
> Pn ae iS 3e wards / 


5, No. 


States 


7, 1876, No. 174,465, T have 
fe nll pence Or. gout one 

currents ity, 
als can be sent simultaneously over the same cireuit, 


i . 


’ ~ 


con 
extremity of the end H of the ber F. I is an adj 


UNITED STATES VS. AMERICAN BELL TELEPHONE 00. Slo 


to above a plate 
by sounds made in its neighborhood. Bs 
The nature of my invention and the manner in which the sameisor. <4 


nn Fig. 4 is a diagram illustrating 
cuit. ; . 
A in said drawings represents a of iron or steel, which is 
kant Hes oot E repr 


tube, by which sounds may be wet too fom the pate 
insu copper- wi | 


bar of soft iron. G is a coil of 


Ne 
~~ [Sea 
- ¥ a 
4. #2 -. 
.” 7 


. _* - 
Pa 
“ mr . 
F ee 
~°% . “i 
* hit 
. . 
as. 
sp + Oe 4 


the distance of the end H from 
The electric telephones J, K, 


understood that the same arrangement, combi- 
45 nation, general of eet 
the several parts are com ee, 
anne se eee ment are as follows: .. © eer 
I ine. by saying that this instrument is and may be used Sy 
a say, the sender of the 


| 


* : 4 * 2 
“+. 2 #o 4 mT 6 gee Gel 
“ae A , er) ; , ee ee 
i» pe 


i 


So OH 


Ht 
Fle 
Hk 


| 
g 


! 
5 


: 
4 
it 
sf 


F 
; 


. % 
8 
ha 


e an 
= 

ettention to. 
4  w * Te 
7 . * ate: 
oa 


any given message’ without being ¢ pain on ye 
E s Fgh pee it < 


the signals for any other messages that may 
The musical signals, if preferred, can be automatically received by sean. 


7 
~ 


te 
ain” * 
i > * 
oe 
- ~% ol 
So - 
a” 
aay. 
+ am 
te - Ns 


. . 
a , ~ ' ae | 
di a o 


a 
ty 


STATES VS. AMBRICAN BELL TELEPHONE OO. - 


a resonator, one end of which is closed by a membrane, which vibrates 
ly when the note with which the resonator is in unison is emitted 


The vibrations of the membrane may be 
operate a cir 
of vi 


, which will actuate a Morse sounder or a tele- 


siconls-besaker which _ be used for this 
, June 6, 1876. 


I have described in letters patent No. 1 
by this plan the simaltaneous transmission of a number of tele- 


io messages over a si circuit in the same or iv both directions ps 


ry separate 
nice adjustmen + the sorrespoadi co urge prea ae : 
t instruments, t t : 

siusite-ef a: elagle inatrement at each station; or, if for con- ) 

venience several are em . all are alike in construction and need | 7 
Angmar “ 


not be adjusted or pi 
Whatever sound is made in the neighburhood of an 
46 say at Jd, Fig. 4, is echoed in facsimile by the 
the other stations 


+ 


a es oh i % ” ‘ ~ ; “ 
4 <a 2. 7 6 Poh Sh ee r sy * - 4 * ee (Ose 3 a i... 7's 
4. Me eet ty ht) werer | WP tee. wae >. & a <4 7 7 oye ¢ Se ae ie - May 
" Way tae ‘ “ et, i? OF Sx y se a ee SE PU 8 aoe nh ge 7 7 fo eae " 
ee” : * ey ee tee, Fee Mel) A ete 4 Pay ; rae ee teh bts. Tate ‘ se ‘. 
vibe: e poe ff ag! 7 ¥e + € cae Fad A Pane £. Vek, a yuk, * ba *. | CP A % 
x fs ' ar ae yh Le ie wie fo : pa eg Oe Pel a? Epp i» Ft , AX 
=! ‘ Nee J e R U ¢ ? Le om a 
- —_ Gases ava an ae 
—_— \ ~ 
a he he 5 ce “ ad &. eager 7 — ' . 
bs LS goes M, hers . - ‘Ee See be” Oe » ph, oe ; : Te . ’ : an 
’ a 


xs abt ae 
Oe. he ek 
eg ee 


ee 
ae 
5 ind 
<< <. 


gee ak, The wing & 249 ha > 
Se peat gee # . ee a? eG gre » 
te ee, py 4 Site > AT pastes, PELE Shoes he 
, —— cubnieten 
2 — a oe . " tap ‘ te ee 


oe 


af 


f 


4 
i 


s 
i 


iron or steel reeds of definite 
O, and in connection 


; he Aa 
‘ he sal Be 
“a Fak Lr THe ‘w 


i 


1 


ite 


1434 » ne ws om ° 4 2 


i 


n" 
+ ee 

" gee =i 

* 

Ps 

% 
€ 


: it 


«> . 
nt y 
a 
hes *' <q 
* * 
+ 
j ‘ Pe, 
, x > 4 
° . Pe 
, * 
‘ a 
’ aa 
o ean 
. yom 
. 
. 
Se 
$ * es 
% 
i Ps, 
» 
‘ Bh we 
. ih ee oe X : 
* * a . 
* 4 
% : ore 
4 a, * 
a 43 
: of... oe 
* : — 
4 - : 
= 
r are - 4 
‘ * * * . “ 
. . es 
% ™ 
ri 
1 
* 


the two so that, without touching, they 


ined By 
my invention, what I claim, and desire to 


and b 


w ie 
* ie 

y 

4 al | . ‘ x», — 

auch a0 fa «a 
iy, 

- * 


as herein shown and set forth. 


to each 

when 

senses 
the middle, or thereabout. 


oy 
a 
ond 
us 
Patent, ig-=— 


line 
coil 

it 

ing th 
ers 


Havi 
by Lett 


aur mubeshal Oohtiemcent 


with an electric 


of Arts and 
I prefer to apply 


omy 
lence 


of 
— 


aya } 
a 


described 


the vibration of the 
t the end of the bar 


s nati 


hi 
, substantially 


7. In combination with an electric telephone, as herein described, the a 


Ht 


UNITED STATES VS. AMERICAN BELL TELEPHOXE CO. 


Lan | 
BH Fats 


. 
— * -- oo _——— - — A A Ai ey a ie it le an “aoe —— . F lenacliieeiedemnenl _ 
> e@ % * ” r “ of 2 d * a a ge sk. 
“ 6 ep £ ee eee ay 


7880-3 


For conven 
_ 1. The union upun, 


7 


Amartins Academ 
“So 


scribed, o 


4 


er sa cecmemrartnaretiane *Aammeiacdns 2r=&aamwmliewmans@ @agwte a2 @2iBeeda 


UNITED QATES V8. AMERICAN BELL TELEPHONE 00. 


cgi aes ethane tube for conveying sounds toor trom 


8. In a a agar of electric telephony, the combination of a nent 
oe “4 se se; ce metal epaine the plate 
u or nearest 
substantially as sect enth. 
Tn wee whereof I have hereunto signed my name this 13th day of 


E  Jenuary, A. D. 1877. 
oe . A. GranamM BELL. 


Witnesses: 7 
Hewry R. Exuiort. 


Ewe A. Dick. 
- (Here follow diagrams, marked pp. 48 and 49.) 
50 Exuusir C. 
Umrrep Srates Cincurr Court, 
District of Massachusetis. 


Usrrep SraTes oF ni a COMPLAINANT, 


Tue AMERICAN Beit 1 TELEPHONE cosa equity. 
et al., respondent. 


Exhibit C, filed with and made a part of the bill of complaint herein. 


DEPARTMENT OF THE INTERIOR, 
Unsrrep Srates Patert OFFice. 


ne er en ted meee 


That the annexed is a true copy from the Files of this 
i and Contentsin the matter of the Letters Pat- 
d ao 2 RN 


Bell March 7th, 1876, number 174,465 for 


ha wed ola the sentria wrapper, the words “ none 


indistinct that the 
annexed copy. 


Commissioner of Patents, 
oe ee | 3 affixed this 15th day ot 
as ‘vadremyd the yearof our Lord one thousand eight hundred and - 
). Six, and of the Independence of the United. States the one hundred and 


M. V. MonT@OMERY 


byte Conemnen oy Para 
open me patent soe be granted t hin forte invention wt fo rings 


he = ¢ ‘ nal he $e" . 


- ae , 
mee"S, ee f F ng. 4 
M; 
af 
¥ * 
a. 2>* el 
= + at: ee i. ee 
te + AW = : 
* Sa Lat et 4 ws - 
~ PF, GR Lyd * . 
ie 
x zt pe ‘Le. » 


UNITED STATES VS. AMERICAN BELL TELEPHONE CO. 


i 


Attorneys with full power of substitation and revocation, to 
ecute this to make alterations and amendments therein, 
and to transact all business in the Patent <7 


a 


~~ 
poe) 


86 UNITED STATES VS. AMERICAN BELL TELEPHONE CO. 


oa means of ap intermittent current or by the methods at present in use ; 
Me | for, as it is to discharge the cable before a new signal can be 
- — + amade the lagging of cable-signals is prevented. 

ag & 5. And that as the circuit is never broken a spark-arrester becomes un- 


a _  . It has long been known, that when a permanent magnet is caused to 


es: : coher gm the way and that when it is sone to pal a current of 

Opposite rity to the first appears u the wire. en therefore a 
et fo coneddl to vibene tn tent of the le of an electro- 
magnet ulatory current of electricity is induced in the coils of the 
the electro- ’ undulations of which correspond in rapidity of 
succession to the vibrations of the magnet, in ity to the direction of 
its motion ; and in intensity to the amplitude of its vibration. 

That the difference between an undulatory and an intermittent current 
may be more clearly understood, I shall describe the condition of the elec- 
4 trical cprrent when the attempt is made to transmit two musical notes 
_-. 9 gioultaneously—-first upon the one plan and then upon the other. 

Let the interval between the two sounds be a major third; then their 
rates of vibration are in the ratio of 4:5. Now when the intermittent 
‘current is used the circuit is made and broken four times by one transmit- 

. ting instrument—in the same time that five makes and breaks are caused 
- by the other. A and B, Figures 1, 2, and 3, represent the intermittent 

‘ currents produced, four im of B being made in the same time as five 

impulees of A cc c, &c., show where and for how long time the circuit is 

and d d d, &c., indicate the duration of the breaks of the circuit. 

- The line A & B shows the total effect upon the current when the trans- 

_ mitting ipstraments for A and B are caused simultaneously to make and 

break the same circuit. The resultant effect very much upon the 
duration of the make relatively to the break. In Figure 1-the ratio is as 

1:4; Figure 2, a8 1:2; in Figure 3 the makes and breaks are of 

=. . The combined effect A. & B, Figure 3, is very nearly equivalent to a 


magoet an and 


€ b \SSaagee = = 


x AS te . } ’ art . Vr oy end se 
beh so a» ° . ; 
. ‘ ’ ie : 


» pgiade a he Ane ees RE ia Nett 0 ran 
we 4 as at y+ 
» * abe” : Pom le 


x od ae > 
an Peal. Sp Ta 
) a 3 


. . 
re a * — k 2 


+ ’ &, 
i : . Ul a >. 
“J > eel . ° path » dee mas « es ae ud SO . ey ee > % “J x 
t ‘i lel § eT a ms we Bs Mw ae A we 9, a Xe oe ada hoe eres ee Ne 
hw { ek % % ws a Fe J i ae ae wade pats — ae . e* “s = “tay * . 
a a oat. ‘Creme pel ot. ra re hex *| g ‘ AS Fp s bts a sn nd ia PM. J ety Ae = sa | > by Aen te % 
_— Tt ; 5 NRE tT PRET ER ed I, ad hee ae Koaace 4 eh $ 
/ . ; a 
\ . as 
f ™ > 
ee 


i ‘ ‘ be ”& “ab 
be iody"tS: rate * we - Ax 
tee vid ee , whe 

ete ‘ 

rs a 


Ts3 an ue eo Lyne” 
Wh tig FB a as Lae 


7 
1e 
es tel 


ag 
ie? 
te kee: Fe i*4 


> 2. 
+ Ae S 
v3 $i 3 >! ene | 4 oe; « 
ree 2a e (ea 
‘ 5 
4 : 
‘oe 
= « 
“ a Z 
-apge As 
0 ,""-s-, 
PSRs 3 ° 
. 


; * - 
. ; 
' _y wa 
4 
' 
’ Foy tka * : 
rm , ~4t4 , * 9 : 
a a ia 
” 


ety By 


Cdn Py & ok FR 2 , 
oh Arde 
« 3 : ag. : 
7 ~~ > 


has rt rer amplitude 
) D the nd; and the 
4 7  & ‘ov, i : 4 ‘ 9 J 
% , ’ . that 
we a , il “s.2 a ; a7 7 
i % | m_ ' | 
‘Be Fi ? Je taste’. ; 
be) fn gl, ty or PLAT } af) ages {4-4 : 
he a "4 . a s. 
ne oop i ba be yt , of fe .f7 : 
a - 
t 


- | ee ye 
) ¥ ae shit, 2. Ce 

= +e 
; . 


i 


—_ 
ad ‘. 


the pule of an electro-magnet a current of electricity is induced 


* Wi 
eget 
+ ae 


oy 


= ae 
¢ 
the depressions @ os 


tions 6 6 6 &c. indicate impulses of electricity ; | 

$f tay petlic ef Gavenee of postive ; ae cpr ea a 

ET ho : 
ve im at 

Gaseeast ee adienthe duration of the ra ober socllltion 


tions ted by the sinusoidal curves B and A. Figure 4, Eee 4 
ratio a id of 4 : 5—that is four oscillations of B are madein the same “4 
time as five vscillations of A. . a7 

The combined pdr nnn ary 3 simaltaneooaly on the ~ 
same circuit is the curve A + re age 3 
braical sam of the sinosoidal curves A and he 


two musical notes considered are sounded simultaneously. 
electrical undulations of different rates are sim 
same circuit, an effect is produced exactly 
the air nog vibration of the induci 


upon a te ic circuit of electrical vi 
fested, not obliteration of the vi a 
by peculiarities in the shapes of the ae 
words, by peculiarities in the shapes of the curves which represent those i 
“ee f prod ndulatory of electricity, : 
re are many ways 0 ucing ‘U currents joa 
aw for effect upon the vibrations or motions of bodies capable of a 
inductive action. A few of the methods that may be employed i Fehall ee 
here specify. When a wire through which a continuous carrent of eles. 
tricity is passing is caused to vibrate in the neighborhood of another wire 
an undulatory current of electricity is induced in the latter. Whenacyls 3 
inder upon which are arranged mgt math wie rotate in front of .- 
the pole of an electro- an undulatory current of electricity is in- —~ 
duced in the cvils of dhs ey eaagant i 
Undulations are caused ip a continuous voltaic current by the vibration = 
or motion of bodies ca of inductive action; or by the vibration of the -~ 
conducting wire itself in the borhood of such bodies. Electrical an- =<; 
a may also be = co 


liquid included in the circuit occasions u 
peor somthin yoo ardent ce wth wt 
of the 


employ purpose an electro-magnet A are. 
pe eS pier mb met 


and its 


basgg SE wesg aivgsy i= 
HE 4 me il ftilicil 
43 Ty 17a Haas 
f 7 cys Sou i 


F 
magnet, 
leg 
instruments is set in vi- 


the circuit which are in unison with 


3 
33 
rs 


one of the 


ma 
hen a wancmeacen 
other instruments u 
those which have 


inetrument 


can 
in 


: 
3 
: E sit 
7 


: I +i ee ai ; 
on f ca 5 %. 
oer. p 4 oe , 
‘ es ae . 
. 


number of instruments 
8.. W 
i the 
but 


a2 =a 
3 ape iH : 

> . < ne 
. % | Pe ; 3 } 


When the 


‘ 
; —. + Sales, 
yw te PRS YO mY oy 


os om “ 
- a Soe. er ; * co * , * 4 m ‘ 
‘ lee nai rh £. wey Soe ' 4 Bias a ih Zee : OMe ois etd ¢ ‘on. aarp ak o, x ales ot oh op e 
‘ab, 7 al —_ : re SP : ay. +! . + eS as sa : tel ae . Re . - . ee ¥;,° Se Ye hae : i 
ae nae as ant oo aa Pee ee he ee p at RS at as Oy. 
f Pe ‘ ee Md: aS y a Le” Vn gan © eal Ee ne e 
yo tS ey . . ’ , as f+ 2 


. M i 
TS Le Ty eT aa TL Waa NR aa Em ea PP bo” wae 
o-y baa { it 4 é 
.*s t ‘ » ‘ . * 1) Phe a 


apt 


a1; 


& 
Pu + 
L. 
*. 
com 
“ vibration” and 4 
4 
7 * iJ 
@ 


eaais 


i 
# 


= 


tb etal amanso oo 
sound to that 


lar 


2 
C 


i 


PP ith 
Ht i! "3 8 i 


A} 


a 


u 


ii f iH 


Hi 


1 
i 


-e 
4 t d _ a 7" aie ey » fue “fh. em 


i 


4 


’ 
Se 
e 
e 
. 
t 
e 


= 


priger pont 


by 


described by causing 
ao of the air accompanying 


vibrations 


‘ 
~~. a 
. 
a 
. 
‘ 
—_ 
. 
* 


of January, A. D. 1876. 


é 


7 Seed 
before 


* " 


a » te ™ Teh » * 

ws 9 oP BS an WS * ie * ‘ ‘ 

a he ‘ Pei’ oo Cae be s ree i, ©¥ 
g , : ae. Ne 7} % ta 4 . t1>h ba” ert * 4 
Sebey le eT so a P : * 

" es OM i ard i Ok a va 9 “Wy ey a we an " 
te be “ oe > sey a 
4 '; ov: + Saad ae “ 
“* 4 a . ‘ ~ + of. : 


a 
: 


> 2 aiaaamae subscribed before me this 20th day of January, A. D. 
187 


3 (. s.] Tuomas E. Barry, : 
' Notary Public. 


67 , EXaMINER’s Room, No. 118, 
| DEPARTMENT OF THE INTERIOR, # 
Untrep Srates Patent OFFrice, a 
- Washington, D. C., Feb’y 19, 1876. 4 
A. G. BE, 3 } 
. Care Pollok & Bailey, present. i 
; 
) 
j 
| 


. 
a ee a ee ee 


’ ‘ Re od * 3 Us . 
“ee Ay ei de ae a ee Pe 
Zh. ae ly . 


Telegraphy. Feb’y 14, 1876. 


2 en mn te 8”, o 4’’, and 5’’ clauses of claim relate 
.:~ to matters described in a ae. . 
=. — ‘The caveator has been notified to complete and this app’n is suspended 
>. for 90 days, as required by law.* 


Z. F. WILBEr, 
Ex 


ee - (Endorsement: Office letter, Feb. 19, 1876, 458. 
@ - Tn the matter of the ication of A. Graham Bell for Impts. in Teleg- 
oa ain y. Filed Febr’y 14, 76. ose -- 
Blom, Corbis. o “Parkers : 
In, matter v slip slp her receipt of official letter no- 
, 508} our application for completion of an inter- 


rns adie t) before it is concluded to suspend cor expla 
‘ ee ee ones eae 


uestion. 
ide at oe lng of the cre mec tw 
tring ad fled. If our alee ! 


ey than va the coven then ther ene urvnt fr thn sto { 


: = =. So emea ene 9, 0.R A. 


ie 3 of bs ee i. .e +" 
“s 2 i aE we nant v ¢ : % J, Pte: : rn 
vi _ a glee ce : ’ 
Pe ee “ . Bares Sat die Re ys r 
Pe er mo 
a ee ae De ge . 


i. 


ES Ses ee ee er | ‘eet Ce ee eee 


ee ee eee: Oe See ee a ee 


yee on P bs > ¥ 4 ons 
ee oF oo A* a cee ve A ee 7 en “me . . 
“t i. * ? e y ‘ . 
* 4 or aA 4 id ae ey  o 
e@ € ~ ps ¥ Tule 7 4 
. ~ : ye * a * * 
. : e reer. 4 
~* x J . 


ae 


UNITED STATES VS. AMERICAN BELL TELEPHONE ©O. 


We suggest that an examination of the books in the 
Moore's, and the chief clerk’s rooms, be made with a view of 


this ; a 
day on Febr’y 
examiner—we also =~ 


ecan say that our application was filed early in the 
14, and at our request was on the same day sent to the “og 
—— fact that our client's oath of invention is dated Jan’y = 
‘Respectfully, 5 


Pottox & Bamey, 


_ 
(A All. —_ -— ae ee % 


- 


* 
*. re 
‘\ 


herein referred to on % of a caveat, the application and 
day, vis: Feby. 14, 1876. ¥ 


7 
: 
3 
4 


The cash blotter in the chief Clerk’s room shows gotidlaal 

(ee eee ee ee ee caveat". 
apge. waveutionl qiabie 118 by noon of the 14th—-the cave 

until the 15th. +) oR TE 


Appt’s Protest Feby. 24, 1876. pe nod a? bale aa 


4 - > 
* * % . 
a ok. Page : Ss & 2 


«4 * “  e ev. my 
we & wy " * 4 wes Soh : A _ 
tee ee ee . j 


Soe he - 
> . 3 a e 
‘ it, * PS 
® ee ae : ag 
ees . . } 
=. * 
fn ¥ 
- 42 UNITED STA AMERICAN BELL TELEPHONE 
@ 
+ 


Examiner’s Room No. 118, 
DEPARTMENT OF THE INTERIOR, 
U. 8. Parent Orrice, 


a Washington, D. C., Feby. 25, 1876. 

A. G. BEx1, 

Care Pollok and Bailey, Present. 
Telegraphy. Feby. 14, 1876. 3 
The ion of this app’n having been declared under a misappre- 
hension of appv’s rights Fama | a: 
(Indorsement :) Office letter, Feb. 25, 1876. % .a 
aie 


a KS 4 q ! 4 4 
ete, wn Pe . 

Fo eee “Tews yy hh, 

‘ 


; Ofhee, Feb. 29, 1875. U.S.A. if Amend- 


» # % 
7 ‘ 
tia ed 


ae Sh “acum ) He Attys for A. Grah R mn 


* 
' ’ 
a mee : Ps i 
a - 
sal om, 6 te, es . ‘ am 
A : Va Sete — a = 
res Page ae ; : 's 
> See a . ; 
es ae ad - sai o 4%, : cz 

« inn. the 2 ee a eo . e 

Bey ‘> : pes one sf ¥% at 

ms ) a, ee bd , ° 


Ed 


\ ‘@ 


| —<a—| , 


Rs hl Tea OO FES wen. Lets ie ae oe’ aa i : 
ee ee ee eee ae 
‘ a 4 é iil ~~. > ee ‘y ee * . « 


4 ; oS ae ee 
ig. SS oe eee 
eS pekge & Aes, 
ae 
rae 
e . a 


Ustrep Srates PaTtext , | 


Washington, D. C., Mar. 26th, 1878. 


A. G. BELL, 


Care A. Pollok, Present. 
Also copy to Gardiner G. Hubbard, Cambridge, Mass. 
60 INTERFERENCE A. 


Feces Sod below 0 on of eS ae 
cerning r patent No.174,465, dated . 7th, 1876, Telegraphy. 
Very respectfully,* 


Your case above referred to is adj 
tions and patents named below, 
termined in conformity with the ru 
i statement demanded by Rule 


@ let claim. a 
the method epzeitied in Bell’s Sth claim, andisde- = 
scribed in the applications of Edison, Berliner, Richmoad, Dolbear and. 


_, ia red pencil) Wan. L. Voelker fled May 19 1879 BR. D.0.Seith 
included Dec. 29 °79 | 
' Parties to Interference. ° 


win, Hopkins 
big dy eg 

L. W. Serrell Box , Ni 
Emile Berliner— 


ise 


_ a 
<4 * 
3 . hae « 
ew : 4 
7? «st ) Bi 
r 
| e CJ 4 ¢ 
% 
at 
- 


‘Norrie, Washington, | ‘<atia.) ‘iene tale 


W. Washington, D.C. 
A. . Holcombe. App 
a eee | be Ee 
A. E. , A 1877, (A) otty of Revord, ¥ D 
Pope Elizabeth N. . Jas. L. Norris asso. atty, Wash, D. | “aw er 


(Indorsement :) Intf. A, Mar. 26, 1876. 
) ™ TE 0. Towne, 


© (On the margin :) Copied Mar. 96, 78. Room 196. 4. - 


es 


UNITED STATES VS. AMERICAN BELL TELEPHONE CO. 
Room No. 118. Copy Mar. 25, 1877. P. H. P. 


INTERFERENCE B. 


DEPARTMENT OF THE INTERIOR, 
Unrrep States Patent OFFICE, 
Washington, D. C., March 26, 1878. 


f 


ALEx’r G. BELL 
Care A Pollok, Present. 


Also copy to Gardiner G. Hubbard Cambridge, Mass. 


Please find below a copy of a communication from the Examiner con- 
cerning your patent No. 174,465, dated March 7°76. “Telegraphy ” 


respectfully, 
7 . Exuuis SPEAR 


Commissioner of Patents. 


Seisensishers referred to is adjudged to interfere with the applica- 
tions ‘named below, and the question of priority will be determined in 
Seceeted ty Inds bo oc accompanying this. The prel statement 
by Role 53 must be tealed tp and filedon or the 6th 
day of May, 1878, with the subject of the invention and name of party 
3 ‘iti on the envelo le mene tee eto mam 
: terference is the hereinbefore vement in the art of trans- 
. ©. ‘aitting vocal sounds or spoken words ri tclographically which consists in 
chrowing upon the fine through the mediom o ava ren 

trie im ng to the vibrations of a diaph PM Geay'e dala 
: . . the movements of “ “produced, by a spoken word. ay Sy 2 clin) 

me Cts This is substantially described in the applications of Umy 
ape The parties to the Interference are Elisha Gray appn. filed Oct. 29, °77, 


° a 
of i heada iow 4 ‘ 
Beg ge” hes Petty) By * 
CURBS ES TEA aot, 9 
= + : She. TL 
“ ie i gee de 
_ a Pine Vig 2 oe mega IS ares J Pagers en 
: ae vas ee go te Pe # - 9 
~ ° ‘a * any a i 


te wd wr , *h A Se) a wa 
‘ a : oil) Sede Me A 
Sg aR St ety Soe casey 

ve, as oath ey eta 2 > 
ES TS Soe lege 


dt 
+ wate ae. Bidhe* add 
o he | ‘ 
Toate 


ei | Attorneys 

en ag Meena filed A =. 77 (case 130) Atty. L. , Serrell Box 4689 N. 
c= s« X. City Emile appn filed June 4 17 Atty . Jas. L. Norris Wash- 
aa D.C. Geo. B. Richmond appn. filed hax 24°77 Atty. Geo. W. 
4°. Dyer, Washington D. C. 

ee a erhe: red 1:) Wm. L. Voelker, filed May 19 1879 R. D. O. Smith 


29, 1879 

H. C. Towxsenp Ez. 
Pe Godeprement :) Intf. .B, March.26,'78. 139. 
bx oY” “Room 118 INTERFERENCE C. Patent 174,465 
es Copins Mar 261878 = Drrarruent oF THe Inrenior, 
ae Pi W. Pi Unrrep States Patent Orrice, 
| i call \ : ; Washington, D. C., Mar. 26, 1878. 
- = > eeorlgge * a A. Pollok Present.) 
| 7B Billed ‘to rte mesg G. Hubbard Cam 
ale 


oy 

ay ae 

a e. pe a a « 
4 


% Bi: ult it bay Loy tid AY peas 
Heal OV3}:07: 3 git may MAbs 


e i ee 


it & — t_ =. 
eae 4 Tt 0 30 Ss 


* gy Pos ‘ ‘ > 
Bp he at; +R as <a SD eg te S 
ye)! DN a See 


Baldwin Hopkins & Peyton, Washi »D.C. T.A. Edi- 


o~- — 


hen: —4 — ee 


4 come 


UNITED STATES VS. AMERICAN BELL TELEPHONE 00, 


Your case above referred to is adjudged to interfere with the applica- =a 
tions named below and the question of pri will be@iletermined in - 
with the rules accompanying this. statement == 


conformit 


by Rnle 53 must be sealed up and filed on or 


tric circuit of a diaphragm and « liquid or equivalent substance of 
ge emeene yoy, Are hnacrcaie! ymin ome A pe 
resistance of the electric current and uently in the 

rent traversing said circuit (Gray’s 1st claim) 

= in the applications of Richmond & Edison and patent 
o ; 


the diaphragm of two or more electrodes in electrol 
penn an dha ono tho seetenee of the eae 


the movement derived from the diaphragm—(Edison’s 1st claim) 


This is described in the applications of Richmond & Gray and is sub- 
stantially suggested in Bell’s t. A ae 
The patties to this int nee are ee eS eee 7 
DC. | 
Bor > 


Baldwin Hopkins & Peyton, Washington D. C. Attys of 
teed on . filed Aug 24 °77. G. W. Dyer Washi 
attys. T. A. Edison appn. filed Sept. 5, 77, (case 144) L. W. 
4689 N. Y. City Atty. 


H. C. Townsenp 


(Indorsement:) Intf. C, March 26, ’78. 
« Room Nels Copy sent Mar278. P. W. B. yy. 


Patent 174,465. INTERFERENCE E. 


DEPARTMENT OF THE INTERIOR, 
UnstTep Srares Patexst OFFICE, 
3 Washington, D. C., March 26, 1878. 
ALEx. G. BELL, 
Care A. Pollok, Present. 


Copy to care Gardiner G. Hubbard, Cambridge, Mass. 


Please find below a copy of a communication from the Examiner con- B 


cerning your patent No. 174,465, dated March 7 ’76. 
ery respectfully, 


‘Sour teencheen eiesiien a adjndged 
by Rule 69 mast be caled. speed Ged es eyhebee Geta 


of May, 18 
it tekoeed ep the euvciien, The subject-matter involved in the.inter- . = 
ference is: In an acoustic telegraph and armature plate, the electro mag- 


‘ » 
% 

wy 
i 


2d In a telegraph ner sound the combination with a 


| conformity with the rales ascompenying this, |The peolienieney antement | 
8, with the subject of the invention and neme of party fling 


. 1 
a ee 


¥ 


- # nator Sas ee . 
i eG aaa : 
e ‘ 8 . . 
. . ~ , F 


Me icon 
bf » “ 
eg 


. - 7 es a 
» 7 > : 
Py > > 


bide eS 
UNITED STATES VS. AMERICAN BELL TELEPHONE 00. 
, ing from the helix of such electro 
subject matter of ’s Sd claim and is substantially de- 
ications and the patent involved. 
are 


— Dec. 13 °77 (case 145) L. W. Serrell Box 


ype. filed Oct. 31 777 F. L. Pope Elisabeth N. J. 
record and Jaa. L. Norris, Wash D. C. associate 


Gray appa, fd Dee. 4 7 (No. 3) Baldwin Hopkins & Pey- 


_- _ A. G. Holeombe appa filed Jan. 28,°78 M.G. Farmer Torpedo 
-. Station Newport, R. I. atty. 
H. C. TowNsEnp, 
(Indorsement :) Intf. “ E,” March 26, °78. 4. 
7 Room Ne 118 Copy cont Mar. 26,1878 L. 8. B Vy 
INTERFERENCE F. 
Patent 174,465. 


DEPARTMEKT OF THE 
-Umrrep Srates Patent 
Washington, D. C., March 26, 1878. 


f a.G. Baw. 
be Care A. Pollok Present 

s:.- Also copy to Gardiner G. Hubbard, Cambridge, Mass. vis 

=: Please find below . copy res en peg *. Examiner con- 
—— cerning ‘head patent No. y466, dated March 7, ’76. elegraphy. 
P ha ceaeee 


lly, 
Ex,ts SPzaR 
Commissioner of Patents. 
udged to interfere with the 


RB COOOPEOO:> QS ——Er———E—— Eo" Sr ee 


InranrznEsce G. 
{Reem We. 118. Copy cont Mar 90,10. LGB. YR) 


. P we oan 
»” No. 174,465, dated Mar. Th 187652 
4 po "= 
* 9 Oe ~ 
. > . we : 
. 84 
onto a 
; 


3) Baldwin Hopkjan: 
sted sgadi: OR HRY Ee 
@ . > ws “tre 
. . * % wl ~ Ee fd 
styre ¥} coe ay .* 
 : F 7 : othe nah 
‘ i i P ; ' 
SS a ag 
‘ < ¥R 


, 
* 


? ste ni} Fade 


. 
“ 
4 ae 
- ” - * +} 
2 * 
> & 


se vets i ; 
: a Record. '*': wlan i phir eset ieee 
174,465, dated Mat. 7/1876: ‘A Pola aaa 
723, +5 - aa 


—— 
‘ ¥ 3 


e 


* 
tate “es & 4 
> Se * 


ou) Mohit ALO ag 


“ i 2. > * i : 7 * 
> Pech ke She EE @ L'a f 
” - * # a’ % 4. . 
<r". “ : =+ 4 
hee ole at he PERE 
on ¥ > ™ - If 
> at ry ae Mae + 


ao fie 
» - 
+ y* * “SL e 
. on wy 
A % . 
4 ‘ 
Ps '_ = 


_— 


Cambridge ; 
amanication from the Examiner con- 
$465 dated Mar 7°76. Telegraphy 


F 
e 


" 
F 


af 
; 


i 


i 


, 


ois Pd «- ‘ ri. ’ 
Lapaqyi% ante: 
“ 4 fo As / og 


~ ne? eee 
. — »- 
x 


d 


Le 


“% Se. 4 
* 


ef 
——— ” +. yh: 
o ave ge, | om 
CO he ba x nis res 
. . ) ts, eo 1 ded: ee 
-¥. gre he er yi ; 
. 54 aay eo aa. i. } La % 
- 4 Ss a ad * oe ee, ee * ed 
pee Me. er mY ty , 
ih am » > ~ 3 


ee ee ee 
3 
a, 


D.C Aas. & 
H.O 1% 


> 
: 


¢ 
“Ogea ese fs dis g 
is uy etal if 


a 


‘ 
, 
+ 
i: 
1 


J. 


ice Patent No, 174465, Mar. 7, 1876. 
1 of Wm L. Voelker of Morton Pa. filed 
‘RB. D. O. Smith; ae 
x ond of Gray penance patent No 
page ano Until Jeny 19, ily oleate Pe 
H. C. Townsump, 
2) Office letter, Deo. 29, 1879. Af. 


i D&PARTMENT OF THE 
Unrrep Stratzs Patart Orrics, - 
: : Washington, D. C., Deo. 29 1879. 


‘Telegraphy Pateot No, 174465. Mar. 7. 1876. 
jan of Wm. L;: Voelker of Morton. Pa. filed May 19, 1879 
‘R. D, O. Smith hes been this day included in the 


wai woot 
Sie Bo 
wre 


EnipePs: 


. 


E ‘. 
If 


~ 


os 
u 


* 


ve ae 


* * 
&, 


~ 
a, 
. 
ae 
« , 
“f 
a 
Poet 
Pe, * 
5 


6 

— ee 
an : 
: iene os 


Spa 
a We by ty a 


* ee mm 


16 ~# ¢ 
hs a | 
} a ‘ai 


1 
dn tn ea 
incre at fie eles moekeicu 2 a 


¥ dis te ur Hos * 
ere R.- an sae 


? A ~ 2 a 4 
ee ~ pT GE YS i 2 


—  . An a 


Sd 


» i? 


a , 
~* - a 
" . 
¢ + we ae 
~ . ® q + 4 
Fas $ : ' ~ 
- Me" oF ‘ 
- 
. 4 
- ‘ s 4 
, “it f 
‘ vA ~. & 
“ » 
» R M 
ss on a) al fe 
Cal , , 
: ¥ * 
- i ae ¥ ag ae . 
>> nas ees * 4 
hd * 
* < we 
— hal . * ~ * 
% <<“ a a * . 
“~ ¥ * 
7 


yt 


‘ 
1d ¥ 
e 
4 3 
e 
- 
e 
. 
¥ 
4 
oy tS 
= a 
- * 
*% * 
if & 
OA @ 
io * 
pM as 
ee se 
ad ") 
. . a 
* Coee 
i oe 
" é oA 
2 A P ia, 
ind 
\ , 
a +9 
a a ce 
ra” 
. - e . Be 
. % Joe 
a 
.. eae ‘ 
‘ 4 Hig. 
é a P 
‘ 
‘vue el 
, x ae 
‘ +¢ 
ms we ni 
Pe * 
-— 
a 
* 


at of 


7 
¢ ¥ 
x Sows 
% tn he 
q « 
, 
- 


sti q E 
j j . Pils 


‘» 
. 
atk 
Hoe : 
‘ 4 gf ¥ 
* 
~ ’ L * 
re" 


b ie dauped to vibrate in front of the po 


? the two: be a major third ; 
» arein the ratioof 4 to 5. Now, when the iz 
thet fi 


‘ 
(mm 
* : 


—r — me |. — 
‘8 PALER Gat 


4 z # 
: 5 h- - om os . . 7 i 
< mse ee od te. > + oe: 7 


he ‘ 
PSE ar a aN ER 
<3 
eo: sete 3 eM «a 


| 
af. 
~ 


- vs he SS 


bady of inductive 
of positive . elect ne: 


he 


« > on 
nog. “a 


a j 4 > f 
~ ~ fa ~. * -. » bd aa 
o--Gant: ts, four canliations of 2 ate: 
0 EERE tee ag Ss ean IAL ge 18 3 N: 
_f 8. et AON] i oreke he Pe Pas a eS 
es St Peas gen : <a 5 a ei. | - “ . 6 BS rs ie , 3 
\. ta = 
Sd 
ie tt ap “fr “ 


Ve M3 iy. ? > + & s; ‘! . hea 
ee ’ i 5 vs <1 s 7h ae oe rhe? Lay i 
ic (vt ga . me ‘Sag 8 a ee 
oa ast > oy ys S al ‘ 
3 iq: 8 e oe *i}e " 4 ff? 
* . . d ‘ 


5 
maith 


Fy a s “ »" rnp 
. titwwr } owe 
i a ‘ ¥ “° 
% POSES Se 
‘es : , 
oy lt 
i 


tay. 


> Oe, ee uty ie ee 


f 
¢ 
% 
om 
~ 


ark hal 14> : 2 

, ‘ ‘ oN ’ , . ey ; 
, aah at 

¥ cd, Ry BS hg Ly 


b a 
7 
a’ fis . 
mien 
>: a 2.90 : 


*Y 
~~? _ sf » & : 
Br RR, 8 
one Vy 


mis traverse the cirenit g be fg. The 


~= 


Hl 


i 
i 
f 
[ 


; , 
“> ” ; 
ie ES ie SET B Mf. wal 

eM > Rey me ) 


ee. a ee, 
~~ ~ pte . #4 me 
cb 
s 


i 


ne 
£ 
<. 


at 
ws 


re 
Ly 
is 
vg 


* 


F ‘ 
mast yer; “3 wt aE 


of 


SI 
sg. 
. 
~~ 
d bias 
- ¥ 


wee AP 
Ser YO Ale Pn 


ty on 
aes “ 4 ‘ * ue oe * oe? é , , 


we 
P & 


inf shod HE Soapg 


j 


UR x 
4 


"38" sds 13 “15 “Gen°dad'y 


; 
. 
¥ 


DEPARTMENT OF THE INTERIOR, 
Umrep Sratzs ee Oyras. 


} 


7 Mares. Fal & Bly of Wabingn D.C. 
or om of substitution and stion to guesneste 


;* “ted ira ’ 


te TRY Mt te 


lens Wis 2. Rat 


j b 
~ 


- URE: 
aa +e 


+ 


aa stilt.* _ 
ca Ve Steere 


¢ 

£., 

f 
be 
se 


4 
~*~ 
agp 
y 
Ew 2 
> 4 o® 
: 8 
# a 
ay } . ee - 
~ ‘ ¢ We 
* 
- . 
| * | } 
i i 
t 


* . . . Si. =j 
te) Soeet) obese 
t “~T"3 


, 
7 


cmauiest ava 
as . 


Pint if iit ibe Male 


2 g¥3"% 


‘ . . 
® e 6 
. 2 prey cena rere eres © ee qe ar ae, 
“ w an elena 77 ere aoe. ci . ‘ es e = @ : '* 
® 
aS ‘ 
‘ : 


* 


yet. fae 
ore. te 


wt ne ~—o 4 “hl gal “ty 4: 
‘Ay ren - ie ee Z ify: eng 

a a Bice iain Li) 

Ss \ ; anil o 7 - a 


pte ot ee 
ay 4 


% , a * > : 4 , 
, . 4 a a 
io ty Ra SPR i ore ee 
a 2 : . 4 -¥g od Ps. Ve Ay oT 


es “," 


He Eth Ne al 
. & ya ® a4 x Ses ? Fe: 
Vn PSG Re, FRR ees 
. yy hy = 
»” Y 


Hage * 
gt te 7 
~ " i . 


¥ 


= 
* ¢ "| , ‘ 
ie oe uf ‘ $ ie = 
‘ “ * 7 ; 
2 a e : ‘ : 


2 
| Pe 


; 23 f 4 y { to 
rx “ka ere 4 ; : 
Pon) eS eee “ay Si : . * : 
R bags +403, . : . , 
=>. 4 ; . = 3 Pats 2) . . : > *e , é > 
+" a 
= ~ . 
¥ 20% 
, _* ~ : Pee Sy a 
t ‘ 
< 


Fe Py > o 


Sod > sf ’ me ‘ ‘ 
; 
4 < eg 4 
g ~~”) ee ae 3 whem wd 
er ae OT te Bx al 


t 


ay 

7 af 

oa cee Bite Sent 
| 

4 


APT] PUREE J 


pn of a number of inte. 


> 


de ayt eERe ey 
ae 4 


‘ ; a eaerrae = 
need cet bo alien’ 


me) 
bad hs. 


. tae. et ee tg he © oo 
ie PRS ei 


eS) & 
= ae I tee 
- as * 43 


41 


BES 


and illustrated 
84 


Mil 


| 


rf 


Sripp ig 
all 
4 


7 rat > —- a . . ey & : - 4 bt id 
| NgEianc 4 Dea 
P 4 m~ 3 “* . " me "eo Py Y 


Fo 


« 

ee 
Pita rye 
: heed 


“aqhd rape ee 


; we 
sahil ere 
yy . . ot gf 
. at ab 2 a i :* Fe 

ees ” inp ae Nh eT ee 


% ae wf : < 
* 
7 2 e 


' Se é 


cm 
¥2 
= 


eae i 
aw mw 7 
, : 


PR ney 


nis 
che 
Ps 


li ee ir a” 
2 # 

: oe 
we a - 


| by sound, like 
oe 


# 


. 
i 
HH 


; 
l 
iN 


4 


pts ce 
. 


‘ 
with 

2 P ‘ 

“g ~ 
.* 
— 4 fin y ret 
i . 
s a 


> ° . <* 
‘ 
| + “ 
= 
‘* ~~ ? 7” 
a eee ve 
* e - 


* 4 


or a 
whe ETE aR IE 
_ etacys a jarre nd 


mg Sane ena 


paper 
‘ we Atel 


Siew Kc; 1). 1877 
. « & ie , e 
- Pyeoey A ir : . : . 
Keine eT ee bala Peinthi 
eee 
4 ae ‘* % pe. > 
yy Ss : , » Z = 34 
Vor ao 4 ADroK:: 
. un 4 ; . p J 
oT? a NS eee 
4 piwintrss? Cpe TOG) 
‘ 4); 2y ety Roig 84 4: '§ 
ft ( q 4 > 


Pe 
% te 
« 
- 


; 
. 
, 


SRE, ee 
°& 


: oe vr rates Y Yet ate eS 
° im = * 
y : ~~ P ‘. >) 
, ae : 


“St 


Ta 


~ i. % 

_ 

Mt + 

aa Se i } 
oy . 


4 
i 


hx! 


. 
° 
Te 


j 
a 
ae 
‘ Pee 
roe > 
eos 
> 25 ~ 
aes 
: 
vs 
' 


+ : aa 
“A. ? * 
4 ; 
'? . ~ , ; .* 
” ” ¥ % i ©... - ‘ i # 4% 
: a. Se Se ee 
+e a 3 a 
¥ i . P i. © : “Sure. 
4 
< “ ’ \ 
A ] 


(Indoreed :) Patent Office, Jan. 16, 1877. 


ia Memorandum Of Fee Paid at U. 8. Patent Oflee 


es st 


« ¥: - w¥ 
7 
a , 
: m3 
\e 


+ -_-—Cndorsed :) United States Patent Office, Jan. 26, °77. 

: (Interference. } 
Ierzarzeence I. 

[Copy made Mar. 26,1878. Ruvom No. 118, $%] . 


¢ * 


i, 


cerning your Patent No. 186787, dated Jan. 30, 1877. .“ Ele 
Very respectfully are 


» 
>» ¢ 


ae 3 ares, i 


’ FRO da 


tome: on! mnt 


hx) 
*4 
¥ 
* 
vane. 


arco 


Aneel iba EN EL Y 


‘, Pome ere * dit, . past rt 
a te A Pte. ‘< 
ne fa a ph ‘ 
es & © ei ’ 


aya? be 
ee: 6. 


* 


oe 


arom Ay rad, 


: of Pa. a we ' ; ;, 
~ ra am aay ome | * 
¥ Vert abe nk fr as i. 
BA A 


z 

ry. 

Pant 
a 


3 —— -" rei te ae H 
. ja” Me 
. a oe a” o 2 ‘nl el ¥ - 
eR is ‘ +» Fes. . to ‘ 2 dae fy ses 
ge ae ee aye a f we ¢ a | ea bg 4m res 
‘ ¥ wa AE ‘oi ‘ ; > PP apes 
| _* > * . oe city” Peas , % t ¥y ae 
y ie. . a io + v4 a, oo are 
a ba % a _ " * « - _- « P ’ : ¢ 
tr ee / ft . “ 
. 7 


» ¢ § . % 
;, ‘ _ ‘ i 
Se. on * vn 
Cy A fy MS 
oe. a Oe ee 7 


. C. : 
1877 (No 1) Bald opkins and 


Asso 
win 
AS Jen. 28th 1878. Moses G. Farmer 


{Indorsoment : ) 43. Intf. I, March 26, 78, 2. 
:. (Interference. } . (Reom He. 118.) 
[Copy made Mar. 26,78. 8.J.U. «So 

Parent 186787. IntTERFEREMCE J. 


x 


Cater Gene . ox a < > 
¥ : : 


— * 


a ye 


ae etn E 
eds Ged Dor 148). L W. Bex 4680 
Se eimeieeal opps Sed ang "77. G.W 


é 
ms oe oi ay i ta. 
ins PS =e 


¥ 


‘ 


HT 


; 
: 
: 


. %s eS : 
ms THT L 


(ladorsement :) U. 8. Patent Office, May 7, 1878. 


1877. Wo. 186787 43 - cat Bea 
| 
: ? 
’ 
-~ 
4 
A 
r 
t 
f 
a Pe 
: 
e@ ° 
Mar. 26, 1878 
Spi ieee ae wear } 4) ee oy « ; 


4 
. _4 * =” . ¥ « 03 ne 4 
ett doth gh Atrial. 


é ud { qi {peek at. ch RUE 


> 4 P 
& s is ee 3 fay: eo 4 ; 
i) . on En 7S a oy 
~@ ¥ We tl ore 
é Pod * ag 7 * * ee < 4 
r oe . 
ee 


a ee Pad feo. ‘ “ 
a soe id _ 

PES tee ee eae 
>> * ia wy * Pe - s 


é 
a 
a 


* 
i 
vo 
tA 
yh 

“as 

. . 
= 


4 


+ j 
Pe. : ‘ rt» 
S ¥ pr: gS 
be . 5 x= 
> - 
« 
ai zc a * 2 
é “rer €* : «| -* 5 4 f Pt a be e b 
. | 2 ary ‘ 
1876, I y , : 
ens * > x 
.% r . A «a 
< 
* 
+ a 
oh 4 ae 
* 
~ 


Bite ee! ~ “ani oe 
; _ 
; b. - 


ese * . 
, Maes 
lila a ud? 
‘ me, 7 > 
, ; 


Improvement in electric telegraphy. 


on 7% xf 
: ¢ j 
eee 
*. rh r 
« 
° » é 
part of Lettess Patent Ne. dated January 20, 16793. * 


pholal Una 
aH : Un ligt 
bale "1 § a a4: gta 
He TSR He li Hit ; 


A. G. BELL, OF BOSTON, 


a voltaic battery 
Patent No. 174,466, 


fl 


To all whom it may concern : 
Be it known that 


[Specification forming 
tones, 


3 
ai 


2 Ugsty MeTaL APY fade TT: 
ile TE a 


sf 


4.433 


Hai 


Ha 


ay 
+h 


aA 


akin 


i 


i! 
Hl 


. 


He 


ne 


7» eel 


an i 


be 


1 


t 


Hin 


Fs Fig 
oe 


* 3 
ems 


* oe 


Bact * Td 


. - 
- 
~ . " te # 
“ * jit 


ng 


iene 


a 
¥ a ee ea a i 


¢€. 
€ a er 


i 


that the tranemitting- — 
° and ® 
“clarence: ~~ 


the 
for 


o trie “, 
| , r 57's eS j inn 
a oe " Ste ess oe OL gael 
eS 2, net . 23 rr ne oa ee ee ee Be,” a Pe, . 
a, ee Pee. A t« , ry fxs i i Ie ee at od ror, 
7 Pe ie | - x. » we og . J y : . 
J 


therefore, by no means necessary or essential 


ee 


should be of the same construction as the 


3% aie 
a 
; 


ya 
gus iT. 3 
LT al 


~*~ wa. Fe . ‘ 
a ae ’ % . 
r) ove *, af ee mee, a ah et 
_* LADEN ‘ oe RE - a pate 5 
pies beg Tee TOS yn 
5 Sex ns he i + 


9 
* ‘= < 
* aM 
be 
i 
a 
ae 
. ‘= 
‘ 
ee a, 
” a, a. 
i 
ule 
, 3 
‘ omy 
iets 
eas 


3 


\ ‘ 
~ = ’ 
* 
aa 
ie 
— en ‘. 
cy. - 
. . . ad 
Sits os 
+ KPa a 
a : 
we ae ‘ 
‘ 


= af 4 re 
DN Ast w 
oa ‘ 4 pA 


q 
8 


hi 
£ 


5 
8. 


iH 


ema ‘ 
"9 * a 3 +. 
” “ he ‘ 4 af, “ i 
Pe 
Ma ™ ; o 
+ « ee ‘ + 
’ a feo sat - ” thee 5 ee :* . mer fr 
. : 
e =<» a . K ee ap 3 "és. « P 
e of » 
% 
¥ é Y : 
¥ ° ‘ d Mie i am ‘ €. : 
° Pe Se as! Ff By | 
eS Ser Bee ae a 
a ¥ 1? Ze - : tal 
. + : M ‘ 
: . ah pron Pt oe Se 3 
ote 2 
4 . ee + 4 , a ; "yr s.. 
4 & . 
> | Ing t 
o é » * a c It ‘ . . 
y ? 


1 2s 


re 
a | 


yl aes > = bi 7 I Y 
’ ‘o"e ¢ 
* 4 ® > 
- P _« = al oa the Gogh ¢g ali a 
ee Crier eae ott 
} - a ., 
a Pg 3% . + A ~ 
et h i ssl | > 


day of March, A. D. 1887, the following 


i 
: | 


On the third 
was filed : 


ct HE HY 4 
33 Glink ie I 


He "és 
. . ee : : 
‘ w 
os 
a < 
Ct nis 


Cc 


Cuauncsy Sirs. 


Bil 


r. 
3 
i 
: 
: 
F 
| 


we 


” * . ie. ™ 
we pei? take Te 
eA SP Ph aed 
eed Dry sy a i ; , 
Pa ms Se 
J ; 
mt 


“SE ae. 
° ‘ ie | 
C. 


3 


; 
‘eo: ta] 
-_ . we ot oni r os o ‘ 
& “a eo . & 

; we f 


a. ‘ ‘ I . 
ik OP et ae 
4 ; ae 4 " fis 
he > >» * Pg * al 
. at hw yoo 4 .. ay 
ri, ik: vigeeh . 


wy a, 


A 
4 * 
~ ey ad 
- ‘ af 
*» € 
ss * 


. 
. ; 
3 % 
i : - 
o . \ 2 ey ’ 
a ‘ he 7 
+ o a 
* 
% + 4 ¥ ” ‘ 5 i 4 , 
> * * “ Ay ’ e nie os? 
Fs sad ; yale ne ; SE EEC: 74 Tie RR Mi 
«Pe = 7, > 3 * af eae ie Madly Gs ¥ Pe Bi att 
* bal ~ . = é a gned “2 
7° * ft ry - ** ~ 3 ‘he 2 — * . 2 4 ‘ % 
u ed yuan iv a * ra > 4 a a y - 
ase Pa es a & § » : ; e A — . 
ot 
ae ee ee apse * \ z ‘ 


A. D. 1887, the opinion of the'e fart wilde) 
an order was entered denying oT aid aden Sore 


the twenty-second day of April, A. D. 1887, the following i 


* * ge 


aa 


7" was filed: 
i Sp et ets en Pe et 
| The defendant, the American Bell. T aye ai 
: any ot out anh Sipe: ap al Telephone Company, ‘ = 
: and all renewals theret, setved aaa lead 
Seam oe of the nad SOEs trae ees 
Jamus J. Sromnow, = 
101 fifth day of April, A. D. 1887, the following dey 
etree ss . peil, 


* rd . " 
' : — we Prom 
re 2 * 


a 


’ 


to 
of 


. “es 
S 
a e By 


ii 


a 


& 


ues 
J bi = 


4 if 


power or 


y power or 
person or 


y 


to entertain the 
relief thereunder or tonch- 


* e 
Mc 


No. 186,787, 


the following causes 


said bill does not show any 


*% 
. 
at 
; 8 
y 
A , 
4 
} : 
. 
7 
: a e 
- 
_. 
a4 
4 
bp 
e 
- y ‘ 
’ . 
« ‘ » e @ 
‘ 
. - 
ial 
. 
’ 
' 3 
“ 
, » ° 
*h a 
a 
nei ' 
* 
+ 
“a *) 
us ~ 
pid ay? 
“ , ° 
4 ; 
a vA 
he > 
* * 
ys , 
4 ad 
My 
ay ye *® 
* ‘ 
bie 
‘ 4's . 
* a» 
4 
¥ - 
a. - Py 
, ‘ 
as » * 
ee 
‘a ’ . 
" ae AY $ 
7% + 
-_ 
ee f - 
: . 
~" tan 
“4 *? 
q *s 
¥ 
3 ty 
é 4 
~ * 
» 
" 
¢ 


law 


bill does not show an 
ry in exists, in an 


in the exercise of its discretion, to 


nor any 


‘eatd bill has not made or stated a case . 


said bill has not made or stated a case 
iis court in the exercise of its 


— 

bring 

pra 
bill_es refers and relates to patent 


and by 
to 
therein 
and 
in and’ by’ said 


vy 


(Rae re’ Cheer eT . 
> = a J >: Fr ab 


The plaintiff in and by its 


*) 


a4 £6 

on™ 
ae S $3 
7 i 
EE vi 


The 
‘The 
ealle 


3 
reef & “ 
ve 
o> & 
4 , BS e's 
ay et t See 
- 5 ar ‘ 
- _" 
pwr: : , 
¢ ee 3S. . 
* 
— 
go E 
“£9 : * 
‘ ‘ r 
a: : 
Pe . 
. ae 0 
< rid » 
~~ a he 
e 
_ ’ sg 
¥ 
te s. ty . 
4 
2 ‘ . 7 
z 
<e (Rare 


om F. . 
ae Ps 
* hy ‘ 
tis £ 
r* 
i: € _ 
7 ). ‘ 
ae ww .“ . tie . 
; . 
0 ate 7 
oh > 4 Ts 
‘ - U é 
.o _ r 
7) a 4 nhs, OS * . 
~ <* * 
i 
ine % ‘ 
. 
i ae < 


t 

‘+ 

‘ : : * 
ms 


tet 
J * * . 
a? Mey b Mle 5/4 . * ye te RIOR Be bie Be Obl) 
it a, aa Pd Phd te OTE ear oe yg ae *. 
4 * 1 wage ate | f oo yt we © 
Ce Fu, Ad oe. % aya: 
ahi ae a 
~ 7 t “ee ee >: 
Peres PR yeeca rel) 
= as 


¥ 


” ss iy ya ‘ 
—™: | 9 
ee A we ea- ad 
~ 
de : & 
2 : 
“Sh i nd 
. 
. 


et Te 
a. te, # * 
= eet 
‘. 
bgt ¥* » 
ce 4 
a ee 
oo] je ed 
¢ 1 ee » * 
} . 
etre, 
fs as 
e*, 
“% 0 60 
x» By 
oR ae 


7 od ‘s oP a OG te 
7% i Oe a ee, stn) 
«4: ee Ae: fet Bale me, Pea Scat ae 4 Kai Fe, i ee 
Cvs" is Te ie + of awa) ‘od Ne Pee ste a, ros teats « 
yy ’ me oy 4 on oe a wd =o é 


a” oe a . 
Oy ay ee LO 4 g% 
.¥ * 3-«0% - 


1, 2, 3, 4, 5, 6, 7 thereof, each. 


II. 


uit ITLBANTTT Hy 


* 
ot 
+ nw ae | 2 
‘ ; ~Ss 
ey ki “Sage * 
u ‘ “ 
* ee ; 
ens a * 
, Tee. 8 6 
~ s] i 
a 4 J, 
wai + * . 
‘(i  » Chane 
/ 2M. o- ta 
ee. me, 
a oy ee 
; ; 
» be 
“a 
* * Lape 
a, * a § “i 
e ; ‘ 
; e.* 
a 
> a w * - 
—* vue 
— 
‘ . 
« _ i -~ 
¥ : | 4 
sy @¢ 
wid tL. 
bs wt : 
, <i , 
iy « bd 
+ ras r 
>. Soe 
7+ ae 
9 s_* 
not 
” a 
rea ¢ 
_ ae * 
ai : 
 . 7 
« 
| < . 
st , 
J 
a a 
ad “ 
+ 
4 
: ” 
P : 
es, 4 
“y vt 
f e 
4 
e 
. , s 
Z, 
‘ 
AG , 
» 
FS 
‘ 
P, ‘ 
€ e 
o. . 
“3 
es 
Ae 
*, 
Pate. 
Res 2 
“a 
© 
’ E 4 
= 
: 4 
r) 
es 
‘ 


a {Aaa Sess 
titel —— 1? jeseeses 


This defendant demurs to the whole of said bill for each of the 


above set forth in Di 


PR boa . 
hg By tt SU 3 ae . chy fie: i ‘ , 
=. bik We pit Gis a, at fi = aS at Re Sai ~ < seat ‘ sh ci 
ee ae : 


‘, > 
eae : oe 
ia at + “> 7 
he des Fame Ss as ~ ate phil , 


rm a ae ’ 
rae v 
., 
q ,*% fe eo ° 
*. la 7 
ek. 
Xe-t a, . ° 
nae 
ee 
* -— 
; 
ak ‘ 


ivers other causes of demurrer appearing in , 
doth ert ai il and to 
or 
t 
: THE AMERICAN BELL TELEPHONE Co. -h 
By Joun E. Hunpeox, | 
| Vice-Pres't and Gen. Man’r. . 
J. J. Storrow, | 
_ “We hereby ortify that we ae of counsel for the ovesaned 
| defendant. in our opinion the foregoing urrers are 
wel founded in law. . 
JaNEs J. SrorRow, : 
Boston, April 8, 1887, : 
ag __} John E. Hadeon, on oath depose and x that I am vice-president : 
eS and manager of the above named defendant corporation, and that 
; te ;dessareem azo net,interpesed for delay. 
Jouxn E. Hupeox. 
” Gubscribed and worn to this eighth day of A il, 1887, before me. 
fond ‘Pang 8. 8. Srons, 
| Notary Public, Suffolk'Crunty. 
i po the third day of May, A. D. 1867, the {following paper was 


contents of caveat of Antonio Meucci— Filed 
ees. Office Deconber 281871. 


. 
- oh 
' 
wd 
» 
we 
— 
” 


; £ 4 
i * * e 
Pe Suge 
ie) ‘i, ~ ES ve 


ee ; ‘ F a 9 ) o- eie oe vos sm eee, ey r .s eet Co a 
~..¥ # gas ge MP fa b a ety BAS le pis Ret Nae a . 
a 


leranhic wire. I believe it preferable to 
: M dinarily employed in the electric 


z oe Fx a 
z orag®y ve a Ow CEM Le Te > 
LO mpeg a tse ee ete 
+ Abn a oom ha. > ~~ ye * ai 
hak ee : Yes <a4 ates ‘ 
wat ee - : . 
w “ = ¥ 
sty Tce i 
‘ . 


pie! 
2S der uae 


being of a convex form, like a clock 
of the ear and make it easy and co 
distinctly to the hearing 
at the other end of the line may be warned 
or a series of them. The 


a 


if 

Ht 
/ 
[ 
: 


HE tt 
iH 
Lh 
3% 
Ee 
5 
f 
F 
I 
7 


- 


a * 
‘ ‘ee 
he 4, ee ‘ 
es “hc “he Ps ?: 
ms ‘ 
» “ee 

> . ¥ | Se 

| f 


: 
| 


utensils for mouth and ears should be, in fact I 
say must be, metallic, and be so conditioned as to be good con- 


I claim as m ‘nvention and desire to have considered as such for 
| and 


a oe 
- ‘ s * > 
2. 4 ae % 
7% i ‘ 
- 110 
mek = 
é au, 
Moy > > 


vy inea 
nd conductor, which is alao an elec- 
by sound between distant 


combination with provisions for electrically in- 


wie — a . f 
ee . } a ? rs < * > 
Eee iat Wa eas ae, 


4 t4e 4% Fa 


* 


* RS a 
+ 
-+% 


—* le Np i % 


Rae Oe ole 
sc ee oP a 
+” 40) 


ae sy» 


In testimony whereof I have hereunto set ay name fa prance ft 
subscribing witneses. 


with Howard Defy, of o08 Seventh sre. W. Wei 


= FE a 


Sie : I send herewith petition, oath, specification, and check for fae 
by Antonio Meucci for caveat of the United rhea rs 


telegraph. 
Very respectfully, yours, 


P. 8. Please acknowledge application : i 
112 sedan blue pencil) Renewed 1872 and 1873. - 
1871. 74. ay 
No. o 
Antonio Meneci, of Clifton, county of Richmond, State of New York. 


“Sound telegraphs.” 
Reo’d Dec. 28, 1871. 
éc 6 


1 Cash $10, Dec. 28, 1871. ae 
Add'l fee cert. REE i 

“ és cash. ° : ‘ine Ay “Y 
Patented —————-, 187-. tee ye y 


Ciroular. 


‘ * 
% mah, es 7 is at a a ? Seg SY 
. ia pant ~~ bi * 
he 


1871. | . 


(In pencil :) - ) ) THos. D. Seren, 
16 Murray St., New York City. 


; 7 : New Yorx, Deo. 7th, 1872. 
: the Antonio Meucci for caveat for 
In the matter of the oPPia’” Filed December 28th, 1871. et 


abit. ay; 


» : 
ny in 


 M. D. Lsocer” | 
% q ® - of g . 
find the renewal fee of $10 inthe above- | 
receipt of the same. 


T. D. Srereor, 
Per W. C. D. , 


Tos. D. Srerson, - 
Gee 2 Murray 8t., New York City. 


| Se ol York, Deo. 13th, 1873. 
In the by Antonio Meucci for renewal 


» 


a i " : YS eS Ne mi Peas ¥, it ee 6 7 vs ba Nag Nitec Miche _ 
en on eee 
es: at - 

To the Hon. M. D. Luceurr | ee 
Commissioner of Patents: eS 
° . iy ‘ 
S.r: Enclosed herewith please find check for $10 to renew the shove=. + 
named caveat. Please acknowledge receipt of the same. ae 

Yours, truly, : ‘ 


: T. D. Srereon, 3 
+ | Per W. C. D. - 


+ 


116 2nd renewal of caveat. 
1873. 


~ * a 
> uienti, 
—— 


No. 

(In pencil :) Wilber. a 

Antonio Meucci, of Clifton, county of Richmond, State of New York. 

“ Sound telegraphs.” e 
Rec'd Dec. 15, 1873. 


Petition. 
Affidavit. 


“« © cash. 


Ent. 
: 
(In pencil :) T. D. Stetson, os 
16 Murray &8., N. Y. City. 


117 This cause was thence continued to 
to 


ooo | a. 
the -9 


a x? 
ae eal 


a. 
‘ % 
ee 
~* ee 
% oe * Lu 
od ‘Ee Se 
: . irs. 
ct €: 9 
~ . tu, hs <a 
’ ‘e * tha 
“ . ’ 


thereof, to wit, 
hereupnn it is 


Aa feel ae i Baer Fl 


g 238 Pe Hin ae 
rie 


the motion for 


~~ 


accordance with 


ng 


i 4, 1887. 


bin equity. 


ion of the court, in 
, 1887, denyi 


oo 
a ng is 
ae W 
— 
r*: leave to plead: 
J " : 
ae 


District of Massachusetts : 


THE UntrTep STaTEs OF AMERICA 


was ent 
American Be_t TELEPHONE COMPANY. 


me »y 


A is B 


Opinion of the court.—A 


. The followi 


. i ‘s 
et ‘ ; ~ ‘ y “ay ite 
‘ " ; * + oe « 4 Ne & ie ea % » 3 . % 
. cis ee Oe , s 
aS ee ta te ae he Son Sy ee ull me a aS” 4 Sal wy e 
Beet *, Sah °F ug O 4 meee a 
‘ -. ‘ * ‘te g ™ 
- ™ - * $ &. 2 . 5 & % a . 
iA « & " ' = ; ¥ 
: se ‘oz 
a —e ute 7 : 


a 
* 
». 
ss 
a 
‘ 

» 

i 
+" ® 

-* 

% 

4 
2 
* 

* 

. 
pf 
a 
»”. 
% 

‘ : 
ee 
= 
+ 

a | 
"TE 
fk + 
er 
be F ~~ 

a 
. e 

\ a 

oa * 

a 

¥ 
. ~~ 

Be 
a < 

u = 

& 

7 @ ® 
es, 
Wo» 
5 
a ~ 
oa 
a 
if 

fe 
A 

~! e 
“6 
: 7 

. 
Py 
ha.. 
my, : 

~ See 
es. 
ta 

- 

+ at 
ae 

A 
i 

7 ’ 

ae 

“ 
re 

\ . 
‘ 
~~". 
- 
ae 

- 
at on 
ee 

- a 
oP 
~ 


; 
8 : 


Circurr Court or THE Unirep States, 


HY 


aaa 
3 32. a8eet i Hi ui i: 38 7 4 
‘ 3% & EE Hi f j itriti s: ie 225 i {ij 


ee 
a 
" 
~_. - a i - 
ee a BOE, 


i 
ha 


a. 


by 
nity, and that the court 
 todegast thenom 


122 The following is the opinion of the court in accordance with 
| _ _ which the demurrer was sustained and the bill of complaint die- 
Crrourr Court or THE Unitep Srates, 
District of Massachusetts : 
No. 2356. 
a Usrrep States OF AMERICA 
em, 5: 2 e < v. 
— American Bevt TELEPHONE ComPany ET AL. 
=. — Before Colt and Nelson, JJ. , , 
- ees - Opinion of the Court.—[September 26, 1887.) ) 
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92 UNITED STATES VS. AMERICAN BELL TELEPHONE CO. 


In testimony whereof I hereunto set my hand and affix the seal of said 
circuit court, at Boston, in said district, this fifth day of October, in the 
year of our Lord one thousand eight hundred and cighty-seven, and of 
the Independence of the United States the one hundred and twelfth. 

(SEAL. Joun G. Stetson, Clerk. 


(Indorsement on cover :) No. 1219. The United States, appellant, vs. 
The American Bell Telephone Company. Massachusetts C. C. U. 8. 
Filed October 14, 1887. 
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Ju the Supreme Court of the Muited States, 


Ocroser Term, 1888. 


Tae Untrep SraTEs, APPELLAXT, 


va. 
Tae American Bett Te.zernone No. 846. 
Company. 


4PPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


‘On the 13th of January, 1887, the United States filed 
the bill in this case in the circuit court of the United 


one No. 174,465, granted March 7, 


No. 186,787, granted January 30, 1877. 
is for an apparatus to transmit “vocal or 
§706——1 
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telegraphically,” known-as a telephone, to the successful 
use of which a receiver is an essential part. The latter 
is substantially for a receiver and improvements to be 
used in connection with the telephone. The former has 
five claims, as set forth in the record, 28. The lat- 
ter has eight claims (R., pp. 33 and 34). The bill charges 
that Alexander Graham Bell, the patentee, was not the 
inventor, and that the patents were obtained by him by 
fraud, concealment, imposition, aud false suggestions (R., 
p- 15). It charges the second was used in connec- 
tion with the first, and to protect and fortify the monopoly 
elsimed by him under the former (R., p. 11). It alleges 
an assignment of the patents by Bell or his assignees to 
the American Bell Telephone Company, and that it and 
all others interested in it, had full knowledge at all times 
of the frauds charged (R., p. 15). Alexander Grahan 
Bell not having appeared, the American oe rm 
Company demurred to the bill (R., p. tie acne 

tially on the ground— 

Fisst, of multifariousness, . 

Secondly. That the court had no power to cancel patents 


The court erred in sustaining the demurrer and dis- 
‘saissing the conse, the decree being as follows: 


And now, consideration thereof, 
tember 36, 1881, the opinion of the court wart fa’ fe, 


ee 


J. : iat 
The first issue raised by the demurrer is that the bill is 
multifarious. The defendant alleges: } a 


tion of paténts Nos. 174465, dated March 7, 1876, and 
186787, dated January 20, 1877. It changes that both 
the patents were issued to the same person, Alexander 
Graham Bell (R., p. 2), and both were assigned by his or 
his assignees to the American Bell Telephone Company 
(R., p. 14). As to both patents the parties are the aame 
and stand in the same relation to the cause of action. 
The bill charges that the purpose of beth patents was to 
frandulently secure a monopoly “of the art of tranemit- 
ting speech by an electric speaking telephone,” and that 
the second patent was obtained “to fortify ” patentee “ in 
his wrongful claim” made under the first. patent (section 
7 of the bill, R., pp..10 and 11). The bill, with its ex- 
hibits, charges that the telephone consists of twe parte—ea 


Ba. “ 
ee transmitter and a receiver-—-and alleged inventions 
a ively, on tranpasitier and Siiilicia‘ ta the'eyne Sedivement 
(Exhibits A and -B, R., pp. 28 and 34; section 8 of bill, 
Bap ul). ‘The bill charges that both. patents are used 
at i cervtn the same mo- 
nopoly, int eae: tains tan otherwise to collect an unjust 
oie to oppress the people of the United 
section 12 of the bill, R., p. 14). It charges 


tions 5 and 10, 3, pp. 9 and aan these Sane 
being admitted, we maintain that the bill, instead of being 
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to be understood ; for the old form of the demurrers 
upon the last-mentioned ground went on to state the 
were put to great and useless expense, an ob- 
" Jecti szhich hes no application in a case of mis- 


.. The Attorney-General v. Oradock (3 Mylne & Craig’s 
Reps, 94). | 
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— in cases where it could-answer no 


the subject-matter of contest split up into 
variety of separate bills.” _ — 
Seymour v. Osborne (11 Wall., 534 and 559). 


ll 


nion that oe -  gntma been made, 
peer ary dime Sn = ome 


Bates v. Coe (98 U.8., 48). : 
} : Tefenses of the kind Stee 
vision or 


several may 
suit and to each invention included in t bill of 
complaint. * 
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| _ The second general ground of demurrer is: 
— The plaintiff in and by its aaid bill does not show 
| any power or authority, and no power or authority 
: wn Sr a a to give 
suit, nor por 

the lief theneia a | 

touching the su thereof (R., p. 74). | 
This is equivalent to a denial of the existence of any 
power, in the present state of the law, in any Department 
of the Government, under any circumstances, to caucel or 
: declare void a patent for an invention issued sceording to 
the forms of law. The proposition otherwise stated is 
that when the forms of the law have been complied with, 
and the substance disregarded, the Government is barred 
of all relief. If this-be true, it is unjust; if it be not 

— true, it should be overruled. 

A patent fur an invention is a grant “by which the 
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United States secures to inventors fora limited time the 
exclusive use of their own inventions” (2 Bouvier’s Law 
Dictionary, 379). It isa franchise which is “ a particular 
privilege conferred by grant ‘from the Government. and 
vested in rmdfvidusly”"(3 E (3 Kent,-458). It is defined at 
common. law to be,“‘s branch.of the King’s prerogative 
eabsisting in the hands of » subject ” (2 Blackstone, 37). 
: It -is: property of ‘value.’ That special property is 
esau gy Gin Gtearign, call exietel ot @ls tae Gino toy 
the grant..., The.material.from which the special property 


is created: is. derived, hy the yielding-up by every vitizen - 
of the United. States.of a part of his natural:right, with 


which to place in. the .hands of the Government a fund 
from which to pay a.reward :to. inventors.’ The people 
are.the sovereign. . Each. of: them had the: natural right 
to make and use without restraint or hindrance whatever 
apparatus his.mind could copecive and his hand could 


form.; What.he.:could: learn by observation “es to what. 
others had mare: he hed the right to make; : That an-. 


_ other had meade ‘it: before, gave the! first discoverer or in- 
ventor only a right to what he ocoupied and used himeelf. 
His title wes po. broader than.his personal occupancy, and 


he had ‘no sight to exclude another frosa using ‘his discov- 


ery or invention. . He had no right to-obstruct any other 
peraon who afterwards made the discovery or invention 
for himeelf, in the right to use whatever would lighten 
hia labors or promote his suctess or happiness. ‘The right 


in the inventor to’ the. monopoly did not ‘exist. in nature - 


a>‘ 76  '~ #7 


nor at. common Jaw (Gayler ef al. vs. Wilder, 10 How., 


property which a patentee has in hie 
right to ite exelusive’use is de- 


eating hit Ss ; 
— lated and measured. by these lave and 
nt ge nod the (Browne ve. Dashes, 19 


low. 1 


sured aasaoininieisis ocnege amu 


“Sto promote the quaguens of eulense and useful arts by 
securing for limited times to authors and inventors the 
eniiosicasighn tonnage eannnep ainennene 
(Constitution, Art. J, sec: 8, clause'8). = * | 
This ia a grant by the sovereign to'Congress; with all 
incidental powers. over the subject of. the grant. It is 
made subject to all other sovereign grants, and all remedies 
which are accorded for the protection of eueli grants: The: 
power. is expressly limited. in.the grant 20 that it can ouly 
be used in favor of inventors. If Congress had: author. : 
ized the granting ofa patent to one who was not tlie in-: 
ventor, it would be void for want of power. Bat no suck: 
grant is authorised by Congress. By the’ law; certain 
officers are authorised to execute the power in favor of 
those who are inventors, bat in thie.case, those entrusted © 
with the power, according to the admission arising from: 
the pleadings, made grants to one who was not thé in- 
ventor. The grants are, therefore, by the pleadings, void: 
But the grants, perfect in all the forme of law, still exist, - 
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and are in the possession of a wrongful grantee or his 
privies. They are in all courts prima facie evidence of 
the right. The defendants affirmatively assert, and seek 
to enforce, the alleged right to collect a premium from 
each and every citizen of the United States. Every citizen 
must wrongfully pay the Pome ome eg litigation 
with the defendant. If the citizens pay the premium 
without litigation, they are subjected to wrong; if they 
litigate, tens of thousands of suits, with all the annoyance, 
, and expense incident thereto, must be the re- 

salt. No one but the United States, in whom the power 
of sovereignty is vested in this matter, cau overthrow this 
wrong. All the powers of all the citizens, the exercise of 
which will relieve each, is, by the nature of the grant, 
vested in the Government. Whatever power any other 
sovereign, as an incident of sovereignty, could exercise to 
annul a like grant, is vested in the plaintiff in this case. 

A sovereign has a right to all the remedies to redress 
in the courte that a citizen has, and, in addition 
thereto, the rights and privileges that are incident to 
a re ene ee ee orem 


Ov, (18 Hovw., 563) it is ruled : 


risdiction is conferred on the courts of 
the limitation that suits in 


Und Qrates with with 


; 16. 
And there ia no-other limitation to 


under 

Any caure of action which sufficiently sets forth ground 
for equitable relief is within the powers thus vested in the 
courts of the United States. 

Equity affords relief for the cancellation of written ‘in- 
eo and issued through fraud or by mis- 

e. 

" The bill in this case, among other things, charges « 
cause which warrants and prays for this relief. © © - 

The bill also charges the defendant with having in his 
possession patents obtained by fraud and false suggestion 
from the plaintiffs, and prays for a mandatory injunction 
on the dafindant to deliver up the lestrantanes Riv eae? 
lation. 

It aleo charges that by mesne ‘of instruments iesued 
by the plaintiff as sovereiga, in consequence of ‘the fraud 
and false suggestions of Alexander Grabam Bell, undde 
whom the defendant claims, a monopoly in the manitifiet- 
ure, sale, and use of the telephone wis purposed and is 
established, and thereby the people of the United States 
are subjected to unjust and vexatious extortion and liti- 
gation, and prays for an injunction to restrain the defend- 
ant from a continuance of these : 

The chancery powers of the United States courts: for 
such cause, with the facts admitted by the pleadings, 
would afford relief to any citizen. oe. 
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powers embrace actions brought by the United States as 
well as by a citisen. The fact that the Constitution au- 
thorises Congress to make the grant to inventors does not 
limit the judicial power which is vested by the Constitu- 
tion, and the laws made in pursuance thereof, in the 
courts of the United States to exercise whatever were equi- 


table powers, as understood at the time of the adoption of 
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and the law to the courts, have never been directly re- 
pealed or modified. There is no inconsistency between 
the statute granting the right of defense to the subject, 
| and the statute granting fall equity powers to the courts, 
= which repeals the latter by implication.. The.one is 3 
statutory defense granted to the citizen, with. which be 
| may protect himeelf from an attempted wrong to be done 
him specially, and in which no one else is interested; the 
other is a remedy for a public wrong in which all are in- 
terested, and in which no one is specially wronged more 
| than anyother. 
| The distinction between the power of the Government, 
and that of a citisen, is well illustrated by the distinction 
that exists between a private and a public nuisance. . A 
nuisance may specially harm an individual in a way. that 
+ no other is harmed. For -this special damage, to which 


he alone is subjected, he may bring a private action. But 
if, in addition, the naizance is a public one, the. Govern- 
evidence to prove the nuigance might bethe same in both 
suits, bat in the private suit the plaintiff would have to 
prove an injury therefrom which was peculiar to himeelf 
alone. 


In this case the one fact must exist in the private suit 

that the defendant. has been personally attacked in the 

( enjoyment of his natural right by the bolder. of the 

| fraudulent patent. This fact need not exist, and con- 
) stitutes ‘no essential clement in the suit by the public. 

| The right of the Government to bring the suit, and the 

3 pores of the United State cout to dja, ie etnne 

5706——2 
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by an almost uninterrupted course of judicial decisions, 
both in England, the source of vur definition of equity, 
and in the United States courts, where that definition has 
been applied. The precedents and authorities are well 
collated and commented upon by Hon. John Goode in 
his brief in this case, used in the court below, which we 
quote as follows : 

“ We lay it down as a fundamental principle that every 
Government has the inherent right, by proper judicial pro- 
ceedings, to revoke a grant which has been procured by 
fraud, or which has been made through inadvertence or 
by mistake ; that all wrongs of a public uature growing 


the suit of private individuals, except in cases which are 
peovified for by statute, In Coke's Institates (4th vol., 
p. 87), itis said: — 


| the K teth anything that ie grant- 
Wes PPR bn gy Se arthieg ty bis pee, 
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“And again, in speaking of the remedy by ecire facias 
for canceling patents, Blackstone says : 

Kine ie may be brought either on the part of the 

to resume the thing , or, if 

grant be injurous to a subject, the King is bound 

jin ne to see him (upon his petition) to use his 

repealing the patent in a scire facias.’ 

(Gooley’s Blackstone, vol. 2, pp. 281 and 259.) 


“In the case of Attorney-General v. Vernon ef al. (1 
Vernon, 277) a bill in equity was filed by the attorney- 


that it was issued over-hastily, and that it had not its due 
progress through the office. In deciding the matter the 
pete 

ucstion is short, whether there be a fraud or 


aia ? Ite fraed, is popes relievable here. It 
is not fit at cach a teattor ts thls'cheald bo etitek? | 


“In the case the King v. Sir Oliver Butler (3 Leyins.,220) 


the House of Peers, it was submitted to six judges, who 


held that ‘The King has an undoubted 
right to repedl ‘a patent, wherein’ be is deceived or his 
subjects prejudiced.’ 

“In the case of The Queen v. Aires (10 Mod. Repts., 
2568 and 354), which was a: proceeding by sciré facias, 
prosecuted ‘by the attorney-general in the name of the 
Queen; to repeal s patent for'an invention, the poart said: 
"6 he first objection is that = scire facias-is not the 
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proper remedy, the King not being concerned ; but 
that an actiun upun the case should have been brought. 
As to this, Sir Oliver Butler's cave is an express au- 
dase mie or per the proper way, and that 
ure t to it su to sue in 
wets mete ee 

“These authorities and others that might he adduced, 
show conclusively that at common law the sovereign had 
the right to bring suit by the proper officer, and in the 
proper tribunal, either in his own name or on the relation 
of a private individual, to vacate and anoul a patent which 
he had granted. This well-settled principle of the com- 
mon law of England was brought to this country by our 
ancestora, was recognized as part of the system of juris- 
prudence adopted by the colonies, and was finally incur- 
porated into that of the several States, and alsv of the 
General Government after its creation. 

“Ip 1638 the question now under consideration came up 
in the case of the Lord Proprieors v. Edmund Jennings 
dal. (1 Harris and McHenry, 92), upon an information 
filed by the Attorney-General in the name of the lord pro- 
prietors on the chancery side of the provincial court of 
Maryland, to vacate a patent fur land upon the ground 
that it had been obtained py fraud. A decree was ren- 
dered vacating the patent. The same principle has been 
recognised by the State courts in nearly every State in the 
Unions. . Grants or franchises to corporations can only be 
recalled by the power making the grant, unless it is other- 
wise provided by statute. The controlling question with 
the courts in such cases is, whether or not the redress sought 
is of a public or private nature (Attorney-General v. Rail- 
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road Company, 35 Wis., 425; Attorney-General v. Albion 


Acudemy, 52 Wis., 479, 480). 
“In the letter case it is said that— 


anien erenaieariouede 

cate rights and interests only. m the Caoemae 
Attorney-General can not sue; in all others he caz. 
In cwe of a w stacy a public as well as 
a private injury, ttorney-General may sue ‘in 
relpect to the pabliciajary, alt althongh a private person 
may also sue in respect to his private injary.’ 

“This is the settled doctrine of every State in the Union 
so far as charters of incorporation are concerned, under 
which corporate bodies are organized fur the transacting 
of any business which affects the public interest.’ These: 
charters can be repealed, and can only be repealed by 
proper proceedings instituted on behalf of the States which 
granted them ; the underlying principle being that the res- 
ervation of such a power and its exercise in proper cases 
are necessary for the protection of the public interests. 

“An examination of the decisions of the various State 
courts will show that the principle enunciated in all ‘of 
them touching the question is the fullowing: That where- 
ever a wrong practiced under a grant made by the State 
involves private interests only an individual may bring 
suit to redress it, but when the wrong affects the entire 
publi the euit mast be broaght by the Attorney-General 
in the name of the State. 

Having thus attempted to show that the doctrine te 


which we contend is as old as the common law itself, 
that it was thoroughly embedded in that wonderful sys- 
tem of jurisprudence, that it was imported by the English 
emigrants to this country before the Revolution, that it 
was recognized by the provincial courts during the colo- 
nial period, and that it was afterwards incorporated into 
the systems of the State governments, we now proceed to 
show that the question under consideration is no longer an 
open question so far as the Federal courts are concerned, 
and that it is, to all intents and purposes, res judicata. 
In other words, we propose to show, upon the authority of 
numerous Federal decisions, that the United States has 
power to institute and maintain this suit in its own name, 
and that no additional legislation is necessary to enable it 
to do so. 

“In the case of United States v. Gunning et al. (18 Fed. 
Rep., 511) Judge Wallace, of the circuit court of the south- 
ern district of New York, decided that the Government 
has the right to vacate. patents for inventions when ob- 
tained through fraud, and that the proper remedy is by a 
bill in equity in behalf of the United States. He said 
that there is no distinction between letters patent for an 
invention and for land as regards the rights and remedies 
for vacating them when obtained by fraud, and that the 
right is the same as that which a State has to annul the 
charter of a corporation created by its legislature, if ob- 
tained by fraud. This case was afterwards tried on final 
hearing before Judge Wheeler, uf the circuit court for the 
southern district of New York, and a decree was rendered 
repealing the patent. 


| 
| 
| 


‘i 


“In Mowry v. Whitney (14 Wall., 439) Mr. Justice 
Miller, speaking for the court, says: 
, 7 ‘We are of opinion that no one but the Government, 


either in its own name or the name of its appropeiete 

which 
ernment i nie comes 
| pit aleaciaalaaaiaa 16 of the act of July 4, 
1 


4 “Again he says: 
| ‘ The reasons for requiring official authority for such 
| a proceeding are obvious. First, the fraud, if one ex- 
| ia, boo ban prsadend ow the Govern ou 
t ured, the a i to assert 
the remedy or wetk eli Seed a ouit by an indi- 
: result as between the 


If, on the other hand, 
jored, either specially or asa 


ic, it is no hardship to require 
Attorney-General that the rese is 
t to interfere, either directly by 


in- 


“In United States v. Stone (2 Wall., 535) the Supreme 
Court decided that the United States may properly pro- 
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ceed by bill in equity to have a judicial decree of nullity, 
and ap order of cancellation of a patent issued by itself 
ignorantly or in mistake, for lands reserved from sale by 
law, and a grant of which by patent was therefore void. 
Mr. Justice Grier, in delivering the opinion of the court, 


said: 


‘ Nor is fraud in the patentee the only ground upon 
which a bill wi.] be sustained. Patents are some- 
times imued unadvixelly, or by mistake, where the 
officer has nv authority in the law to grant them, or 
where another party has a higher equity and should 
have-received the patent. In such cases courts of 
law will pronounce them vuid. The patent is but 
evidence of a grant, and the officer who issues it acts 
ministerially and not judicially. If he issues a patent 
for land reserved frum sale by law, such patent is 

, void for want of authority. une officer of the 
Land Office is not competent to cancel or annul the 
act of his ssor, That ina judicial act, and re- 
quires the judgment of a court.’ 
| “In United States v. Hughes (11 How., 568) it was de- 
cided that if the United States is defraaded out of a patent 
it can, like any other proprietor, maintain a bill in equity 
to set it aside. 
» “In Field v. Seabury a al. (19 How., 324) it was de- 
cided that a bill in equity lies to set aside letters patent 
obtained by fraud, but only between the sovereignty 
making the grant and the grantee. 
“In Hughes v. United States (4 Wall., 236) it was held 
that a court of equity will set aside a patent of the United 


‘States obtained by mistake or inadvertence of the officers 


of the Land Office on a bill filed for that: purpose by the 
Government, when the patent prima facie passes the title. 
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Mr. Justice Field, in delivering the opinion of the court, 

says: 
>: _ Ee perma s menawe Gt eaeiy OY Ne Setar an eee 
; | cate and annul the — u the circumstances of 
this case is undoubted. Relief, when deeds or other 
instruments are executed by mistake or inadvertence 


of agents, as well as upon falee suggestions, is a com- 
mon head of equity juriediction.’ 


“In Moore v. Robbins (96 U. 8., 530, ayllabus) it was 
decided that— 
‘If there be any lawful reason’ = the — 
should be canceled or rescinded, . - 
remedy is by a bill in chancery brought by the United 


States; but no execative officer is authorized to re- 
consider the facts on which it was issued, and to re- 
¢ cal or reacind i of to ime one to another party fr 
the same tract.’ 


“In United States v. Throckmorton (98 U. S., 61, opi- 
labus) the court held that— | 
‘It is essential to a bill in chancery on bebalf of 


the United States to set. aside » gatas ieee 
© * * that it shall. r in sume way, 
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‘The United States has the same remedy in & court 

: of equity to set aside or annul a patent for land on 
the ground of fraud in procuring its issue which an 
individual would have in regard to his own deed 
under similar circumstances.’ 
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“In Rubber Company v. Goodyear (9 Wall.,; 797), 
Justice Swayne, in delivering the opinion of the court, 


act of 1836 


E 
i 


: 
: 
{ 


¢ 
' 


ss 
¢ 
; 


4 


i 


{ 
EF 


with his tam, ert fuliness of 


| 
f 


it 


E 


[> 
t 


; 
i; 


ce 


of the patent to 
void in a court of law, and that when the 
other defect arises 


5 


: 


a i 
~~ Be 


J 2 


“In 1812 Attorney-General Wirt advised the Secretary 
of the Treasury that “land patents issued by mistake for 
lands to which other persons had pre-emption rights may 
be returned and canceled, or may he repealed by srire 
facias or bill in chancery, at the’ instance of the United 
States, or of the pre-emptioners in the name of the United 
States.’ (Opinions of Attorneys-General, Vol. 1, 458.) 

- “Ta 1842 Attorney-General Legaré advised the Treasury 
Department that-‘a bill or information will lie in chan- 
cery to set aside a patent that has issued improperly,’ and 
recommended that as the proper mode instead uf a pro- 
ceeding by scire facias. (Opinions of Attorneys-General, 
‘Vol. 4, 120.) ! 

 “8ince the organization of the Department of Justice it 
‘has been the uniform practice fur the Atturney-General, 
in’ proper cases, to direct the institution of suit to test the 
validity. of pateats which had been issued by the Govern- 
ment. The records of the Department show that several 
suits of that character have been instituted with the sanc- 
tion and by the authority of the Attorney-General. 

“In March, 1874; Attorney-General Williams author- 
ized the United States attorney for the northern district 
of Illinois to sign the name of the Attorney-Cieneral in 


‘the patent case of A. Bryant. 


'. “Ta April, 1875, Attorney-General Williams instructed 


the United States attorney for Rhode Island to file an in- 


formation in the name of the Attorney-General against 
“Inc May, 1876, the. Attorney-General. directed the 
United States attorney for Connecticut: te allow a scire 
facias or a bill in equity to be filed iv the name of the 


te 
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United States in the matter of the petition of L. Gould 


for proceedings against a patent. 
“In December, 1876, Attorney-General Taft inetructed 


* the United States attorney for the southern district of 


Ohio to subscribe his nameand that of the Attorney-Gen- 
eral to a bill in the matter of a petition of Zera Getchell, 
of Cincinnati, Ohio, for leave to bring an action.in the 
name of the United States to set aside and declare null 
and void letters patent No. 99856, granted to Thomas H. 
Currey, of Cincinnati, Ohio, February 15, 1870. . -. 

“In April, 1883, Attorney-General Brewster authorized 
the United States attorney for western Pennsylvania to 
attach his signature to the bill in the case of the United 
States on relation of Walby against W. B. Roberts e al. 
to vacate a patent issued to A. L. ee 
in oil wells. 

“In July, 1883, Attorney-Geveral Brewster instructed 
the United States attorney for the southern district of 
New York to file, in the namef the Attorney-General, a 
bill in chancery in the matter of the application of L. C. 
Ragner for proceedings to annul certain letters patent. 

“In July, 1884, Acting Attorney-General Phillips au- 
thorized the United States attorney for the northern dis- 
trict of Illinois to sign the name of the Attorney-General 
to a bill in equity in the snit of the United Slates v. Sam- 


uel Frazier, of Galena, Iil., for the parpese of vatating 


patents No. 319455 and No. 333407. 


“In October, 1885, Attorney-General Garland directed . 


the United States attorney for the district of Massachusetts 
to institute a suit to annul letters patent No. 318063, 
issued to Zenas C. Warren. 
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“The precise question here involved has also been re- 
cently considered by the Judiciary Committee of the 
House of Representatives of the United States. The 
committee report that a patent for an invention may be 
vacated in a suit brought by the Government in the in- 
terest of the general public when obtained surreptiously 
or by fraud, and that no legislation is needed to confer such 
authority. The report of the minority of the committee 
BS ees only claims that the law on this subject is yet unsettled, 
% and that it is a matter of grave doubt whether authority 
x now exists permitting a suit by the United States to annul 

a patent obtained surreptitionsly or upon false sugges- 
tions. 

“The defendant relies upon the case of (Jnited States v. 
Fraser (22 Fed. Rep., 106), but it will be seen from an 
examination of the facts in that case that it was not such 
& case as anthorized the institution of a suit in the name 
of the United States. ‘The decision is placed expressly 
pater crore aed cdo 


ill ein hse i at nay 
thé ‘learned: judge (Blodgett) seems. to argue ‘against the 
power of the Governtacit to institute wale of Uhia har 
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acter, he has not so decided. On the contrary he said in 
the conclusion of his opinion : 
‘I do not intend to be understood as holding that 
a bill in ci will not lie in any case to annal a 
Satent obtained by fraud, but only this bill does 
not, in my opinion, make such a case as or 
authorizes the United States to allow the use of its 
name to fight out a contest between these individuals.’ 
“Another case strongly relied upon by the defendant is 
that of the Attorney-General v. Rumford Chemical Works 
(2 Banning & Arden, 299), in which Judge Shepley 
argued that there was no power in the Government to 
cancel a patent for an invention. The point decided, 
however, was not as to the power of the United States to 
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murrer must be sustainel an: the infurmation dis- 
missed.’ 

* Tt will be seen that he declines to decide the precise 
point here under consideration, for,on page 310 of his 
opinion, he says : 

_ Whether any power had been conferred by statute 
upon any officer of the enimaen pes m institute such 
proceedings or whether an or power ex- 
sree gem. tk in the anes pea we in the 

_ absence of statute provisions conferring the power 

and prescribing the mode of proceeding is a question 
which the court can only decide “when a case arises 

in which the United States or the Attorney-General 
shall initiate a suit to have a ¢ declared null 

ab initio,” and the court, in the last quoted, 
defers its decision upon the effect — 

_ ‘ing (under a particular state of facts stated in the opin- 

fon) to the time when such a case*shall arise.’ ” 

Another objection which may be suggested under this 
division of the demurrer is that the Attorney-General 
has no authority to bring this suit. The cases already 
cited. show that the authority bas been claimed, acted 
upon repeatedly, and -uniformly sustained by the courts 
‘and the opinions of the Attorneys-General. In its further 
suppurt it is only necessary to cite the case of the United 
States v. The San Jacinto Tin Company et al., decided by 
this court on the 19th of March, 1888, in which Miller, 
J.; delivering the opinion.of the.court, says: —- 


° - 
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It is a true that the Revised Statutes, in the 
title which establishes and regulates the 

of Justice, simply declares, in section 346, that “there 
shell be at the seat of Government an executive de- 
partment to be known as the Department of J . 
and an Attorney-General, who shall be the 
thereof.” There is no very fic statement of the 
duties of the Attorney 


States, and to ‘and the 
heads of the other Departments of the Govern 
There is no ex suthority vested in him to au- 


thorize suits to inst the debtors of the 
Government, or upon or to begin criminal 
prosecutions, or to institute ings in any of the 


numerous cases in which the United States is plaintiff; 
and yet he is invested with the general superintend- 
ence of all such suits, and all. the district 

who do bring them in the various courts in the coun- 
try are placed under his immediate direction and 
control. And notwithstanding the want of any spe- 
cific authority to bring au action in the name of the 
United States to set aside and declare void an instru- 
ment issued under its apparent authority, we can not 
believe that where a case exists in which this 
to be done it is not within the ity of that 
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anoulling any of its contracts, its obligations, or its 
most solemn instruments, the question of the appeal to 
the jadicial tribunals of the country must primarily 
be decided by the Attorney-General of the United 
States. That such a should exist somewhere, 
ee ee eee eee bap. 
in relieving i frauds, impostures, 
deceptions than the private individual is hardly > 
to argument. The Constitution itself declares that 
the judicial shall extend to all cases to which 
the United States shall be a party, and that this 
means mainly where ogee plaintiff is a neces- 
sary result of the wel ished proposition that it 


can not be sued in any court without its consent. 
There must, then, be an officer or officers of the Gov- 
ernment to determine when the United States shall 
sue, to decide for what it shall sue, and to be respon- 


of equity in the bill. 
The third paragraph of the second division of the de- 
mourrer is— | 
The plaintiff in and by its said bill has not made 
or stated a case which entitles it in a court of equity 
to the relief therein prayed for, or any relief what- 
ever. 

The bill is, to declare void, cancel, and recall two pat- 
ents for alleged inventions. 

A patent is a franchise. The franchise arises from the 
grant (Cooley’s Blackstone, Book 2, page 36). The sover- 
eign has limited the power in favor of inventors only. 
If the patentee was not the inventor, the patent was is- 
sued in excess of the power, and is void. The bill charges 
that Mr. Bell was not the inventor. With reference to 
patent No. 174465, among other charges, with specifica- 
tions, the bill states : 

That all of the alleged inventions and discoveries 


and described in various printed publications both in 
this and foreign countries ; i. e., in the printed works 
and publications named, set forth, and herein de- 
scrihed in echedule 2, annexed to and filed with this 
hill of eomplaint, and made part thereof to the same 
extent and effect as if the same had been written 
herein in extenso. 

That thesaid alleged invention or discovery in said 
letters t No. 174465 mentioned, described, or 
_ Claimed, as well as each and every substantial and 

material part thereof by the ssid Bell claimed as new 
and original with him, had been, long prior to the 
alleged inventivn or discovery thereof by the said Bell, 
mentioned, es or claimed -- various and _— 

ents grant issued to divers , 
ee others, to the ms namerl Spr nana 
reepectively dated and numbered, set forth, and con- 
tained in schedale 3, annexed to and filed with this 
bill of complaint, and made part thereof to the same 
effect and extent as if the said schedule had been 
written herein in extenso (R., p. 9). 


_ Also: 


Your orator further on information and be- 
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was not the inventor; thet the patents were obtained 
by fraud, false suggestion, concealment, and wrong; snd 
that the aseignee of the defendant, as well as Mr. Beil, 
wel! knew all these facts. 

The bill farther charges : 

Your orator farther alleges, on information and 

ief, that the telephone is an invention of pab- 
lic interest and importance ; that the has 


and 


and is on a 
citizens of the United States ae alleged iz 
the said patents. (R., p. 14.) 5 

By means of these void patents, issued by an agent of 
the sovereign without and in excess of the power granted 
in the Constitution, the defendants are taking the property 
of the people—the grantore—in‘ large amounts, and op- 
pressing, hindering, 


and depriving them of actual rights 


gated sovereignty is in equity 
to enforce for the relief of the people for whom the right 


. — . 
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40 
‘and power is held im trust. It is such a power and trust 
as a court of equity, if the trust were not a public one, at 7 
. the instance of the cestuis que trustent, could compel the _ 
trustee to execute for their protection. The trustee in this : 


case has brought this suit for all the peuple. Citizens, 
~ villages, towns, cities, and States have felt the oppression ; 
and sought relicf. But the“ impersonal inhumanity ” too 
often incident to corporate organization, for which no in- 
dividual would be willing to be responsible, has disre- 
ee garded the people’s needs. At the instance of the prin- , 
‘cipals this suit has been brought. 
(2) The fourth Paragraph of this gencral ground of de- 
murrer is: 
The plaintiff, in and by its snid bill, has not made 
or stated a case which entitles it in a court of uity, | 
as ay eh this den Me en a yed for, or 1 
phone Com to the relief t D or, Or ; 
any relief whatever (R., p. 74). = 
‘It may be replied to this, the bill charges that the de- 
fendant corporation had full knowledge of the facts that 
_ That as toa franchiee, being a sovereign grant, whether 
-with or without knowledge, the defendant could stand 
upon no higher plane than the original patentee ;° 
- That the law gives full notice to all that the patent ia 
“the hands of any one is sulijcct to attack on the grounds 
alleged in the bill ; 
That as the patent is not voidable, but void, the decree 
asked for is only to judicially declare that which already 
exists. 
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(3) The fifth paragraph of this ground of demurrer is : 
.& The case stated in and by said bill is one which 
; as against this defendant, the assi eaid Bell 
patents, should have been prosec . 
the utmost di 


- by the Government. In the case of the United Slates v. 
| Kirkpatrick (9 Wheat., 735), which was an action on a 
collector’s bond, Justice Story, delivering the opinion of 
the court, says: secs 
Then, as to the point of we are of opi 
eat bo ae — 
discharge the bond, can not 


ined as law. The general principle is that 
is not imputable to the Goverament, and thie maxian 
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Pct rasp follows the law. This doctrine is thus 
stated in Story’s 
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or statute, and be a most arbitrary legislator in every 
particular case.. So far, however, is this from being 
true, that one of the most common maxims upon 
which a Court of Equity daily acts is that equity fol- 
lows the law, and sceks out and guides itself by the 
analogies of the law. 


“ The ite view is thus well illustrated in the 
spirited rebuke of Selden :” 


For law we have a measure, and know what to 


trust to. uity is according to the conscience of . 


him that is llor; and as that is ror nar- 
rower, so is equity. "Tis all one as if they should 
make the ntanda for the measure the chancellor’s 
foot. What an uncertain measure would this be! 
One chancellor has a long foot, another a short foot, 


a third an indifferent fuot. It is the came thing with _ 


- the chancellor’s conscience. 

. The doctrine that laches can not be imputed to the 
Government is not founded upon the peculiar power and 
pre-eminence of the sovereign alone. Its substantial foun- 
dation is its justice. The many duties, cares, and labors 
which: fall.upon the Government, to human comprehen- 
sion are almost infinite. That all shall receive immediate 
attention, as the needs may arise, can not at times be at- 
tained.' If. it were possible to take up the discharge of 
each duty in turn, more time must elapse in many in- 
stances than would be excusable in private cases, Ail of 
the duties. of Government are of the nature of trusts, 
They are:alt to be: performed ‘by agents. Those agents, 
- Outside of the sense of :daty with which each may be in- 

_ spired, ‘have: no’ personal interest more than any: other 
citizen. If the atmost human: vigilance were employed 
in: the selection of the. agents errors must sometimes ‘be 


te a tl el wteen Ton 
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made. To charge the Government with every or any 
negligence of the agents would subject it to loss and af- 
ford immunity to wrong which no possible vigilance could 
avoid. Where every possible diligence is manifested by 
the Government, there is no ground for laches or a stale 
claim. The Government is presumed to be diligent ; if 
its agents are negligent it is not therewith. 
There is, therefore, no such defense as a stale claim or 
laches against the Government. 

But if laches could be imputed to the Government, there 
is no possibility, under the facts set forth in the bill, for 
such a defense. The bill charges that the defendant “has 
demanded and received, and is sill demanding and re- 
ceiving, large sums of money” wrongfully. Every dollar 
received by this company, under the pleadings, is a new 
wrong. There is an unintermitting continuance of wrong 
to the very day of the filing of the bill. Under its allega- 
tions, the very day the bill was filed the wrong was done. 
Under these alleged patents additional wrongs were and 
arethreatened. The cause of action set forth, rie 
to stop these recent wrongs, is not stale. 

Another answer may hema to the dieationafie 
stale claim. Action on the part of the Government 


_ should only be brought when the wrong has become so 


extensive as to be of general public interest. When a 
patent is first issued, but few are interested, and if the al- 
leged invention is unimportant it never becomes of great 
public interest. Until a fraudulent patent is shown to 
interfere with private rights to such a degree that it has 
become a matter of public interest, the Government may 
well leave the few who are molested to defend themselves. 
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But when the wrong becomes general it is the duty of the 
Government to act. A very considerable time must 
elapse before the wrong can become general, and an addi- 
tional time after it has become general before the general 
demand for relief can be established to satisfy the officers 
that governmental action should be taken. This bill 
shows that the frauds on which this suit was brought 
were “artfully concealed” by the alleged inventor, and 
were only recently made known to the plaintiff. The 
mere date of the obtaining of the patent, in the face of 
the facts set forth in the bill, affords no foundation to al- 

lege the claim of the Government is a stale one. 

G. A. JENKS, . 

Solicitor General, and 
Acting Attorney-General in this Case. 
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Ju the Supreme Court of the Muited States. 


Ix Egurry. 


Tae Usrrep mes AMERICA, APPEL- ) 


EPPA HUNTON, JEVVERGON CHANDLER, 
Special Lecletant United Bates Attorneys. 


The point in this ease to be decided here, and the caly 
one decided by the court below, is, can the Attorney-. 
General use the name of the United States es plaintiff to 
repeal the patents for invention described in the bill? Is 
is conceded, as this case at present stands, that the cause 
of action ect out in the bill is enflicient, if true, to over- 
throw the patents assailed in the bill, provided the United . 
States can appear in court as plaintiff anf set upssidecauss — 

7761——1 . 


of action and establish the facts stated in the bill, The ° 

fraud alleged against said patents is sufficient in equity to 

“3 vitiate said patents, provided the United States can appear 

ae as plaintiff and procure a judgment of this court upon the 

— facts stated. The alleged inability of the Government to 
bring this suit, through the Attorney-General, as distin- 
guished from the sufficiency of the bill iteelf, is the sole 
ground of defense so far argued by defendants and de- 

* termined by the court below. The single issue pending, 
then, is, can the United States, under any circumstances, 
through the Attorney-General, as the law stood when this 
suit was brought, institute and sustain a proceeding in 
equity to repeal a patent for an invention? The plaintiff 
affirms the power and right of the United States to bring 
such a suit. The defendants deny it, and upon this sole 

= issue of law the case was heard below and decided in favor 

he of the defendants. No other question was argued or de- 

a termined by the circuit court from which this appeal is 

taken. To reverse suid decision and erroneous judgment 

the case is brought here by appeal. 
It is desirable to mark off at the outset the distinct 

a ground on which the defense rests in this case. It is not 

= that the United States can not maintain, through the At- 
Bei * torney-General, a suit in the absence of statutory author- 
ity to do 80; it is admitted that the Government may sue 

to cancel a patent for land, without a statute so providing. 

oe This, indeed, is too plain for controversy now (United 

es States ve. San Jacinto Tin Company, 125 U. 8., 285). In . 

Be _ such a case the United States snes by the Attorney-Gen- 
eral. Defendant says the Government may sue in such 

a case, because it has.a pecuniary interest in the subject- 
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matter of the suit. The alleged inability of the Govern- 
ment to sue, then, does not arise from want of statutory 
authority to sue, but from the lack of pecuniary interest 
in the Government in the subject-matter of the suit. De- 


fendants claim that the Government can sue only where 


the recovery of money, or something of pecuniary value 
to the Government, is the direct and immediate object of 
the suit. When such is the case, it is now admitted that 
the Government may sue, through the Attorney-General, 
though no statutory authority to do so exists. The in- 
quiry, then, in this case, is limited to the question, can 
not the Executive maintain a suit to repeal a patent for 
an alleged invention, though the Government, as a corpo- 
ration, has no property right or pecuniary interest in al- 
leged invention covered, and made pecuniarily valuable 
by the patents set up in the bill, though procured by such 
fraud and imposition, practiced upon the Government, as 
would render void a grant by one to another individual ? 
This involves a discovery, first, of the real nature of a 
patent for an invention, and, second, of the relation which 
the United States sustains to the people of the United 
States in issuing such patent and in instituting this suit. 

The grant of a patent for an invention is the grant of 
property, nu less valuable to the patentee 
than the grant of a patent for land (Gayler vs. Wildow, 10 
How., 494; Brown vse. Duchesne, 19 How., 195). The 
grant of a patent for an invention resembles a contract 
between the United Scates and the inventor, securing te 
him his invention for a limited time in consideration of 
his disclosure of the secret of the invention to the pub- 
lic, and his relinquishment of his invention to the pablie 
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at the end of the term. (Attorney-General vs. Rumford 
Chemical Works, 9 Patent Office Gaz., 10623; MeKeeber 
vs. United States, 14 C. Cle., R. 306; Buloher’s Union 
Co. vs. Crescent City Co., 111 U.S. R., 763.) 

A patent is not a monopoly, but a contract, whose con- 
sideration is good and valid. 

There is no distinction between patentees for land and 
’ for inventions. Both-are grantees of property. But the 
defendants eay there is.a difference so far as the Govern- 
ment is concerned, and that there is a difference in the 
relation which the Government sustains to the people, the 
real parties in interest in issuing a patent for land and a 
patent for an invention, and hence the Government may 
sue to repeal the patent in one case and not-in.the other. 
The Government, however, is a trustee merely for the 
people, whether it holds their public land for them or is 
entrusted by law to.make contracts for them in respect of 
patents for inventions. 

‘The conveyance of land by the Government is a con- 
tract made for the public; the grant of a-patent for an 
invention is a contract aleo made for the public ; both rest 
on a valid consideration. There is no legal distinction 
between them under the laws of England (United Slates 
vs. Gunning, 18 Fed. Rep.; Mowry vs. Whitacy, 14 Wall., 


- °434-9-40). 
There have been contests heretofore over the power of 
the Attorney-General, without statutory authority to do 


paganease onenson Seeetoeoree ne lm 
equity proceeding to set aside a patent for land procured 
. by fraud practiced upon the Government. But all doubt 
has-been utterly dispelled of the power in such a case by 


the United States as 
by the court in the follow- 


name of 


patent conferring on defendants the vast wealth accumu- 
lated under the grant. The Government then, on the face 
_ of the grant, is the party in interest, and is the source of 
the defendants’ title. Ordinarily, a party claiming under 
another can not set up a defense that the party from whom 
he derived his title had no interest in the title, and no 
legal wrong vould be done to his grantor in fraudulently 
.procuring the title from him. 

In dealing with public authorities an equitable cause of 
action may spring out of a maladministration or an erro- 
neous construction of the law. A contract procured by 
a citizen from the Government through mistaken views 
of the law or maladministratiun of the law is void, this 
being shown. 

Smelting Oo. ve. Kemp, 104 U.S. R.,636-647. The party 
making the grant has an interest in and is charged with 
a pure administration of the law, and on that ground may 
set up fraud and imposition practiced upon it to procure 
a grant, and may execute and vindicate the law by alleging 
and proving the imposition. _ 

A fraudulent act is a wrongful act, and the Govern- 
ment has no power to commit wrong. A patent unlaw- 
fully issued is ultra vires. (Broom’s Legal Maxims, top 
page 43, side page 56:) If a wrong has been done in 
its name the Government may undo it. (Top page 44, 
side page 58 :) If Government officers have acted on er- 
roneous interpretations of their powers, they have acted 
without jurisdiction, and their action is void. 

Grant v. Raymond, 6 Peters, 218. Broom’s Legal 
Maxims, top page 66, side page 86; the Government in 
England may repeal a patent for an invention if the law 
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of the procedure has been violated. So in this country 
there can be no lawful exercise of arbitrary power. The 
law of procedure to procure a patent must be followed, 
and is jurisdictional. (Winsor vs. Me Vey, 93 U. 8., 282.) 

A patent then is void if procured by fraud. This fraud 
need not work a pecuniary injury to the Government; it 
is sufficient if it bea fraud upon the law, a fraud upon the 
juriediction of the tribunal issuing the patent. If so itis a 
wrong done the public by fraud. 

The ancient machinery of equity in England was ample 
to redress such a wrong as is described in this bill; this 
was done by scire facias. The Constitution and laws of 
the United States adopted the remedial jurisdiction of 
equity. b 

By Revised Statutes, section 716, the Supreme Court 
and the circuit and district courts have power to issue 
writs of scire facias. Bill in equity has grown in practice 
to be a substitute for ecire facias. (Mowry vs. Whitney, 
14 Wall., 434-9-40; United States vs. San Jacinto Tin 
Co., 125 U. S., 231.) | 

There is nothing in the Constitution adopting equity 
procedure ; article 3, section 2, indicating that it was 
taken up by the Constitution in a mutilated or abridged 
condition, but it was accepted as it existed in Eng- 
land. This juriadiction is extended by the Constitution 
in express terms to all controversies to which the United 
States shall be a party. Judicial power as defined by 
the Constitution of the United States is not limited 
to cases in which the United States has a pecuniary 
interest, but extends to all controversies to which the 
United States shall be a party. If we step behind the 


Constitution to find the controversies to which the at- 
torney-general of England might make that Government 
a party plaintiff under the system of equity ‘adopted 
from England by our Constitution, proceedings to repeal 
a patent for an invention procurred by fraud was one of 
such controversies. No good reason can be suggested why 
equity should be dwarfed in this country to let such a fraud 
escape, but justice should be nourished here as well as. 
there. It is eaid that private suitors may raise all neces- 
sary objections to patents, and hence there is no need for 
action on the part of the Government. . 
No Government, however, surrenders a vindication of 
its authority and dignity to private pereons moved by a 


desire for gain. It isa part of the Constitutional duty of — 


the Government to execute the trust confided to it, and 
against public policy to delegate it tu these who may 
tzaffic in it. Bat private litigants can not, as plaintiffs, 
file a bill in the name of the Government on their rela- 
tion, or in their own name to set aside a patent for an in- 
vention. Appellee’s position is, and the fact is if appel- 
lee is right, that no one can appear in court as plaintiff to 
attack a patent for an invention on any ground whatso- 


utory defence allowed, and that the public is thereby suf- 
a sm ‘The infirmity in this position is at 


First,.a private litigant can not set up defenses in 
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which he has no pecuniary interest. He has no such in- 
terest in the patent itself. He can not, therefore, step 
behind the alleged facts which constitute the cause of ac- 
tion which he is defendant in, to wit: an alleged infringe- 
ment of the patent, and inaugurate and carry forward in 
his answer an affirmative attack upon the proceedings of 
the Patent Office preliminary to issuing the 

_ Second, the public is doubly and wholly unprotected in 
such a case, inasmuch as the public is unrepresented in the 
litigation as a party, and the public questions of fraud in- 
volved, and the corruption of the Department causing the 
patent to be issued, are shut out. A weak defendant 
might be, and as a matter of legal strategy would be, se- 
lected tv make the pioneer case, or, as harrowing as the 
thought is, a patentee procuring a grant for an invention 
by fraud might collude with a defendant having no in- 
terest in the matter, and make a case to suit himeelf, upon 
facts or fiction selected by himeelf, and thus procure ade-— 
cision in his favor before the most upright court, which 
decision once made, under the rule of excessive politeness 
of courts to each other, called judicial courtesy, operates 
to render the controverny over the patent, for the time 
being, practically res adjudicata. 

In the presence and progress of such a scheme as this 
the Government, it is said, is constitutionally silent. No 
other defendant than the first, under the rule of judicial 
courtesy, can be heard upon these same defenses, or pre- 
tended defenses, set up in the first case; and the appellee, 
though he has had no legal contest, finds himeelf pos- 
sessed of a grant which brings to his feet the Government 
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and all the people of the United States, the luxury of 
whoee gains makes him secure. 

If a party procure fraudulently a grant to build a rail- 
road, private citizens can not raise that fraud against the 
corporation, and upon that ground call in question the 
legality of the grant, but the defrauded Government by 
quo warranto may. The Government, calling the corpo- 
ration to an account in snch a case, would have no greater 
pecuniary interest in the charter, the legality of which 
was examined into by quo warranto, than the Govern- 
ment has in a proceeding to set aside a patent for an in- 
vention procured fraudulently and without jurisdiction. 
The name of the Government may be used, under the 
law of mandamus, on the relation of a private citizen, to 
compel a public officer to do his duty and perform a public 
act, when justice requires it, though the Government has 
no pecuniary interest in the controversy. In short, there 
is no wrong by the Government or its officers against 
public or private rights which is without remedy, except 
in the case, if the appellee is right, of the fraudulent and 
illegal issue of a patent for an invention. There is no 
remedy, it is said, to have such a wrong undone, and this 
court is asked to so declare. 

Courts of equity use their powers of relief against 
frauds. upun the law. The gravamen of the action in 
such cases is a violation of public policy. The purity of 
the law is of such concern that parties are held to an ob- 
eervance of it in their private dealings, and courts of 
equity will exact of parties obedience to the policy of the 
law, and will give judgment in vindication of such pol- 
icy, though no actual fraud has been perpetrated or pecn- 


of law, though fraudulently, where the fi 
the Constitution gives 


sumed the a nce of property ; 
the courts to determine the ques- 


~ the holder of it access to 
tion whether it was improvidently oF fraudulently issued 


hence, to vindicate and execute the law in 
the executive must bring the controvers i 
execute the law by alleging and proving before court 
the facts which make the grant void. Thus the law is 
executed and vindicated and private rights secured. This 
‘s being done in this caze. 

It can not be controverted that the power to execute 
wer to institute proceedings to 
hich show that the admin- 
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executive to file this bill. The power to do so is inherent 
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ity is a part of the law’s execution. To accomplish this 
when private rights are involved judicial remedies are 
required. In the complications of private interests, to re- 
deem the law itself from prostitution, a resort to the 


courts is a part of the power to execute the law which is. 


enjoined on the executive. 

If, in executing the Jaws, in the judgment of the ex- 
ecutive, it is necessary to institute suit and to use the 
name of the Government therein as plaintiff, the execu- 
tive is the supreme judge of the propriety of inaugurating 
judicial proceedings. 
ing the initial steps taken to bring the suit into court. 

When the suit is once instituted it is then subject to be 
judicially disposed of, but with the bringing of it the 
court has nothing to do. ‘That part of the demurrer 
which declares that the plaintiff in and by said bill has 
not made or stated a case which calls upon or justifies 
this court, in the exercise of its discretion, to permit this 
bill to be entertained, sets up no legal ground of demurrer. 
Thie language is meaningless, inasmuch as the court has 
in law‘no discretion to permit or to withhold its permis- 
sion to the bringing of this suit by the executive branch 
of the Government. The court has no jurisdiction to 
adjudicate upon the propriety or want of propriety of 
filing the bill in this case. 


No express power is necessary to be conferred upon the 


in and is among the powers of every State or municipal 
government. The Government of the United States is a 


political and public corporation charged with the trane- 
action of the basiness devolved upon it by the Constitu- 


The court has no discretion affect- . 
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tion and laws, and with the execution of the scheme of 
civil government created by, expressed and defined in, - 
the Constitution of the United States. 1 Dillonon Mu-. 
nicipal Corporations, section 31 (14), holds that, although 
not styled such, each State, one of the United States, in 
its organized political capacity, is in effect x public corpo- 
ration. * * © Like corporations, however, a State, 


this reason and without vision maintain in its 
corporate name actions to enforce its rights and redress 
its injuries. 


In The State of Indiana vs. Worman (6 Hill, N. Y., 
38) the court of appeals of New York holds, that a 
State is a corporation, can not be doubted ; it is a legal 
being, capable of transacting some kinds of business like 
a natural person, and euch:a being is a 
The People vs. Assessore of Watertown (1 Hill, 620). 

In the case of Delafield ve. State of Illincie, reported in 
2 Hill, N. Y., page 163, the court says: 
“Two 
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ever thought before of making a question about it. 
I see no difference whether the State sues in its own 
courts or in those of another jurisdiction. Although 
the right of the people of Ric Siete to aun fe cee 
nized by the laws, there is, 1 believe, no direct pro- 
vision that such suits may be maintained. The right 
ee ee > 
‘whether natural or artificial, capable of making a 
contract or suffering a wrong may have an action to . 
enforce the one and redress the other.” 


_ Insection 369, Angell and Ames on Corporations, treat- 
ing of the power of corporations to sue, the author of that 
work uses the fullowing language : 


“ The power, therefore, of a corporation to sue is, as 
has been already stated, one of its incidental powers, 
although it is most generally expressly given in char- 
ters to private corporations.” 

Section 370 holds : 


“Tt is indeed now, as it 
established that corporations, whethe 
vate, may commence and 
all promises and obligati 
made to them which fall within the scope 
their design and the authority conferred upon them.” 


In the case of The United States vs. The Bank of the 
Metropolis (15 Peters, 401) the Supreme Court of the 
United States, in speaking of the rights of the United 
States to sue,in that case uses the following language 
(after discussing the right of the then Postmaster-General 
to review the decisions of his predecessor) : 

“But if a credit has been given or an allowance 
made as these were by the head of a Department, 
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lleged to be an illegal allowance, the judi 
pent. mag ein 


such a case. The righ of 
statute, and it may be done by the di of the 
incumbent of the Department.” 


arose. The court, in their opinion, say : 


- “Qn the trial below the connsel for defendant re- 
quested Co ee the 


onl remedy for the United States 
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tribunals aiwiniveriog the same awe” 
Tn the case of Dugan ve. The United States (3 Wheat., 
181) the court say : 


‘An intimation was thrown out that the United 
ithe prone,” Ox ie poat the oat 


suit be prescribed by law 
which is acter 


wfainal, of on the part of the citizen would 
be a most extraordinary anomaly.” 


The Constitution of the United States extends the ju- 
dicial power of the United States to “ controversies to 
which the United States shall be a party.” (Spear on the 
law of the Federal Judiciary, page 101; Coolley’s Con- 
stitational Jimitations, top page 15, side page 12.) 

That the United States has the general power to sue is 
declared in the Constitution iteelf in the language just 
above quoted. This provision contains authority of the 
amplest nature to the pr ean an aE, to 


of a judicial nature. 


versies 
nciple and maxim that the king can do 


. It is simply declaratory of a right which 


pri 


nherent in the Government itself. 
no wrong is found also power in the Government to redress 
a wrong done in the name of the Government. 


provisi 
As is said in Broom’s Legal Maxime, top page 41,side_ 
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the same, and to do and perform many kinds of busiaem. 
If the Government, in handling the public domain, be 
wronged by fraud or an abuse of official power the courts 
are open to the Government at the instance of the execu- 
tive, whose duty it is to see that the laws are executed, to 
| redress the wrongs suffered. The Government is aunthor- 
at ized to grant privileges and franchises for national banks, 
‘ for the exclusive privilege to enjoy one’s invention, and 
to execute all purposes within the objects of its creation, 
and to employ all appropriate means to that end. If iz 
granting such franchises and exclusive privilege: a fraud 
has been perpetrated upon the United States, or official 
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authority has been exceeded or abused and private rights 
have become implicated in the action of Government offi- 
cers, the Government not only may, but must, go into a 
court to remedy the wrong done to preserve its own pu- 
rity of administration, and award justice to persons deal- 
ing with it. 

- Proceedings in quo warranto had their origin in this 
ptinciple. This was a remedy that grew into use without 


statute, and only became the subject of statutory control 


because the power of the king in the use of this writ was 
abused, and limitations were therefure placed upon the 
power. The power always acknowledged to exist in the 
executive became the subject of statutory control, re- 
straint, and limitation, but not of creation. 
In section 592, High on ee Remedies, it 
is said : 
“The ancient writ of warrgato wea sh re- 
rogative writ, in the — of a ‘writ of “ight for the 


king, against one who usurped or claimed any office, 
franchise, o liberty of the tro a, to inquire by what 


uthori to deter- 
Seneeda emake quocel 


chancery 
ing him to summon the respondent to appear before 
the king’s justices at Westminster.” 


Section 598 says : 


“The origin of the writ may be traced to a very 
any date in the history of hs cumin law. 


Qaaeeeess, 


earliest case u is 
ninth year of Ri I, A. D. 1198, and 
the incumbent of a church, calling upon him to show 


This position is illustrated further by the old proceed- 
ing of scire facias, a remedy at the service cf the Gov- 
ernment on its own volition or upon the relation of private 
persons complaining to the Government of wrongs suf- 
fered by reason of an illegal franchise to repeal the same. 

Foster, on scire facias, page 12, speaking of this writ 
and proceeding, says : 

“Tt is an original action when the writ is issued to 
repeal letters patent, and in that case it is founded 
on the record of the t.” (BR. vs. Sir O. Buller, 3 
Lev., 223; Bacon’s et She nt ty lg ce 

And may be sued out either in the -bag office 
in chancery. (2 Tidd’s Practice, 1139, 8th ) 

Or in the Court of Queen’s Bench. (2 Chit. Arch., 
ny eS by her letters patent, 

i w 
doth grant by coveral lations potent ene and the aalf- 


same thing to several persons, for the first patentee 
to repeal the subsequent letters patent, or when the 


et bee et nei, eee may by 
ive, by scire faci own t, 
or aonike: hath granted 1 oe, rR by law she 
pe ee pig for the advance- 
ment of justice, she may have a scire facias to repeal 
hrenanats Ietlene patent. Y (Bae. Abr., title scire facias, 
— 

w 


a patent is granted to the prejudice of 
the subject the queen, of right, is to permit him to 
use her name for the repeal of it, in a scire facias at 
the queen’s suit, and to t multiplicity of ac- 
tions, for such actions ‘will lie, notwithstanding such 
void patent. (Brewster vs. Weld, 6 Mod., 230.) 


And, further, the same authority on scire facias, page 


228, says: 


“Tt has been already seen that a acire facias to re- 
peal letters patent is an original writ, founded on the 
record of the t.” (Bac. Abr., title scire facias, 
—6C. 88; marsh on Patents, 379.) | 

“And, according to Lord Coke, it lies before the 
chancellor, in the ordinary course of justice, in 
Scab eased the king by his letters 
grant 
self-aame thing to 
shall have a scire facias 
secondly, when the ki 
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. action will lie, notwithstanding such void patent.” 
2. 


If the foregoing proposition be true, that the Govern- 
ment has an inherent, corporate, and constitutional right 
to sue without affirmative statutory provisions therefor, 
‘the next question in this case is, Has that right in the 
Government in this class of cases been repealed? It is 
not pretended that the Government’s inherent right to sue 
in patent cases is taken away by positive provisions of 
law, but it is claimed that, because there exist statutory 
provisions declaring what defenses may be set up in suits 
between private persons in i the 
Government by implication is forbidden to maintain di- 
rect proceedings for the repeal of a patent. 

The answer to this proposition is that statutes prescrib- 
ing proceedings in suits between individuals do not in- 
clade or affect the Government in any manner. 
Government’s right to sue is a substantive and distinct 
subject in and of iteelf. Its prerogative remedies are sep-. 
arate from and no part of the scheme of procedure for the 
government of private litigation. The prerogative right 
and duty of the Executive of the Government to see that 
the laws are executed, and to preserve a pure administra- . 
tion thereof, and to redress wrongs againet the public, is 
not affected by remedial statutes primarily designed for 
the government.of suits between private persons. 
This distinction has its seat in the maxim that “the 
king is not bound by any statute if he be not expressly 
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named to be so bound ”—citing Jenk. Cent. Max., 1; 
Broom’s Legal Maxims, top page 56, side pages 73, 74, 
and 75. Neither is the prerogative of the crown to plead 
and demur, without leave to a petition of right under 23 
and 24 Vict., C. 34, affected by that statute. (Tobin vs. 
Reg., 14C. B. N. S., 505.) 

As above stated, acts of Parliament which would divest 
the king of any of his-prerogatives do not in general ex- 
tend to or bind the king unless there be express words to 
that effect; therefore the statutes of limitation, bank- 
ruptcy, insolvency, and set-off are irrelevant in the case of 
the king, nor does the statute of frauds relate to him. 
(Chitty’s Pre: Crown, 266,383. 2. vs. Copeland, Hughes, 
204, 230. Broom’s Legal Maxims, top page 58, side page 
76.) 

Sedgwick on Statutory and Constitutional Law, page 
395, under the heading “ Laws as affecting the state or 


government,” says : 


“We have already had occasion to call <oswtoa 
ers ata e105), 20d alec ae 
ocourrit ante, page 105), to 
rule in the « construction of statutes cance» tonal 


fecting ee ee eee 
sg 00 Sales the ue a 


o to private rights do not affect those of the 
wena Pe is _ established, and is 


25 
er a indispensable to the security of the 


blic ts. It has been recognized also in thi a 
ty” States ve. Hoar, 2 Mason, R. 314; 
ent Com., 460.) 


Where it is said it is likewise a general rule in the in- 
terpretation of statutes limiting rights and interests not to 
construe them to embrace the sovereign power or govern- 
ment, unless the same be expressly named therein or in- 
tended by necessary implication. 

The fact that Congress has permitted by statute certain — 
defense to be made to a patent by a private person when 
sued in an action for infringement can not be construed to 
abridge the power or right of the Governmerttosue. In 
Foster on scire facias, page 245, it is said : 


“ Ifa patent be void for any of the reasons which 
have been briefly assigned as sufficient to invalidate 
the grant the queen, jure regio, for the advancement 

of justice and right, may have a scire to! 
her own grant. A sctre facias is the only means 

w provides for the repealing of letters 
ell + qe yen el emeaad Godeon on 


a eet sat“ te me lhe ore 


Saund., 6th Ed., 72 M.) 
“The su mewn 
of right the oer for eae too hr am 
ta a erik of aobe feces ‘Note Gator mig a 
Upton, N. oe ha oat 
vs. eld, 6 Mod. R.., 


Brewster ve. We 
Stra., 43; 5 Beo.’Abe., Preregativg, Fr hes 


It is farther said in the note to said text that “a void or 
_ illegal patent for an invention is in law prejudiced to every 


one of Her Majesty’s subjects, for it commands them to 
abstain from the use of the art or invention comprised in 
it. . For this reason every person is presumed to have 
such an interest in a patent for an invention that if he 
alleges that it is illegal or void he is entitled as of right 
to a ecire facias in the name of the queen in order to repeal 
it.” 
3 It will be seen by these authorities that « patent for an 
invention under the English Government was subject to a 
+ guit to be set aside by the Government iteelf, and also sub- 
ject to a suit in the name of the Government on the rela- 
tion of subjects of the Government complaining against 
said patent, The remedy by scire facias was practically 
adoubleremedy. The statutes of the United States which 
for defenses to be made by a private person were 
dealing with that hemisphere of the remedy at common 
law which related to the right of the people to attack a 
patent in the name of the King or Government. When 
any one is sued as an infringer the Government has opened 
to him by statute directly certain defenses which he may 
avail himeelf of; but in s0 doing, while the Government 
has enlarged the remedy of the citizen, it has in no way 
re a rows fo pound 
disectly to repeal the patent at its own instance. It 
may be that the statutes alluded to operate to repeal the 
power or right of the citizen to use the name of the Gov- 
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bankruptcy, or otherwise, then his oar as- 
i should be made defendant or nts, he 
or they having the custody of the patent.” 

The Government’s remedy to repeal the patent covers 
ground and reaches results which is not covered and can 
not be-reached in private litigation. This doctrine is il- 
lustrated in Foster’s scire facias, page 243 : 

“Tf letters patent be voidable for any one of the 


defects, 
ae re 
for infringing his patent, if substan- 
tiated before a jury, the issue will be found against 
him. By the statate of monopolies such actions are 


and not otherwise. (21 Jac. 1, chap. 3, sec. 2; 3 


Inst., 182-’3.) 
Bat 


the infringement of an invalid grant 
at yet until the grant be actually canceled 


ties n beaten.” 
(Webb on Patents, 31 ; Godson pony Sa 

In Arkwright vs. Mordaunt, Dav. Pat., Ca. 69, the de- 

fendant bad a verdict, and the plaintiff (the patentee) 

succeeded in the subsequent action of Arkwright vs. Night- 

ingale, Ib., 37. The patent was subsequently repealed by 


to cancel the grant, as 


writ of scire 


the fringemen 

tion and damages is sought to be recovered. In or- 
der to restrain any future invasion of his rights, the 
patentee must have recourse toa suit in equity and 


ty ahorling ite defoon, be jostifed a 


- ae oe 
—e 


_-Clusive right to use an invention which he did not him- 


obtain an injunction, commanding the person 
has violated: the t releaie trom 
further infri ” (Hind. on Pat., 305; W 

on Pat., 26,106; Trew vs. Guppy, 1 M.& Cr., 487.) 
Thccliemwsllhe Geib teks power to grant 
‘a patent giving an exclusive privilege to Mr. Bell to en- 
joy the invention of another. If he was not the first and 
original inventor of the telephone and the apparatus by 
which the same is operated, his patente were and are yoid 
for want of jurisdiction in the Government to grant the 


‘same. ‘As is said in Broom’s Legal Maxims, top page 


42, side page 55, the Crown can not, in derogation of the 
right of the public, unduly limit and fetter the exercise 


-of the prerogative which is vested in the Crown for the 


public good. TheCrown can not dispense with anything 
in which the subject has an interest. (Thomas vs. Watere, 
Hardr., 443, 448.) 

Nor make a grant in violation of any law of the land. 


‘(2 Roll. Abr., 164.) 
Or injurious to vested rights. (2. vs. Butler, ota’ 
. 220.) 


The right to enjoy the urt of transmitting epeech by 


electricity and to use the telephone is a public right to . 


which all have access, and in which the public have adeep, 
substantial, and pecuniary interest, and the people at large 


can not be excluded from the enjoyment of that art and - 


that right by any act of Government officers unless upon 
authority of law, which authority has been honestly and 
legally executed. 

Mr. Bell can not, as patentee, be the grantee of the ex- 


ot 
aa. 


30 


self make. If upon false suggestions es alleged in the 
bill, he pretended to be the inventor when he was not the 
inventor, then the patents held by him procured under 
such circamatances are void, and a court of equity, at the 
instance of the Government of the United States, has 
judicial power so to declare. 

The demurrer in this case admits that Mr. Bell was not 
‘the first to make the diecoveries described in his patent. 
Under the doctrine of the authorities quoted such admis- 
sion is, for the purposes of this argument, destructive of 
the validity of such patents, and inasmuch as it is a prin- 


ciple of government that it can do no wrong, the Govern- ° 


ment is legally equipped to prevent the toleration or con- 
tinuation of wrong inaugurated or done in the name of 
the Government when the wrong is discovered. Imposi- 
tion practiced upon the Government in procuring a grant 
when may be stated by the Government to avoid 
the grant‘so procured. 

The bill demarred to alleges that the procedure before 
the Patent Office in procuring this patent was not in many 
respects etated in said bill strictly conformable to the law 
governing the Department in issuing patents, and alleges 
that the invention was not described with the requisite par- 
ticularity. If these allegations are true the patent can be 
' impeached ia this action on.the ground so set up in said 

ball. ; 


In Walker on Patents (section 178, page 127) it is said: 


to issue such document, and if such 
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e That part of the bill which alleges error in procedure 

a in the Patent Office, misconstruction of the law, misappre- 
hension, or disregard of official duty in dealing with the ~— 
subject-matter stated in the bill,sets up a valid, equitable 
reason for repealing the petent. 

The defendant can not maintain his patent solely be- 
cause he was the first inventor of the apparatus and method 
described therein. In addition to being the first discoverer, 

_ which in this bill is depied, he must have procured a patent 
under the laws of the United States in the manner pre- 
scribed by that law strictly administered.. The Patent 
Office had no jurisdiction to give him a patent as a matter 

ae of favoritism, or without evidence, or under the laws laxly 

. and imperfectly administered. The law of procedure in 
‘ the Patent Office is jurisdictional, and if it has not been 

followed the patents are void. 
As is said in Broom’s Legal Maxims (top page 66, 
side page 86) : 
“The proceedings of all courts must take a defined 


course and be administered according to a certain 
uniform system of law, which in the result 


a oe cone ae trary juris- 


gi 
by more ewencene oy shotld be so, chong’ 
at the expense of some occasional injustice.” 
As said by Lord Mansfield in R. vs. Wilke (2 Burr., 
25-39) : 
« Discretion when applied to a court of justice means 


sound discretion by law. It en be gov- ia 
erned by rale, not by humor. It must not be arbi- 5 


trary, vague, and fanciful, but legal and regular. | 
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This doctrine is declared by the Supreme Court of the 
United States in Yick Wo vs. Hopkins (118 U. S. R., 
369), wherein it is said : 
Hrend whens ee 
our institutions vernment, prinei 
which they are su oo cust, and sovtew thie hi 


tory of their we are constrained to 
conclude that they do not mean to leave room for 


the play and action of purely personal and arbitrary 
power. 


On page 372, in commenting upon the lack of regula- 
lations fur the execution of an ordinance by reason of the 
absence of which the ordinance was held void by the su- 
preme court-of Maryland, ie ape Court of the 


United States, approving, say : 


“ But it commits to the unrestrained will of a 
public officer the power to notfy every prvon 


w ae = prosecution of 
any bein in the city of Baltimore to cease to do 


comment upon the oe 
ees » for that 


power, 
becomes apparent to every one who Apa sub- 
ject a moment’s consideration. In 
’ which clothes a single individual eal power e 
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hardly falle within the domain of law, and we are 
constrained to pronounce it inoperative and void.” 


A law committing to the officers of the Patent Office 
the right to issue patents to such persons as they chose 
and permitting them to select patentees—to exercise fa- 
voritism and partiality and caprice in issuing patente— 
would, under the doctrines uf this case, be clearly void. 
A patent issued by said officers, though having a regular 
code of procedure prescribed for their conduct, if awarded 
to a person by favoritism, partiality, or caprice, such pat- 
ent is clearly and certainly void; and if such is the case, 
as is alleged in this bill, a court of equity, under the de- 
cision above cited, has ample jurisdiction and power, at 
the instance of the Government, in a direct proceeding to 
annul and repeal such patents. 

In the case of Dynes vs. Hoover, 20 Howard, 80, the 
court was discussing the failure of the court to be bound 
by rules adopted to govern its proceeding, from which it 
deviated, and said: — , 

“Saudh is the law, in either case, in 
court which acts without 


to the 
over 


Is 3 Whasten’s Law of Evidence, section 794, note 4, 
it in enid : | 
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In 2 Wharton’s Law of Evidence, 796, it ie said: 


923 
jodicially in all 
the nouns eoutbenl the law.” 
: On page 283 of same case it is said : 
; “The doctrine stated by counsel is only correct when 
} the court after of the 


2 Wharton's Law of Evidence, saction 796, quoting from 
the Supreme Court of the United States, ayes 


“Soa » from eate rf 
we vil oes ret rel ee 
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a the court without the intervention of a jury, 


be invalid for -— purpose. The decree of 


— uity u allegations, without writ- 
~ vleadingh, sould be an idle et of wo force beyond 
thet of an gar ape d a 


ing of the chancellor. 
And the reason is t 


the courts are not authorized 
to exert their power in that way.” 


' ‘The Patent Office must have exercised its power in the 
way and mode prescribed by law in awarding the patents 
here in controversy to Mr. Bell; otherwise the patents are 
" void for want of jurisdiction in the Patent Office to grant 
them. And it is competent for the Government in this 
case in its bill in equity to allege that the law was not ad- 
ministered: free from mistake, free from error in awarding 
such patents, and to assail the jurisdiction of the Patent 
Office to grant said patents on such ground. The de- 
murrer in this case admits the failure of the Patent Office 
to conform to the requirements of law in issuing said pat- 
_ ents, and such admission, for the purpose of this argument, 
is fatal to the demurrer under the authorities above cited. 


4. 


There is nothing in the objection that the action fun 
instituted has not been earlier prosecuted. Lapse of time 
does not bar the Government, nor can this action be affected 
by any alleged negligence or laches in bringing the suit. 
This principle and maxim of law has only to be stated to 
be récoghised. (Broom’s Legal Maxim, top page 60, side 
. jpage 65, and the cases there cited. Bacon’s Abridgment, 

Tih ed, ttle Prerogative, E. 6.) | 
If the officers of the Government in issuing this patent 
can not bind the Government by favoritism or fraud or 
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neglect of duty, neither can the Government be barred in 
this its action because there has been delay in instituting 
proceedings to redress the wrong done. } 
As is said in Sedgwick on Statutory and Constitutional 
Law, page 106: 
age porch can os rng 
property fom ery and loess by the negligedes of 
tblic officers. 


Tt is not pretended that there is any statute of limita- 
tions which affects this action in any manner whatever, 
and there being none, the court can not establish one by 
its decree. The principle of laches appealed to in the de- 
murrer has no application to the Government. 


T 5. 


The objection to the bill, that it does not state the evi- 
dence upon which the case is to be made by the Govern- 
ment, is without force. Thi te ae 

Section 28, Story’s Equity Pleadings, says : 

“ It may be proper, however, to remark that 
material fact to which the plaintiff means rage A 
evidence ought to bed stated in the pre 
per aati oakcr pai to 


2 Ves., 317, 318; 
177; Nesmith vs. Calvert, 
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at me cry tn lig in 
__ Im the case of Saint Louis ve. Knapp Company (104 
UasaR, 10 Po ane ae 
——— 
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6. 


The demurrer under subdivision 5 is to paragraphe 1, 
2, 3, 4, 5, 6, and 7 of division 1, which incledes all 


The text proceeds to say: 
“ Tt is to be observed that neither scandal 
however gross it may be, is a ground of 


The most that can be said against this part of the bill is 
thet the allegations made in it might have been, with 
exfety to the Government’s case, emitted ; bat, being ia 


wa 
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the bill, they can not be eliminated from it, or the bill 
overthrown, because of their presence in the bill, by de- 
murrer. 

Rule 26 furnishes the remedy, if any there be, against 
that portion of the bill just alluded to. The bill can not, 
however, be attacked by demurrer, because it contains 

more than is necessary to be stated therein. 


7. 


The defendant’s demurrer is bad on its face, and must 
be overruled. It is too general and confused ; it is a de- 
murrer to the whole bill, and it is also a demurrer to sep- 
arate and distinct parts of the bill for and upon like 
grounds. 

Rule 32 permits the defendant to demur to the whole 
bill or to a part of the bill; it does not permit him to 
demur to the whole and to the separate parts of the bill 
ge ereea me aRee sa 
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main 50 dhaietiraiainlinsamstigiacialinia 
Section 444, Story’s Equity Pleadings, provides: 
“A defendant may put in 


separate and disti of a bill for esparate and 


uently will not to different partsof s 

amd if'e oe into different 
distinct parts of a bill one demurrer may be overruled 
upon argument and another be allowed, oo that in 
this way the hazard of one demurrer to all 

the objectionable parts of a bill may be avoided.” 
The same doctrine is held in er 
tice, page 584, where it is said : . 
“A defendant may also put in demurrers 


to scparte and dintict, prt of for separate 

cody ob ebenmy isan sof deere 
not to 

the thongh the whole ar nobis te teeaeeandte. 
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But not unless it is in form a joint and separate de- 
murrer. While a joint and separate demurrer may be 
put in by different defendants, and it may be sustained as 
to one defendant and overruled as to another defendant, 
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yet a general demurrer can not be put in for the whole 
bill and aleo toa multitade of different parts of the same 
bill, assigning the same cause or ground of demurrer to 
the parts of the bill and each of them as are made grounds 
of demurrer to the whole bill. 
. In thecase of The Brandon Manufacturing Company vs. 
David W. Prime ef al. (14 Blatchford, 371) the court says : 
“Where a demurrer to the whole of a bill sets up 
that some of the —— for is not izable 
may it will be if some of the relief 
propacly pooped.” 


On page 373 it is said : 


: “As the demurrers are to the whole, and a part 
; Clearly should be answered, and the demurrers must 


eee relief, they must be over- 


in the case of Heath vs. The Erie Railway Company (8 
Blatchford, 412) it. is eaid : 


aan enna Sethi partionias fo too questal ond 


must be overruled io seee wae 


sales Story (9 Peters, 632) 
3 


“Tf of a bill in chancery is good, and entitles 
te plat to relief or or discovery, a demurrer to the 
‘Dil can not be sustained. 


On page 658.{t is said : 


“Tt ie an established and univereal rule of 
fn chancery that a defendant may meet 2 complain- 
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“In the recor : — 
paragraph, and in that way have 

“ to select various statements which were un- 
doubtedly intended to be embraced by the special de- 
murrer, Hc arming Epes aif gabe 
a mode of pleading. We therefore special 
demurrers to be informal and insufficient, except in 
respect to the multifariousness of the bill.” 


Gn page 3 of the demurrer it is seen that the defendant 


- demurs to the whole of said bill for each of the reasons 


“ above set forth in division 3.” The reasons set forth in 
division 3 are to so much of said bill as refers and relates 
to patent No. 186787, dated January 30, 1877, “ this de- 


 fendant demars for the following causes of demurrer.” 


It will be seen that this manner of stating objection to 
the bill is precisely the manner that was condemned by 
the court in the cases just cited. 

The demurrer proceeds : 

¢ The plaintiff in and by its said bill does not show 

any power or authority, and no power or. authority 
in law existe in any person or party or in any court 
to bring said suit, nor to entertain the same, nor to 
give the relief therein prayed, nor any relief there- 
under or touching the su thereof.” 

The first clause is a demurrer to the whole bill and to 
each part of the bill, because it is made a demurrer to each 
part of the bill under subdivision 5 of the demurrer, and 


isa demurrer to the bill and to each part thereof on the same 


grounds, stated in the same language, and is also a demurrer 
to the relief asked for in said bill. 
Section 458a, Story’s Equity Pl., 9th edition, says : 
“Care should also le taken tu frame the demurrer 
correctly with reference to the nature of the bill, for 


~~ 
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oe Se Oe ene the demurrer, 
without mentioning discovery, is to relief, namely 
that the intiff is not entitled to any such relief 
against the defendant as is prayed by the bill the 
demurrer will be bad and overruled.” 


In section 457, same work, it is said : 


‘In regard to the frame of a demurrer it remains to 
ane 0 Oe ee ane ae 
ins bya protestation, a it must always express 
the. covers! enuese om whistle te fhendinl. f the de- 
murrer does not go to the whole bill it must clearly 
express the particular parts of the bill which it is de- 
signed tu cover, for if the particulars are not distin- 
guished the court will be compelled to luok 
whole bill in order to pick them out ; and this must 


tive definition of the parts to which the defen 
seeks to avoid making any answer. ” 


Section 458 says : 


“Thus, for example, where a defendant 
answer and demurrer, the demurrer ie 
whole of the bill, only as to such 
much thereof as requires this defendant to 
whether, etc., it was held that the : 
be overruled, for it imposed upon the court 
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ity of finding out what was dumurred t - 
ialee every pict of the bill.” urmu wis TI | 
Paragraph 2 of subdivision 3 of the demurrer sets up a 
that “the plaintiff in and by said bill has not made or : 
stated a case which calls upon or justifies this court, in : : 
the exercise of its discretion, to permit this bill to be ) 
entertained.” | 
In division 5 of said demurrer it is said : 3 | 
“As to each auil every charge in said bill set forth | 
said pat- 
i of them, | 
& 
to 
Sporelt con- 
plaintiff to the | 
ony > 
| 
custain the dessarver, because it doss not emi can not be 
mode to appear from the demurrer when sustained what f [ ; 
Paragraph 3.0f subdivision 3 of the demurrer spya. 
Te plalatiff in and by its said bill hes not made 7 


 @n stated a ease which entitles it ia court of 
‘to the relief therein prayed or any relief whatever.” 
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This same cause of demurrer which goes to the whole 
bill ie aleo made a cause of demurrer to each paragraph 
of the several subdivisions of the bill. If that cause of 
demurrer. be sustained as to a part of the bill only the 
court would have to write out, in its order sustaining said 
demurrer to said part of the bill, the part of the bill to 
which the court applied that part of the demurrer. No 
ene could tell otherwise what part of the bill was affected 
by sustaining the demurrer. Where a demurrer is thus 
uncertain and informal and obscure it falle withia the 
condemnation of the case cited in 2 Blatchford, and should 
be overruled as a whole. 

This illustration of the demurrer affects it in all its 
parte. It is submitted that while the defendant may 
demur to the whole bill or a part of the bill, he can not. 
demur both to the whole bill and to a part of the bill in 
one single demurrer for the same grounds. He may file 
separate demurrerse—one to the whole bill, setting up ob- 
jections which go to the whole bill, and he may also file 


a specific demurrer to specific parts of the bill, andthe 


one may be sustained and the other overruled ; bat s de- 
murrer which includes objections to the whole bill and to 
several specific parte of the bili stated in confusion, so thet 
a search has to be made through the different parts of the 
bill to discover whether or not there is any merit in the 
demarrer, the court will overrule it, because it ie too gen- 
eral, too uncertain, too obscure and indefinite. ~ 

The general demurrer and the special demurrers ate 
tempted to be set up in the body of the general demurrer, 
all practicaliy beiag one demurrer covering the same sub- 
ject-matter, to wit, objections to the whole bill as such 
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and to specific parts of the bill as such, states the same 
reasons for overthrowing the whole bill that are given as 
rensons for overthrowing parts of the bill. This, we 
claim, can not be done. Objections to the whole bill can- 
not in their very nature be applicable to parts of the bill. 

The meaning of the rule which permits a defendant to 
demar to the whole bill or to a part of the bill is that 
there may be grounds of demurrer which affect the whole 
bill, and there may be other und different grounds of de- 


" " urrer which affect speciGe parts of the same bill, but do 


not strike down the whole bill. 

If the subject-matter of the bill is in the bill divided 
so that fatal objections toa part can be stated in a demur- 
rer to that part which, when stated, do not affect the whole 
bill, this may be done, and the demurrer treated as a de- 
murrer to a part of the bill. 

Bat the rale will not tolerate a demurrer to the whole 
bill and a repetition in the same demurrer of the same 
objections to each part of the bill which are made to the 
whole bill. 

There is certainly a difference in law and in substance 
between a demurrer to a whole bill and a demurrer to a 
part of a bill, and that difference must consist in the dif- 
ference-in grounds of demurrer. If there are grounds of 
demurrer to the whole bill they must be stated in a de- 
murrer es and for a demurrer to the whole bill, and they, 
must not and can not be confounded or tolerated with 
grounds of demurrer to specific parts of the bill. 

There are no grounds of demurrer in law to the whole 


| bill: which at the came time are in law grounds of demur- 
rer to distinct parts of the bill. If the whole bill is bad, 


NS eS | Se qe ag ee ~~ 4 a + 
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all the parte go with it; if the bill is good im pert and 
bed in part, the ground of demarrer to reach the hed part 
must be a different ground of demarrer from thet which 
might affect the whole bill, else there is no diffrence be- 
tween general and special Gemerrers, and a demarrer'to 
the whole bill and a demarrer toa part caly of a bill are 
one and the same thing, which can not be. 

The object of this suit is to have recalled, delivered up, 
and canceled, fur the reasons stated in the bill, the pat- 
ents for inventions described in the bill. The caly way 
this result can be reached is by a suit on the part of the 
Government to recall and cancel these grants. There is 
no statutory remedy hy which this may be dose, either 
by an individual in his own name, or by any particular 
individuals in their name on the relation of the Govern- 
ment. Hence, in order to procure a jadgment of cancel- 
lation of the patents, the United States must be plaintiff 
in an action for that parpose. Whatever may havé been 
the doubts or difficulties formerly entertaited upoe this 


preventive 
to be used or in force, it is egainet conscience for: the party 
holding it to retain it, since he can only retain it for some 
sinister purpose. If it is a negotiable sastrument, it may 
77561——4 
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be used for a fraudulent or improper purpose, to the in- 
jury of the third person ; if it isa mere written agreement, 
. solemn or otherwise, still, while it exists, it is always lia- 
ble to be applied to improper purposes, and it may be vex- 
atiously litigated at a distance of time, when the proper 
evidence to repel the claim may have been lost or ob- 
scured. 
_ Thé whole doctrine of courts of equity on this subject 
is referable to the general jurisdiction which it exercises 
in favor of a party quia timet; it is not confined to cases in 
which the instrument, having been executed, is void upon 
the grounds of law or equity, but it is applied even in cases 
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upon 
the title of the other party, or subject him to the danger 


of some future litigation, when the facts are no leager 
capable of complete proof or have become involved: in 
the obscurities of time. Under such Circumstances, al- 
though the deed or other instrument has become a nallity, 
ye courts of equity will interpose upon the like principle 
to prevent injustice, and will decree a delivery and can- 
cellation of the instrument. This indeed is a very old 
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head of equity, and traces of it are to be found in some 
of our earliest reports. 

In section 707, in all of these cases where a delivery 
up or cancellation of deeds or other instruments is sought, 
either upon the groand of their original invalidity or of 
their subsequent satisfaction, or because the party has a 
just title thereto or derives an interest under them, courts 
of equity act upon an enlarged and comprehensive policy. 
The power of a court of equity to recall 2 patent for an 
invention at the suit of the Government can not be ques- 
tioned under English administraticn of equity jurisdic- 
tion. This was not done there because the paper iteclf 
possessed any pecuniary value to the Government, nor is — 
the jurisdiction of equity to order the cancellation of an 
instrument dependent upon the value of the paper or in- 
strument ordered to be surrendered up and extinguished. 

It is seen from the cases cited that though the instru- 
ment be forged, though it be functus officio, though it be 
a nullity, yet, its capacity for injury being established, 
courts of equity will recall it and cancel it. To do so is 
the exercise of the ordinary jurisdiction of a court of 
equity, and this jurisdiction rests upon the consideration 
that a court of law can not condemn and cancel the instra- 
ment itself, but can give judgment only in damages ; hence 
equity mast reach forth and take the particular document, 

. paper, or instrument in writing, whose pernicious infiu- 
ence it is desirable to suppress, and adjudge it to be can- 
celed and extinguished. 
In adopting equity jurisdiction the Constitution of the 
United States, as is said elsewhere in the brief filed in this 
case, adopted it in its entirety, and not only that, but ex- 
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tended the jurisdiction to all controversies to which the 
United States might be a party, so that full. equity. jusie- 
diction was.adopted, including the power, as it dees, ta re- 
call an instrument of a and damaging character 
to the public, and cancel it. The law in express terms 


_ declares that equity jurisdiction extends to all controver- 


sies to which the United States is a party. 

It would soem to be beyoad question that the jariedie- 
tiom im equity to recall and cancel a void grant of the 
Government, to which grant the Government is a party, 
can not be disputed. Seire facias being really an equite- 
ble action (Co. Litt., 29; 1 Hill, N. Y. Rep., 339-342; 3 
Barr Pr., 164), was the favorite remedy under the chancery 
practice in England. It was somewhat like the actics by 
writ of quo warranto, which was employed where a public 
interest was involved, such ss to suppress the use of an 
alleged franchise to operate a ferry (Res vs. Reyndll, Stra. 
1161). Mandamus, quo warranio, and scire 
Sacias were 2 family of remedies invoked in the name of the 
state to direct, restrain, and corrert abuses of power and 
redress injuries affecting the public. None of them rest 
upon pecuniary considerations, but all of them are jedicial 
means of securing a pure administration and execution of 
the law. In this country scire facias to repeal a patent 
for invention has been, for reasons of convenience, super- 
ceded by a bill in equity, though ssetion 716 still preserves 

scire facias proceedings. What could be done in a court 
of chancery in England by gm action of scire facias to re- 
peal a patent for an invention, can be done at the instance 
of the Government in a court of equity of the United 
States by a bill in equity. 


i 


3 
3 
: 
3 
é 


- ? fe 4 
ee gee 4 i. * 3 * 
4 q ba, + § in 222 ys sa iits 
ae, .. *s t “ . 


A 


res ; 
gd Pasay * : 
nabe. 


54 


The bill shows on its face that the Attorney-General 
authorized suit to be brought. (United States vs. Throck- 
morton, 98 U. S.,61; Doughty vs. West, 6 Blatchford, 
433.) 


Eppa Hventoy, 
JEFFERSON CHANDLER, 
Special United States Attorneys. 
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transaction ; and therefore a bill in equity becomes the 
means still left open to the Government to recall an act 
done, and to cancel and nullify it. 

This bill in equity is dealing with an excess of author- 
ity, with a fraud upon the Government, in the name of 
the Government, precisely as if that excess of authority 
were threatened and had not been accomplished, in which 
case it could be frustrated. But having been accomplished 
resort must be had to a court of equity, as in this case, to 
annul what has thus been illegally done. The writs of 
mandamus, quo warranto, prohibition, and scire facias are 
all writs which have more or less to do with the public 
interests involved in a controversy. They run in the 
name of the State, and while an individual may use 
them on his relation in a proper case, so may they be 
used by the State itself, as is shown in the case in 24th 
Howard, and in the case of 100 U. S. R., where nothing 
is involved but purely public interests. 


Marden w harncller 
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“In Be parte Wood v. Brundage (9 Wheat. 60) the Sa- 
preme Court held that the jurisdiction given to, the court 
is not general and tnlimited as in England, and :is con- 


“ Bection 6 of the act of ee 
imstances for declaring a patent void in an action for in- 
fringement, but this:featute was not re-enacted in the 
statute of 1836.  - 

The act of 1836 repeals the:law of 1793, but made no 


provision for the repéal or ansalling of patente. 
OASES IN. THE UNITED STATES COURTS. 


‘Te was held by Judge Wallace in United States v. Gun- 
ning (18 Fed: Rep.,'611) “ that’ there: is. 10: distinction 


_ between letters‘ patent for an invention and’ for land es 


regards the rights and remedies for vacating them,” and 
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this ‘was alfirmed by Wheeler, J., in 22 Federal Reporter, : 

653, and 23 Federal Reporter, 668. In the case as re- — 

Potted in'22 Federal Reporter, 653, Judge Wheeler said: 

1 eeted es nsephaiens Genlog os ores 
patent gr to t ing as inventor 

the defendant as acsignes of one-half 


Jadge Wallace overruli 
er. (United States v. Gunning, 18 Fed. 


» hie 
23 sil 
of the applicant, proceeded 

oath 

upon the 


... im the first of these cases Mr. Justice Shepley said 
in one of the concluding paragraphs in his opinion: 
) But éf this court has jurisdiction over any proceed- 
ings to vacate patted declare Ht etna 
u falee suggestion, or on 
chat the. ment had undertaken tu grant that 
which by law it can.not it is perfectly clear 
oy Te ar aes of the United States as 
is Attorney-General’ has no authority as such, 
cu de his re: monge, to le on teatbiattlon Gr enn 


mence proceedings by bill in equity. ee 


‘The only point that it was necessary to decide, and 
which was decided in this case, was. that. the informa- 
tion should be filed in the name of the United States 
and-on behalf of the United States, but apparently in 
justification of the expression of doubt embodied in the 
query, “If this court has jurisdiction,” the learned judge 
‘has said much which deserves consideration. 

It is‘eaid in this case that “a patent for a useful inven- 
tion is not, under the laws of the United States, a monop- 
oly in the old sense of the common law.” 

. There is probably no decided case in which it has been 
necessary ‘for the court. to determine whether or not a 
patent for an inyention is a monopoly in this sense, 
although undoubtedly there are dicta which are in accord- 
ance with Mr, Justice Shepley’s language.. Thus in Sey- 
-mour.v. Osborne Mr, Justice Clifford, says: “Letters- 
patent are not:to be regarded as. monopolies. crested by 
‘the executive.authority at the expense and to the prejo- 
dice of all the community except the persons therein 
hamed as patentess ;”. and Mr. Tustice Giles, in charging 
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the jury in Singer 'v. Walmeley, 1 Fisher Pat.-Cas., 563 
remarks: “ Now, patents are not monopolies, as the.coun- 
eel have all said, because a monopoly ie that which segre- 


gates that which was common before, and gives it to one 


person or to.a class, for use and profit.” 

Careful reflection establishes no inconsiderable difficulty 
in sustaining these dicfa. Sir Edward Coke, in comment- 
ing on the statute of monopolies (8 Inst., 181), defines a 
monopoly as follows : 


It appears from the preamble of this act (as a 
jedement in Pariament) tat all grants of { 


we , and therefore it is necessary to define 
is. 


vy institution or allowance by the 
King bya antonio thervn, 


on 


les politic or corporate, 
Sena or —o* 
hindered in their lawful trade. 

Now, by the grant of the exclusive right 06 milin; une, 
and vend a new article or manufacture to an inventor, all 
other persons are restrained from using it during the life 
of the patent, including every person who, being ignorant 
of the prior invention, may himself make a discovery 
precisely similar, and as the effect of such a grant is 
therefore to restrain persons of a freedom and liberty 
which they had’ before, that'is to say, a freedom and lib- 
erty themselves to invent the. art or manufacture and use. 


it in the way of trade for their ‘own profit and benefit; it 
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‘follows: that such .an exclusive privilege is a monopoly 
within the meaning of the word as defined by Coke. _ 
The natural. right of a man to enjoy the exercise and 
fruits of his mental. or physical labor is limited only by 
‘its interference with similar rights in others; but letters- 
patent for inventions, whether granted under the English 
or American system, deprive him of this right. It is to 
be noted, however, that an English patent.does not fall 
eo nearly within tke oft-quoted definition of Lord Coke 
-as'does a patent issued under the present United States 
statutes, - 
i England, both. by the common law and the statute 
of monopolies, it is, and always has been, the essential 
_:eequisite in an:art or invention which is made the subject 
of «@ patent that it shall be new-at the time the patent was 
granted, because no one could be lawfully deprived of the 
right to use an invention known prior to the grant of the 
patent, and also because the public would receive no con- 
sideration from the patentee for the grant if the invention 
was.a part of. the atock of knowledge prior to the making 
of the patent. (King’s Bench, 1602, Darcy v. Allen, 11 
‘Coke, 84; King’s Bench, 1615, Clothworkers of Ipewich 
Case, Godb., 252; Coke’s Third Institute, chap. 85, p. 
- 181; Cocon’s Absidgment, titles Monopoly and Preroge- 
. tive, f. 4; Sheppard’s Abridgment, Part III, 61; Haw- 
vAcinate Pans of the Conwn, Fert I, o. 79, 9:2) . 
- The: authorities above cited: establish clearly that by 
the common law, and independent of the statute.of mo- 
~: ROpolies, qn invention must have been. new to the public 
sist Ce Gipe he patent was granted, 
+ See proviao. in the sixth costion of the statute of mo- 
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nopolies, which saves the prerogative of the Crown to grant 
patents for inventions, declares that the previous provis- 
ions of the act (avoiding all monopolies whatsoever) shall 
not extend to lettérs-patent and grants of privilege there- 
after to be made of the sole working or making “of any 
manner of new manafacture within this realm,” ‘aad 
“which others, at the time of making such lettere-patent and 
grants, shall not use;” and every English ' patent recites 
the material allegations in the patentee’s petition for the 
patent; one of which is that the invention is new; or that 
it has not been used in that country; and therefore the 
novelty of the invention is thus made an essential part of 
the consideration for the grant made by the patent. 
Phir A cseaarlge os or ersarrmmante oon 
for avoiding it in case the invention is not new as to the 
public“use and exercise of it at the date of the patent. 

The novelty of ‘an art or invention is therefore: re- 
‘quired, both by the common law and the Statute of Monop- 
olies, in order to make it the legal subject of a patent 
privilege; and that want of novelty in an.‘ invention 
' gtanted by a patent aleo renders the grant void; not caly 
fr want of conaderation, but ala Uy Sree of the ond 
tion upon which it is made. 

An examination of the United States statute shows 
clearly that the protection afforded to the user of an in- 
vention by the commen law and the Statute of Modopolies 
does not now obtain in this country. It is true thet seo- 
tions 6 and 7 of the Patent Act of 1836: authorised the 
Commissioner of Patents to grant a patent only when ‘the 
alleged invention had not ‘been-in public aee or cai sale 
with the applicant’s consent or allowance pricr'to the ap- 


plication, but section 7 of the act of 1839 provided that 
no patent shall be held to be invalid by reason of the par- 
chase; sale, or use of the thing covered thereby, prior to 
the application for a patent, except on proof of the aban- 
doament of such invention to the public, or on proof that 
suclt purchase, sale, or use had bcen for more than two yeare 
prior to such application for a patent. The phrase “ for 
more than two years ” has been hekd to mean “ earlier than 
two years; ” under the two statutes, therefore, an invention 
" titight have been in public use with the coiteent of the in- 
ventor for any period less ‘than two years before the filing 
of the application without vitiating the patent. 

Section 24 of the Consolidated’ Patent Act of 1870, 
which was afterwards re-enacted ‘without change as seétion 
4886 of the' Revised Statutes, outitted the’ conbsexit quali- 
Schtion, andtherefore, iince July 8th;'1870, aa hiventioa 
may have been in use'or on sale for-any period less 
than two years, it-any or all of the'States ind Territories 
of thé United States, prior ‘to the filing of an application 
for'letters patent, either-with or without the consent of an 
inventor, withoetdeptiving hint of ‘the right of securing 
a patent. This cesfainly brings a- United Beatex: 
Within thé definition-of Lord ‘Coke above’ quoted, for ‘by 
it -petetns- are deprived of a right which ‘they have had 
dud: may have exercised for two ‘years’ ‘pilot’ to the grant 
oF a patent, and thus are certainly “restrained of a freedom 
ot' liberty that they hed Lefore, or hindeted iii their law- 
fal trfide. 

: ne SRT OL I 
the English and American .system referred to by Mr. 


— 


° = 


Justice Shepley affect the right of the Government to cancel 
a patent. The learned judge says: “ In this country they 
are issued neither ju fact or by implication by any special 
grace or favor, and in no sense ‘es mere motu,’ but as a 
matter of right, under the provisions of the statute, to the 


See Ee ARES oe ee ee 


Now, the fact seems to be that the English courte take 
about the same view of the relations between the exece- 
tive and the patentee, under the British patent system, as 
those which seem to be entertained by Judge Shepley ia 
patents, 


regard to United | 

As was said by the Supreme Court in Shaw v. Oseper 
(7 Peters, 318), “im England the right emanates from the 
royal prerogative; in this country it is founded exclusively 
on statutory provisions; but the policy in both countries 
is the same in granting the right and fixing limit.” 

Says a learned English writer on the lew of patents, 
“the conditions required of the patentee are thet he zeally 
possesses a secret and honestly communicates it.. The 
grant, ev mero motu in form, is ex debilo justitio in fact.” 
(Coryton on Patents, 41.) 

“ There is little doubt,” says Mr. Hindmarch, « that 
&@ patent without a, recital of the . ie abso- 
lutely void for want of consideration.” . (Hindmarch, 151.) 

In Cartoright v. Hamer (14 Ves., 131) Lord Eildon 
said. that patents were to be construed as: bargains: be- 
tween inventors and the public, to be judged of om the 
principle of keeping. good faith by making a fair dis- 
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closure of the invention, and to be construed as other 
bargains. Mr. Hindmarch says, (page 250): 


obtains ‘the -patent pays for 


° 


bear teate by the. President of the United States, 

It is true that our statute requires an examination to 
be made before the patent issues, bot it is difficult to 
rar cee aie aes 


eneidesalars ry dented en 
fined to-three. points:-(1) As.to whether the spplication 
papers are in proper form ; (2). as to whether: the inven- 
tion described and claimed in the application fe shown 
or described .in any prior patent or printed publication, 
and (3) whether the invention is useful. And even this 
examination is necessarily defective, owing to the fact thet 
veany foreign patents end publications are inaccessible to 
made. | 
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Many causes which would render the patent invalid 
can not be inquired into by the examining officer. For 
instance, he can not know that an alleged inventor had 
actually abandoned his invention before making applica- 
tion therefor, for this is a question depending upon facts 
_ which he has no power to investigate. He can not know 
that an applicant is surreptitiously or unjustly attempting 
to obiain a patent for that which was in fact the invention 
. Of another, who was using reasonable diligence in adapt- 
' ing and perfecting the same, for the fact would naturally 
be concealed. He can not know that the invention was 
novel at the time of the alleged invention, because, a)- 
though it may not have been described in a prior patent or 
printed. publication, it may have been used without his 
knowledge. He-can not know whether or not the inven- 
tion was in public use or on sale for more than two years 
prior to the application, for this fact may be concealed by 
the applicant, or-may have been unknown to him. He 
can not know that the invention was made by another, 
jointly, with a sole applicant, or that it was made by one 
only of two joint applicants, for he may have been de- 
ceived on this point by the applicant or applicants. 

The learned judge, continuing, says : 
| inhi tn chang of narrate se 

oP ythercas som gg te. 


and from their 

pty dtd may opal Com 

Seren omtoney 
| the. Ceesenianonee,. gf Coun sing 

rin bano; ; 

if a tent be refed 

the applicant may have a remedy by a bill in equity. 
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What has been, said in regard to the necessarily defect- 
ive examination of a primary examiner of. course applies . 
to the appellate tribunals, as they are entirely exparte, — 

It is to be noted, also, thet the public are.not xepre- 
sented in these.appeals, as no-appeal lies from. a: decision 


action of the officers of the Patent Office is that which ia 
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patent issued by fraud or mistake could always be can- 
caled by the Government. 

The character of the proceedings in the Patent Office 
upon which patents are granted may he well illustrated 
by the case of United States v. Gunning (22 Fed. Rep., 
653). - In this case it is eaid that “ the fraud is alleged to 
consist in setting up in the application that Gunning was 
, &n original and first inventor, when he was not, and knew 
- he was not, and that the invention had not been in public 
use or on sale for two years prior to the application, when 
_ it had been, and he knew it had been.” | 

In this case the examining officer at the Patent Office 
was of course compelled to rely upon the sworn state- 
ments of the applicant. He could not know except by 


accident that the invention had been in public use, and _ - 


there was no possible way, except by accident, that he 
could have discovered that the invention had been com- 
municated to Gunning by another, instead of having been 
invented by him. The proceeding was wholly ex 
and Gunning’s application was required by the rules of the 
Patent Office to be kept secret from the public. In the 
absence of 2 contesting claimant the applicant necessarily 
had everything his own way. Surely Mr. Justice Shep- 
Jey could not. have. had such a case in his mind when he 
termed such proceedings judicial or quasi-judicial. 

The impossilflity of making an examination as to the 
novelty of an alleged invention, except in cases where the 
invention happens to have been anticipated by prior pat- 
ents or accessible printed publications, must be obvious, 
for'it is apparent that the examining officer, tied to his 
desk by official duties, can know little or nothing of the 
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use or on sale, as will appear from the following extract 
from his report to Congress for the year 1881, advising 


the amendment of the law : 


i 


ial 


Hie 
He 
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a aad 


attention of the Commissioner is by ex parte affida- 


pear cma i mona tn nssnmrasina a 
can not be compelled to appear for crose-examination 
by any process of law, this kind of evidence is of a 
object, they do, to ha i heise oe Fae 
ject, as to havi r rights 

sch quasiouhle erideoes I therefore recom- 


mend a provision of law for taking testimony in cases 
sds provono blic use is raised gimilar to 


ee aiready or taking testimony in inter- 
pm i aaa Ing y 

Congress, it seems, has never acted on the advice of the 
Commissioner ; but even had it done so, it would not have 
helped the matter much, for before the institution of a 
jadicial investigation of the characler recommended it 
would have:been necessary for the Commissioner to have 
had some knowledge of the facts to be proved, and this 
knowledge he could not acquire except by accident. 
.. As a matter of fact, our patent system of examination 
as to whether an invention has been in public use or on 
gale is more.a system of mere registration than that 
which obtains in England. 

-The application, under rules of the Patent Office, is 
kept secret from the day it js filed at the Patent Office to 
the day that a patent is issued thereon, and the public has 
no way of ascertaining that their rights have been inter- 
fered with until the patent issues. Indeed, if the object 
of the American patent system was to prevent the question 
of prior public use from being inquired into, it could not 
accomplish it'in any way more effectively than by the 
laws as they have been enforced since the passage of the 
act of 1836, referred to by Justice Shepley. 
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In England, any one may file a protest at the chambers 
of the attorney and the solicitor-general against a patent 
being granted for an invention, for, as it is said by Mr. 
Hindmarch in his work on patents, published in 1846 : 

All are interested in such a which 
is really made on bebalf of the pablic, and, therefore, 
any one of the public is at liberty, An ngeimys = na 


opposition, to go before the attorney or 
oneal to show that the peor eg 


patent, or that the grant can not be legally made. 
ee ee 
the applicant for a patent must obtain an appointment for 
a hearing and a summons to be served upon the party op- 
posing the patent to attend on the day appointed. If the 
opposing party attends at the time ultimately appointed 
for the bearing, the applicant f first heard in support of 
his petition for a patent, and then his opponent is heard 
to state his objections to the grant of the patent. One of 
the grounds upon which the application for a patent may 
be opposed is that the invention is already publicly known 
im England. After hearing the parties, the attorney or 
solicitor-general determines whether the Queen ought to 
be advised to grant the prayer of the petitioner. (Hind- 
march on Patents, 515.) 

_ Justice Shepley argues that the decisions of the Federal 
courts sustaining proceedings in equity to vacate letters 
patent lands obtained by fraud furnish no preo- 
edent in case of letters patent for inventions. He eays:* 

The United States as an owner of lands has ¢ 


rights and is entitled to equal remedies with an 
dividual owner. “Tn prastieg lands the United tial 


, 


Bee answers may be submitted to this statement. 

- Firat. It may be stated, as was said by Justice Wallace 
-* The United States v. Gunning, “the same reasoning 
would preclude a State from proceeding to annul the 
charter of a corporation created by its legislation and ob- 
tained by frand ; yet it is a familiar principle that grants 
of corporate franchises obtained through fraud practiced 


them aside by judicial rescission.” 

Becond. The Government always has heen, and ever 
will be, the owner ‘and user of patented articles. The 
guns of its aftillery, the small arms of its infantry, the 
of ite cavalry, the instruments of its engineers, 
the machinery of its war vessels, armories, and navy-yards, 
the lamps of its light-bouses, and the innumerable other 


ye genius, and have been, or are now, covered 
ty lias paioos. Now, should the Government grant a 
patent for apy such articles, which have been for over two 
years in pablic:nee or on sale prior to the Sling of the ap- 
plication, upon | the alee cath of an applicant who knew 
Of bhi public use, it would exclade iteelf frou frou the right 
ta, pd ell that wah it had before the right 


upon the legislature are void where the State elects to set 


= 


- 
to make, use, and sell, and would deprive itself of the right 


; . to use its own property. The language of Justice Shepley, 
— that “in issuing iettene potent ‘fir inventions aelitng te 
granted which belonged before to the United States, 
: would certainly not apply to cases of this kind. __ 
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by the misrepre- 


pereon petitioning for a grant of lands 


as to amount to an im- 


of an inventor as to the 
in the former case, from 


‘80 gross 
whereas, 


of his invention and where 
latter case the facts as to 
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by the misrepresentations 


for in the 
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The Supreme Court has held that the case of the 
Government is stronger in repealing a patent for invén- 
tion than in repealing a patent for land. Thus, in Rub- 
ber Co. v. Goodyear (9 Wall., 718), Mr. Justice Swayne 


. gays in reviewing the case of Jackson v. Lawton: 


Se ee ae st ee Se ee 
—s point here under consideration, there is no 
istinction between such a patent and one for an in- 
vention or discovery ; if there be, the case is stronger 
as to the latter. | 

Justice Shepley speaks of the case of Mowry v. Whit- 
ney being one of two interfering patents, but there is noth- 
ing in the report of the case which conveys this idea; on 
the contrary, it appears that Mowry’s patent was granted 
nearly fourteen years after that of Whitney, and presama- 
bly did not interfere with the latter patent, although it 
may have infringed it. | 

He also says that “the court did not decide, and in 
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that case was not called upon to decide, what protection 
to the general public by the Government and its officers 
had been provided by law.” Mr. Justice Miller, who 
delivered the opinion of the court in Mowry v. Whitney 
has recently had an occasion to express his views as to 
what doctrine was established by that case: 


For decisions which establish this doctrine, ifthere 
‘ could be any doubt about it, I refer to the 
cases: United States v. Stone , (2 Wall., apy we 
v. Throckmorton (98 U. S., 70); wpe hor hn hitney 
O¢ els 33, hich isa ‘cane of'a patent for inven- 
hole subject was fully discussed. 
Make’. Horwood (113 Uns. S., 354). 


It is said by Justice Shepley in speaking of the act of 


igi? nai nag to patents : 


Fw ene ae 
ofthe apa ad an examination 
, nality are not included in 


the lit of dofesoes an wd by the sixth section. 


Is is respectfully urged that the learned judge erred in 
this statement. The act of 1790, which is said to have been 


inspired by Thomas Jefferson, provided that “ it shall be 
and-niny be lawful to and for the said Secretary of State, 
 Seoretat ite Digest, oad the Aten 


muse letters patent to be. made ont in. the name of: the 
| lesan. cin b ite lobar ee 
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ciently useful and important. This is not only the ob- 
vious construction of the act, but “ it is a matter of tradi- 
tion, handed down to us from generation to : 
by those who love to speak of Mr. Jefferson and his 
virtues and eccentricities, that when an application for a 
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ents for want of novelty in invention or insufficiency 
yer i hich authority be- 
remarked, exereied with great rigor. 


PRE SEARS A 
18, 1813, elicited by inquiries about the celebrated patent 
of Clem Evans, then in litigation, which will be found 
in the Journal of the Franklin Institute for the year 1836, 
gives an account of the method of procedure before this 
board. of examiners, of which he was a member, from 
which it will appear that a thorough examination was 
made.as to the novelty and utility of the invention. 

‘There was no provision for an appeal from the decis- 
ion of this tribunel by the act of 1790, and the strictness 
with which it exercieed its powers was the cause of se- 
rious complaint. Inventors contended that these officers 
exercised. arbitrary powers, and that they were, by eda- 
cation and interest, hostile to the classes who sought the 


shall be prima facie evidence that the said patentee or 
patentees was or were the the first and true inventor or 
imventots, discoverer or discoverers, of the thing so speci- 
Sed, and that the same is truly specified.” (Corning v. 
Darden, 15 How., 270.) 
Mr. Justice Shepley proceeds to say : 

‘These acts of 1790 and thet ween a Br 
visions ™ 


ot Th se ae 
ie» oer, OS va 
’ 


46 
stitute an examining system for proceedings in the nature 
of scire facias, appears from the fact that under the Patent 
Act of 1790, both of these methods of procedure were pro- 
vided for.- Bat the question may be asked, why was the 
provision for a proceeding in the nature of a scire factas 
repealed? The answer is that the only effect of the 
changes in legislation by the act of 1836 was ta deprive 
the courts of the power to vacate patents in private suits. 
The practice sought to be established under the former 
’ statute had been found inconvenient. A difference of 
existed from the first as to the construction of this 
' statute; and all the reported cases are given up to a con- 
sideration of what should be the practice under it. In the 
first reported case, which was decided in Massachusetts in 
1816 by Mr, Justice Story, it was held that proceedings in 
the district court upon the rule nisi was not conclusive, 
and the process to be awarded upon making the rule ab- 
solute was not’ final (Slearne v. Barret, 1 Mason, 164). 
On the contrary, in ‘New York, in 1822, it was ‘held by 
Mr. Justice Van Ness that the judicial authority intended 
to be given was vested exclusively in the district judge ; 
‘ that the proceeding under it was intended to be eammary ; 
that neither s evire facias, nor process-in the nature of s 
scire facias, ' to the forms of the common. law, 
were anticipated by Congress, and that the making of the 
‘ule absolute worked a repeal of the patent... It was, there- 
fore, thought best to repeal it and regulate euch suits back 
{o'the immediate control of the Governnient. 
Second. As we have seen, the system of examination 
provided for by the act of 1836 offered no remedy for 
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“ frand upon the Government in obtaining the patent,” 
of which Mr. Justice Shepley speaks. a 
Third. The defences in patent suits remained 
the same under the act of 1836 as they had been under 
former statutes. In this respect, the act was a mere eodi- 
fication. If the right of the Government to 
existed prior to the legislation of 1836, it is difficult to ste 
how it could be affected by the repeal of the prior legicle- 
tion. 
Having reference to Mr. Justice Shepley’s remarks 
about the case of Atforney-General v. Vernon, it is to be 
noted that it has been frequently cited by the courts and 
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patent obtained by fraud, but only that this bill does 
in my opinion, make such a case as requires or 

the United States to allow the use of its 
name to fight out a contest between the individuals. 


The reason which actuated the learned justice in sus- 
taining the demurrer in this case seems to have been that 
it appeared on the face of the bill that the suit was in the 
interest of private parties ; that the counsel were in the em- 
ploy of private parties; that a bond had been given to 
idemnify the United States against all costs and expenses ; 
-. that the name of theGovernment was only colorably used, 
a and that the statute authorizes the bringing of a suit be- 
¥ tween interfering patentees, which should have been the 
g remedy pursued, as it appeared from the bill that two pat- 
f remarks were evidently intended to apply to a suit in the 
interest of private parties only. Thus he says, “the prac- 
tice here inaugurated will, if followed, transfer nearly all 
litigation on patents, except mere questions of fact, as for 
Silla 40 0bs Ghee hs hezornty Sleneaed” And 
agsin: “The fact that Congress did not authorise bring- 
ing a bill of thie character is a strong argament in favor of 
the view that it was not intended that bills of this char- 
acter should be brought.” Evidently meaning that, as 
Congress had suthorised suits for infringement and “ the 
of a bill between interfering patentecs,” it was 
‘not intended thet'a bill of the character of the one be- 
fore him, which was really conducted by and in the in- 
‘went of private parties and between parties claiming un- 
der interfering patents, should be brought in any other 
way. 
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_ There is, however, dicta in the case which it is proposed 
to consider. . 

The learned judge says: 
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sary that one specimen of the thing invented should have 
been publicly used (Coneolidated Fruit Jar Co. v. Wright, 
94 Fed. Rep., 507), and it is only necessary to prove thet 
one person knew of the use. (Egivrt v. Lipman, 104 U. 
§453-——-4 
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8., 336.) In the latter case Mr. Justice Woods, deliver- 
ing the 
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It is to be noted, aleo, for reasons given by the Sapreme 
Court in the last-cited case, that: thousands of persons may 
have seen and weed an article containing an impostant in- 
vention without. being able to testify that it.was in public 
use, either bernuse it was hidden from view, or besaues its 
precise operation was not understood. . It is evident, there- 
fore, that testimony of this character is not ‘only hard to 
obtain, but is liable to be lost, owing to the death, sheence, 


or want of recollection. of the witnesses, Now, if, in the | 
- language of Judge Bledgeit, “it io an imposition an the 


Patent Office to falecly make an affidavit that a device for 
bas aot been knows or used prior 


In the instance above stated of the loss of testimony, 
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the public after the loss of the evidence concerning the iis 


facts upon which the patent right depended. 
It is also to be observed that defenses which may be 


another defendant (Tilghman v. 
Attention 


of the United States 


by 


it 
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In Foster v. Lindeay (2 Ban. and Ard., 175) the court 
 enid : 

The case of Mowry v. Whitney no further 
than to hold that if a patent is to be annulled ab 
initio the proceeding must be at the direct instance 
of the Government. 


In The United Slates v. Colgate (21 Fed. Rep., 318) 
the court held that the United States can not be heard to 
esk an injunction restraining the prosecution of suits for 
infringement of a patent for the repeal of which they 
have begun an action, because the right of the Govern- 
ment in the latter action is on the same ground as to 
sop ppt Se: end 

In Gear v. Grosvenor (1 Holmes, 215) the court gay : 


It is well settled that a Se Se sere 
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from, and by falee and 


fraudulent representations to, the Commissioner of Pat- 
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that is a matter 


If there was fraud 
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hel iy Mit pony nese 


this case is closed upon us 
The rule which we have 


int in 
ioe be” 


In Railroad nee a v. Dubois (12 Wall., 47) Mr. 
Justice Strong said : 
The defendants, when sued for eng reap were 
not at liberty to set up as a defense that the patent 
hed been frandulently obtained. 


In Seymour v. Osbourne (11 Wall., 516) it was held 
that neither re-issued nor extended patents can be abro- 
gated, by an infringer in a suit against him for infringe- 
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sidered in some direct suit to i 
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Mr. Justice Miller, delivering the opinion of the court, 


the patent was void. 
said : 
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- The argument that a patent can not be canceled in the 
absence of a statute authorizing its cancellation is fully 
answered by the opinion of Chief-Justice Marshall in 
Grant v. Raymond (6 Pet., 218). One of the questions 
involved in this case was whether the Secretary of State 
had power to cancel a patent when the statute was en- 
tirely silent upon the subject. Mr. Webster denied the 
power of the Secretary.and advanced the same argument 
as that contained in thé opinion of Mr. Justice Colt. He 
argued that “ the whole system of patents rests on statute 

” and that “the court can not add a section to the 
act.” Chief-—Justice Marshall held that the Secretary of 
- State, in the absence of a statute authorizing him to do so, 
had the right not only to cancel a patent, but to re-issue a 
This action was brought by Grant and Townsend 
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plied with he can exercise no judgment on the ques- 
_tion whether the patent shall be issued. It is equall 
true that the act of Congress contains no word Thich 
expressly authorizes the Secretary to issue a corrected 
patent if the original, from some mistake or inad- 
vertence in the patentee, should be found incompe- 
tent to secure the reward which the law intended to 
confer on him for his invention. The force of this 
ann. and of the argument founded on it, is felt. 
If the new patent can be.sustained, it muat be on the 
general spirit and object of the law, not in its letter. 


x * * * ad 


If the mistake should be committed in the Depart- 
ment of State, no one weuld say that it ought not to 
be corrected. All would admit that a new patent, 
correcting the error, and which would secure to the 
patentee the benefits which the law intended to secure, 
ought to be issued. And yet the act does not in terms 
authorize a new patent, even in this case. Its emana- 
tion is not founded on the words of the law, but is 
indispensably necessary to the faithful execution of 
the solemn promise made by the United States. Why 
should not the same step be taken, for the same 

, if the mistake hag been innocently committed 
y the inventor himself? 
CHARLES S. WHITMAN, 
Special Assistant United States Attorney. 
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Bill filed January 18, 1887 ; demurred to in whole and in each part 
es unesthorised and ensccessary; diemised ca demurter, 

It is an attempt to cancel the most solema deed known tothelew, . . 
by the use of a power which Congress bas att gested ia 
terms, aad in terms hes refesed to confer. Hf exshaass  — 

can be supported, it requives the highest equity and tho 

; strongest necessity. The essential fhets mast be cently ~~ 
stated and susceptible of the mest conclusive preef. AGantie 
Delaine Co. v. James, 94 U. S. 207; The Mansel Land 
Grant, 121 U. S. 385, 380; Colevrado C.al & ren Oo. v. 
United States, 128 U. &. 907... ... 2.5... cccccvce csces 


Wature Gf the case. | 

Defects of form or of procedure, sanctioned by its own efficere at tha: ss 
time, cannot enable the United States to cancel its own deed. ee 
Grent v. Raymend, 2 Pet. 218; Kansas City BR. B. vv. 

Att'y Gen'l, 118 U. &. 683. Se ee 

support such a bill except the lack of priority or utility 

which would be fatal in an infringement oult...........-.--0 | 

: This proceeding ennct therefore be needed to admit defences uct, | 
open in ordinary litigation, and the bill does not averany .. 

Ne charges of freud. No averments of forgery or personel dis. . 
honesty; the charges made eleewheré are disavowed oe 
BER on cc tcccccovesesscbuteskbonss <svesan deat a 
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before it ees ococcnsecedevcccperaccesscesrecemsuheeeny 


Lege! scope of the bill and asture of the power which & level: 


penned ti ye 


every patent, upon the grounds open in inft 
oven tn the cleanse of ofl Radin elvenninahy te 
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th a power as is alleged would transfer to the attorney-goneral’s 
 @fice substantially all litigation about the validity of patents. 
‘That Congress has not organized that office so that this work 
eam be done, proves that Congress did not inféad that the 
power should exist.. Butterworth v. Hoe, 112 U. 8. 50..... 


ty will not use en admitted power unless the general natare and 
Of the power, and the particular cironmetances of the 
"Gate commend themecives to the court according to the estab- 


neat hte «wane ender ony of tn reneguizd hands of 
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The bill shows that such is the fact, and the court knows it jadl- 


GADD «vii veccwcewcusceccsbbelcwedcucescuctec ebeeb eee 
Equities ageinet the precees. The patent has heen sustained 
throughout an uncxampled Mtigaticon. The bill chows this, 
and the court keows &. No bil can stand which asks a 
retrial of the merite unless it shows by clear averment why 
equity should discredit the former decisions. This hill esa- 
taine no suggestions of that mature. ...........ccce 5 cee 
What the court here knows. Judicial nefiee. The reles and pras- 
tice of this court thereon. Authorities... ....cccccscccccs 
The former decisions esteblich that the Bell invention fe snot 
described in the Rele and other publications named is this 


If the attorney-general had any important proofs, he should have 
offered them before, as was done in 126 U.8., or state why he 


The question of power. 

There is no question as to the extent of the sovereign power of 

the United States; the inquiry is whether the sovereign has 

the power required. There must be both a pleiatiff com- 

petent to ask and a court able to grant. Osborn v. Bank of 

U. &., 9 Wheat. 788, 819. .... 0200 sees cccccccciccncese 

Teo Gagheh Petens Sete ee ee 2 

the king to create patent rights, and by a prerogative to recall 

them, either, because of frand, or because, in the absence of 

fraud, the patent is void in law for any reason. The Es 

law and practice about scire-facias in detail. The proceeding 

was not jadicial bat perely prerogative in nature and is form. 

It was never exercised by bill in equity, but caly by the pre : 

rogative courte. Authorities... 2.2... cccccsceccseseces 3 
defects of small merit. teckarts oes 

to a emall extent in 1790, repealed it entirely in 


ches tn shar Sateen ex appeal. ....-sSayngeae 
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experience and repeatedly revised in the light of o 
sheced and here. Ts did wot adopt the Ragiteh ajettt 
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“ qhich tt vested. It vested all power in Congress, to be ex- 
__ “eeleed. by lagielation. Congress considered all the Eaglish 
-. femedies. Its enactment of some in fall, and of others to a 
- “Simlted extent, is a binding selection of those and rejection of 
MnO thi canenbnenpbe600s svocecesctocouces 
ee queers to the claim of power are decisive: 
ie Constitution vested all power about patents in Cungress.... 
. ie cirenit courts have no power except what Congress has given. 
ae “> "The Judiciary Act confers none here. It authorizes relief on 
- the bests of property rights in the plaintiff, and does not per- 
s - mlb sovereign or governing sults, except when specifically 
eral power of Congress to legislate about the other 


[and the history of legislation show no necessity which 


| eens ome om by implica- 
ay fave of I ‘Which does not parport to give 
v, Watertown, 19 Wall. 107; Heine v. Lene 
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thet which is so absolutely essential to eocmninatan: 
system established by statate, an a whole, thet the qquiem 
cannot exist at all without it, aed therefore the court mast. 
presume that Congress in fact intended it. Imperfections Ba 
legislative system or the lack of machinery for come part © 
has mo such effect, because a court cannct add conveniences - 
or supply the casus emisous. Arcthortttes . ... 2... 0seec ends 


Ne Prerogative ner governing powere can be exercleed by the Ole: 
cult Courts unless pecially given. Tho guserd grat of. © 
equity powers ia the Sudiclary Act dece net confer them. 

The cancellation of s patent ie e severeiga sot. Sach was its recog- 
nized character in Eagiand. The purpose of this eult ts nos 
to transfer property from the defendant to the plaintif®, tutto 
control the relations between the defendant and offier subjetie 
of the plaintiff and to govern them. ‘The natare of the eult - 
im thie reapect depends wpon ite objects and not upon the iv 

Bills to repeal land patents are simple suits between land Owners to Coe 
try which in equity owns the land. This court has deckied’ 2 
that they can be maintained on that ground, and cammothe . =} 
maintained on the basis of the English power “to repeal a = 
patent.” Author thes... 222. cvercccccccccccccsccesesesooe | es 

This court hes always decided that the general grant of equity powers. : 
authorises preperty sulle, and does not authorize soversign, _ 
prerogative or governing suits ; and such hes been thedecision 
of other courts for two geserations. The authorities: U. 8. 
pei. R. R., 98 U. 8. 569; People v. Ingerecll, 56K, Y.. 

; Attorney-General v. Utica Ins. Oo., 3 Johns. Ch. $71; 
Westen hentia 55, 78; Fountain v. Revanel, 17 

How. 869; Wisconsin v. Pelican Ine. Oo. 197 U. 8.9653 
Penn. v. Wheeling Bridge, 18 How. 518....0...cccccsecces . “«€ 
Sandry inctances of the rule. The ipgets poren, caninnin sar Ot ; 
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ments about it, ite legislation is a definition of those powers ; 
“od pdaemamatetenaa tan what is not within it is 
) reseon fe thet the Constitution makes it the deliberative and 
-< @hoosing body. The executive and the judiciary administer 
the Jaws a0 they are; Congress chooses what they shall be. 
- This power ie therefore forbidden because Congress, creating 
‘an daborate system of rights and remedies, has not given it, 


is cb ae exprecely forbidden by the course of legislation 
‘a developed patent system with various kinds of 
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THE UNITED STATES, Comriamant amp APPsizant, 
v8. 
THE AMERICAN BELL TELEPHONE COMPANY. 


BRIEP FOR THR AMBRICAN BELL TRLRPHONE COMPANY. 
History of the caee. This is a bill in equity filed Ja 
1887. It avers the grant of the two Bell telephone pat 
174,476, March 7, 1876, and No. 186,787, pa 
It annexes copies of the two patents with their specifies! 
sapin of ho Baek RENE It avers that ‘ie 


April 25, 1887, filed its demurrers. The demurrers ve 
June 18 and 14, 1887, before Cour, Cirowst Judge, and. h pr 
trict Judge, and sustained by an opinion filed September 
record, p. 82; 89 Fed. Rep. 591. The plaintiff did not *% 
to amend, ite bill was dismissed, and it appealed October. 1, 16 

On April 9, 1888, this court sdvanced the cass, to be, _ 
October 9, 1888. . 

The neture of the case. The bill shows that. le.) 
granted in due form of law, eleven years old, held hy pa 
value without notice, who have built up a great i 
os ind a ted yr 


act a6 . 


Bis Lill stains tht itn Wrong , 
ier, on ‘behalf of those infringed -” har rea 


e 
ek ee. C ‘ 


‘fe is (2) for want of power ; (5) for want of equity. 
ious are expressed in demarrers to the whole bill and 
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court to create the power out of a suggested necessity. 0: ait 
failure of general justice, if such necessity can be found, ante 
court hes the power to create, and then to determine. enter 
ties are such that it is called upon, uader the < s 
case, to displace and control all the statutory and < 


by this new proceeding. 
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The court said (record, p. 87): ne ml 
* would seem to be ne necessity for invoking the power assumed by thls Em 
the course of legislation not only fails to show an intention on the yard of 
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might possibly arise in 
government seems to be 
ete. 


te Phe Mamesll Land-Grant cass, 21 U. 8. 35, 880, the Court quoted this 

‘authorities, and said that these rules applied with increased force 
(a iegr tem tetaen neame 

jo Weliberate action of the tribunals to which the law commits the deter- 

bof all preliminary questions and the control of the processes by 

is evidence of title is issued to the grantee, demands that, to annul 

mh tasked for, must be clearly established by evidence entirely satisfac- 

ie the Court, and that the cace itself must be entirely within the clase of 

6 fer wtich cock on intrement say be evelded. - « « We take the 

nai Mt Gettiinn to be, that when in @ court of equity it is proposed to set 

to dannl, or to correct s written instrument for fraud or mistake in the 

of the instrument iteclf, the testimony on which this is done must 

(masa samaanneng and that it cannot be done upon a bare 

jeetiecance of evidence which leaves the issue in doubt. If the proposi- 

;ae thus laid down in the cases cited, is sound in regard to the ordinary 

pets of private individuals, how much more should it be observed where 

~ ¢ 46 to annul the grants, the patents, and other solemn evidences 

itn ae cate Seo toe geen peemenaes 


‘steps required by the law had been observed before 

¢ importance and necessity of the stability of titles 

a these ‘official iastruments, demand that the effort to set them 

jl them, or to correct mistakes in them should only be successful 

pgetions-én which thic te attempted ore cleerty ctated and fully 
— Mf, It is mot to be admitted that the titles by which so 
omy fm this coustry and so many rights are held, purporting to 
fe te oat thie eutloritative action of the officers of the government, and, 


‘* Ge?) ie (ae 
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aie ot Son ‘Untied States, 198 U, 8. 907, quoted the 
. 3. 
be title of the defendants rests upon the strongest 


Defects of form in the potent or of précedure la procuring Timp 
out of the cace, for they connet relee such a necaselly or. ens pie 
se will cupport thie bil. es 


Geer aking th ng gee power te 
missioner (Butterworth v. Hoe, 112 U. 8. 0). sat 


compliance in the patent, conclude inquiry as to q 
cedure. But if they do not as between the grantesand third ga 
"it is certain that the grantor (in the absence of a dishonest Gouiggi 
which is not here alleged) cannot auk equity to aid it to's 
errors of of its own agent, to defeat a grant which on th 


it was bound to make. Nor ha th pbc ny eran 
inventor gets the patent. 

- Im Butterworth v. Hoe, 112 U. &. 60, a8 well as elsewhere, the. Dousti 
ane n pee 56 Ren Ceeenne Se ON ee 
of the statutes are the following: eam 

R. 8. 481. “The Commissioner of Patents, under the direction of fine 
retary of the Interior, shall superintend or perform all duties r 
_ granting and issuing of patents directed by law; and he shall hat 
all books, records, papers, modele, machines and other things 
Patent Office.” 

RB. 8. 488. ‘The Commissioner of Patents, subject to the t 
Secretary of the Interior, may from time to time establish reg 
consistent with law, for the conduct of proceedings in the Patent Ot 

RB. 8. 4801. “In all cases which admit of representation by i 
applicant, if required by the Commissioner, shall furnich a 
size to exhibit advantageously the several parts of his tavention or a 

R. 8. 4808. “ On the filing of any such application, and the — | 
fees required by law, the Commissioner of Patents shall cance an exami 
to be made of the alleged new invention or discovery; aad if on entire 
nation it shall appear that the claimaat fe justly entitled to a patent am 
law, and that'the same is a weefal and important, the Comm 
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uit y, thie patent iteclf states, in the established form, over the signa- 
pet the Secretary and the Commissioner, that the applicant “ hee complied 
i, | Wartens requirements of lew in such case made and provided,” and 
a Ges examination made,” the said claimant is adjudged tobe “justly cn- 
fp 6 patent under the tow.” Record, p. 23. 

| ee  nneroas Woaneieine 
pecially against the grantor. 

v. Raymond, 6 Pet. 218. This court (per MARsHALL, C. J.) declared 
the ated ae ot sp he at sown ice, or an innocent 
re if the inventor in the proceedings, to defeat the grant, could not be 
_" Tho ettengt weed bo Gerepatable in on lndivideal, end 2 court 
yaar cel 

g Oty RB. B. v. Attorney-General, 118 U. 8. 683, was bill to cancel « 
Gebent. The aitorney-general cot up varicus informalities in procuring 
mt this court replied that that only stated a case which called for their cor- 
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“4 » and that the United States could not set aside its deeds on account of 


Ho: defects of procedure can, therefore, avail here. Indeed the bill 
this, for there are only two cases in which it alleges the 
jer to exist (p. 10, infra)— when the patentee is not the first in- 
fer, ond when the inveation is not both new and useful 
: is the meritorious first inventor, “justly entitled 
r” (B. 8. 4893), there is no equity to support this bill ; 
t, then the patent is void in an infringement suit. Makan 
grweod, 118 U. 8. 854, 358; Gardner v. Hers, 118 U. 8. 191. 
me pws, therefore, that everything of such merit as will defeat 
- atin 2 bill to-cancel will defest it in an infringement suit. 
be. power itself, nor this. use of it, are pecessary to admit, 
sy admit, any defence not open in the infringement suits 
| | . The bill does not suggest any such 
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NO CHARGES OF ACTUAL FRAUD. 


asserted for himeelf, It is aleo said that the formal aq 
made by Mr. Bell on February 29, by = formal then: 
formally allowed and always in the files, wae improper. 
In fact, if Mr. Bell is the frst inventor, and if his 9 
sufficient, every substantive charge in the bill is wed. s; 
On s former occasion it was argued that important pa . 
files of this patent were the resalt of frand and Me 
tion of the sort is made by this bill. Os he ony 
terme (div. II, p. 2) that the application was made and sworn 4 
uary 20, 1876, and filed February 14, 1876, “and that the es 
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Polk’s Lessee v. Wendell, 9 Cranch. 99. The question of the 98 
lidity of a land patent by the State of North Carolina arose betwas 
two persone, both of whom were patentees of the same-land, a 
under the law of that State, had a general right to contest-the vali 
of the patents. This court (per Maasmaut, C. J.) said: 


“ That every prerequisite has been performed is an inference property 4 
bie, and which every man hes a right to draw from the existence of the g 
iteclf. Is would, therefore, be extremely unwarrantable for any court to-.a9 
a grant for any irregularities in the conduct of those who are wy 
government to supervise the progressive course of a title frou its 
ment to its confirmation in a patent.” 


In United States v. Arredondo, 6 Pet. 714, 7129, the 
arose between Arredondo and the United States. The court ¢ 


the foregoing as applicable to such 2 case, and said : 


‘* The only question which can arise between one individual 
under the acts done and the pubile or any person denying its validly ap 
in the officer and fraud in the party. All other questions are set a1 
decision made or the act done by the tribunal or officer, — whether exety 
legialative, judicial or special, — unless an appeal is provided for, or off | 
vislen by some appellate or enpervisery tithunal fo pouseeiied Speeiri7 
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cannot. be or indeed that they have not been, well 
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* BRIEF FOR THE BELL OO. 


GTeourse abusive adjectives do not constitute charges of frand, for 
tion is not whether the plaintiff avers that the conduct is 
bat whether the court thinks that the acts make it eo. 
v. Choteau, 107 U. S. 591. Facts which create a suspicion 
‘see it is the office of a bill to state a case which 
ss rolinf, and not to raise « suspicion thet there may be one. 
» Oval case, p. 4, supra. The bill states no act which can 


Mi ‘its jariedictional sciuindiene til the' agile dansine wane 
ee ne as tiRegemant at — peter ee 
i insufficiency of the specification. 

gt the Court hen befor it on thie demurrer. The general rules are 
or nom and not conclusions. The legal 
of an instrument or deductions of law are not admitted by 
Dillon v. Barnard, 21 Wall. 430. Conclusions of 
 fros a facts. stated are not themselves facts, though averred as 
“ “S] “A fact impossible in law cannot be admitted by a demurrer.” 
OD. R. R. v. Palmes, 109 U. S. 244, 253. No conclusion is 
od by a demarrer, unless the facts and circumstances, specifi- 
od, are sufficient to sustain theallegation. Gould v. Hvane- 
B, Re, 91.U. 8. 526, 586; Mosher v. St. Louis R. R., 127 
C 895. 

githe facts shown are these : —that the patent is eleven 


‘y 
+ 


oe tained. We beliove aleo that this court takes judicial 
th fac that both inthe cirouit courts and in this court it 
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wise va aids S rads oe 
ah nap dbom 3 f.Chaina will not be reviewed by this court, 
‘ he one a ily, for matters of law (United States v. Smith, 
pe Rajiing: ¢ ‘ acd ee 
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tent whose rights this suit is instituted.” a ie: 
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hes been fiercely litigated and slways upheld. The rit 
jadicial notice are on p. 31, infra. Such is the litigntion th 
asks to enjoin and mast necessarily displace. 
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LeeaL scorzs or Tue Buz, axp Nature or tas Powss 
If INVOKES. 


The plaintiff must rest.on the case made by the general fr 
his bill, and the court cannot inquire what other grounds of 
might have marshalled some of his facts to support. & 
Potter, 15 How. 42. This bill is clear in that regard. Ite 
with an explicit statement of the power invoked, and defines * 
carefully both the ange at: See and the use of i 
which the bill is based. 

Ite jurisdictional paragraphs are (p. 2) : 

“ The power and authority of such officers to issue a patent having 
Perper 
catanty eaty 00 Gp. 0000 I noe 
granting of patents thereon to the true, original and first inventor 

«s Whenever a patent is by accident, inadvertence, mistake or fraud ie 
to any person who is not such original and first inventor, or for any inv 
= tof rtm, ht bn a ee 
and, in a proper case, within the duty of the United States, acting | 


investigation and ctmmiesien fo ep onl Get, 9 
found valid, it may be sustained by proper judicial judgment; or in @ c 
same be found in whole or in part invalid, it may be cancelled or f 
whole or in any such part as the court may deem to be void, and that: > 
patent be treated ass contract to be anaulled, reformed or modified, ae fa Ip 7. 
and equity and good conscience it ought to be. de 
“in performance of thie duty your orator charges that two certain lettem 

Bell, the one dated March 7, 1876, was 


of certain facts hereinafter more fully set forth, and your crater } : 
bill in equity as a means of causing justice to be done to the eald: Ak 
Grahem Bell, and to the said American Bell Telephone C | aes 
os well'as to all others, citizens of the United States or persons 60% 
‘within tip jurtadiotion, tu ‘whese, interests and for the restoration Si 
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stated by these paragraphs is this: that there is no power 
sue a patent exept to the first inventor, and for an invention 
} is both new and useful; that whenever a patent does not 
wp: within those conditions, no matter what led to the defect, 
-general has the power, which in “a proper case” he is 
@ to exercise, to bring the facts to judicial investigation, to 
ad that the coart, “ by proper judicial judgment,” may “sustain ” 
stent, or.cancel it, or modify it, as it would deal with a contract. 
Ete igen plnind a0 thle alleged power alone. The last 
‘quotdd:expresely avers tiat it is brought “in performance 
od daty,” nied * a0 means of causing justice to be done to the 
$d Ball and the eaid Bell Company, as well as to all others, citizens 
: vi Fast sitet! States or persons commorant within its jurisdictiun, in 
Fok ) intereets and for the restoration and protection of whose 
‘this suit ic institated.” 
; ag noal calls for and its declared purpose cannot be 
— led except by a decree which shall be conclusive between the 
ident owner hnd the whole public; for nothing less will “do jus- 
4 »* nor will a court act unless its decision, whichever way it may 
pa wil l bind those in whose behalf it is asked, and on whose inter- 
iin the.auit is based. (See authorities, p. 16, infra.) 
ene | ee ne ene ceach, or is 
Ske-teployed to reach, defects not available in an infringement 
erent nee eek agit t ovell « pole be 
ee nea cnaes. There is 
lation im the bill. On the contrary, the only cases stated 
‘im the. jarisdictional paragraph quoted, turn upon the 
kt as al int oe 
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cing all statutory litigation. There is no pretence of auch 
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This bill, therefore, ia in tarme based upon an asserted 5 vee 
draw into this form of proceeding the entire and conclast on 
nation of the validity of all patents, and to prohibit the trial, 
statutory defences in the statutory suite. ‘The bill aska-for ji 

exercise of it. On (1) its existence as thus stated, and hye 
willingness of equity to exercise it in this case, if it dossez 
suit must stand or fall. = 
The asserted power is very far-reaching in its effects, it ine _ 
A public power which touches great private interests mast be'@ 
cised. Supervisors v. Untied States, 4 Wall. 485; £ st 
Hoe, 112 U. 8, 50.° The bill cays that it exists in every enema 
that in “a proper case” it must be used. Any case which: s: 5 
advised private infringer would think worth trying is “ea prope a 
in that view. The attorney-general, moreover, mast. _ 
patents as a district attorney searches for crimes, without 
private complaint. Thus, as the court below remarked, t 
faithfully exercised, would transfer most soot eine 
stioney guonrals ofc, and toa proceeding where she pute 

ury pays for one side and the patentee recovers no costs, 8s 
The allegation that the power exists in every case, and 6 
exercised “in a proper case,” shows thet the power of 
bread that there will be many cases where it is not “ proper” 


Even if the power exists, this bill io fatally bad unless it’ sid 
affirmatively that a oie, Serato 


tion in the bill. Is goes upon tho ground that when thew 
general exercises his “power” to bring the suit, the 


© In Butterworth v. Hee, 113 U. 8. 90, this Peay EOE 
of revision over the decisions of the Commissioner of Patents ¢ 


+ is. Such a case would not be a “ judicial”. but a preroga- 
In this country there can be no such prerogative in the 
‘least of all about patents, nor in the courts. No federal 
control proceedings in other courts except by force of spe- 
‘To do otherwise, would be tu employ the prerogative 
f the King’s Bench, which no federal court has. Ke parte 
m, 1 Wall. 243. 
ill does indeed contain a prayer for cancellation, and a prayer 
of other litigation, and avers that such prayers cannot 
ie in any other proceeding. But the jurisdiction and the dis- 
' m-of the court to act do not depend upon the relief asked 
= the relief needed. If it were not #0, the prayer, and not 
= yatated, would give jarisdiction. It is not the presence of a 
“oie alk pr an injunction, but the necessity for one, which gives juris- 
pion in equity. “Atchison v. Peterson, 20 Wall. 508. 

bl avers an * executive ” duty to cause “a judicial investiga- 
i that averment indicates the true character of this pro- 
a »* Courts of equity, as courts, do not sit to investigate, but 
ea if they cannot act effectively they will not inquire. 

vi Parsons, 114 U. §. 828; United States v. U. P. R. R., 
intel In ‘England, the king, by scire-fucias against a 
thie: judicial ‘machinery to investigate in order that 
nt for such le the sovereign right which he possesses. The 
‘estignte: resth“upon the power to confirm or to annul, to 
orto: punish. The bill is framed upon the assumption of 
¢ here;: apon the assumption not only that “the United 
Fan pros prin over, tats eating ha hm 
er nel to confer them. 
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trying in this proceeding all statutory: defences. No: 
ports to give such a power. We do not believe that'i 
plied in the face of the legislation on the subject. Tey 
however, reste bis argument on = supposed secessity, t 
insiste, both creates the power and calls for its ¢: 
certain that the highest convensence will not lead equity’ 
create or to exercise such a power. If it can be i 
must be a necessity for it so constraining that the ¢ 
exist without it, and that the court can read it ia the at 
clear and necessary intendment.” Now, if no exigency-is- 
the bill for the exercise of such s power according to thes : 
within the region where a power can be implied, even’ th eile 
create a power out of a supposed necessity, in the face of } a 
which has refused it. And if the plaintiff appeals to the “resuias 
principles of equity,” he must state a case within the ¢ 
rules. Even where the statute in terms authorizes.» euit'l 
it cannot be maintained unlees the case be within those rales: | 
v. Ry. Oo., 105 U. 8. 189.. SN at g 
All the requisite conditions must be found both. apr 
the particular case on trial; because an implication from ne 
carried no further than the creating necessity requires';' dad 
of law is used in no case where it will not work the justics 1 
the law creates it. Gray v. Brignardello, 1 Wall. @ay't 
States v. Gormes, 1 Wall. 690; Rubber Oo. v. Goodyear, 6 W 
Newhall v. Sanger, 92 U. 8. 766 ; Gideon v. Choteau, 18° 
The rules against creating remedies from a supposed “1 
and the facts which show that no general necessity for ¢ 
exists, will be pointed out on p. 46, m/fra. 
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Ne equity to cupport the. bill 

Thie bill dove net ctate 0 cscs within any of the recognized fhe 
equity ; the cave It dove otate ferbide equittbe relief. ‘This’ te ital 
‘The grounds upon which equity will ‘interfere to dla 
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but which is of such 2 natare that it is not avail- 
litigation. 


, cannot himeelf sue, and the hostile claimant aseerts 
‘iat does not bring any suit in which it can be determined. 
(so ane arena 
yan 9 and the hostile person persists 
2 which is purely vexatious. 

Bs to provent. multiplicity of suits whore the nature of the 
oo sonics san ll decree which will do complete 
l:all persons interested, and conclade all controversy. 
that -no case could be further from those in which 
s0 permit interference than the case at bar. That fact alone 
ly fatal, 00 matter-what favorable elements the bill might 
akes no sttempt to show a case under the fret head. The 
eo etated in the jurisdictional averment (p. 10, supra) is 
patent is bad for lack of novelty or utility, and all the 
crap nn Oy pag ee 
Concerning both the first and the second head, 
et there have been; that there are, and that the plaintiff 
j there will be hereafter, suite in which all these de- 


. retrials of questions which have been 
Ht does not lie unless the bill shows thet 
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required to bind all of them ; sod wen (2) tho eect by — 
bring all those parties before it (personally or by represeutay 
such a way that its determination of the controversy; wi ven 
it decides, will bind all of them as effectively as: the-s : 
would do. This is the sole foundation for such a:bill - me | 
averments show a case where this can be done, the t 

demurrer. It tries to give this color, but dose not attempts E05 
a case under this head. ts doco tint, bennmee Siadmuele o 

‘Ths cpening cota SS CS ee a: 

1. In which the " facte” are to be brought to “a jadiciel’iam 

“solien snd dotnet nip eta a 

“found valid it may be sustained by proper judicial’ 
be cancelled in whole or in part; “ 

2. Tn which thereapon * the whole patent be érentad-« 
“to be annalled, reformed or modified asia law ands ae 

“ conscience it ought to be”; | 

3. And the sole raison Pétre ot which otha. te “0m 

" causing justice to be done [to the patentee} as-well as’ 

On p. 14, div. XII, it avers that he Ball Company" 

cn sealiphaly eles gee aren Saas 

“as alleged infringers of said patents,” and on p. 10 pe 
suits be perpetually enjoined. 

If this patent, when found valid, could Meragh: 
jadgment” we owshwiiver cbaR occ 
would be saved a vast amount of vexatious litigation: E 
The whole suggestion in this part of the bill shee 
brought into court for cancellation or modification: m 
modified, or established, or enforced’ by « crose-bilk. 
Ohristie, 11 Wheat. 446; Bradford ‘v. Toiom: Bent 
Even the United States, when it brings « subject’ 
court, must submit to counter cleime touching iti | 
Wall. 154; The Davie, 10 Wall. 15. It te’ Tablet rs 
touching the subject matter. it. brings before the : vert: 
States v. U. P. R. R., 98 U.S. 669, 607 Ye) 2 = 
hav thin poten, corrected thie. hro, wot a0 06 


‘Se 
ee oe 
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to do it, but decnuse the court cannot touch a patent except 
@ result which some statute directs.* 

im this case result in any “ judicial determination” as to the 
.0f the patent. It cannot, “if found valid, be sustained by 
es nor can “justice be done” between Mr. Bell and 
There is no “judicial. determination” unless the 
Peer nuns wilehaver mag 'thay:an, enn be engransed 
2 and not by a scolding... It cannot “do justice” “to 
Lj 90 woll as to all others,” unless ite conclusion that his case 
otra w wl o cp Yet after the court 
ee en ne ereereeing in his faves, present end Satare 
we.“ in. whose interests” this suit professes to he and is 
fy including the, defendants in the very auits which this bill 
i hy hid tpn ed 


a te. tender an effictual decision does not merely expose the 
_ ‘fallecy on which this proceeding is based; it does not 
x: Manit the usefulness of what the court can do in it; it 


oa cine end conclusive reason why equity will not 


fan ry ore, bv is en is 
Se neers we wotantedy dee. 
ee weal. A bill 


| 20 the defendant's title (Lessee 
ie Poireoll v.. Elliott, 6 Pet. 95, 
a bill unless it has before it as 
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“peace which does not put an end to litigation is a mere 
“MER. . ss Unless the court can make a decree which it can a3 
it is a sufficient reason for refusing to take cognizance of t ae: 
It will not touch a dispute unless it can “ finally determine the 
" controversy and do complete justice by adjudging all the th 
“ volved in it.” Vetterlein v. Barnes, 124 U. 8. 169, 178, 
cited. The plaintiff interests may indeed be presented by a 24 
sentative, but it must be by one who so represents the interes 
behalf of which he sues that a decree againa him will 
mouths forever (Xerrison v. Stewart, 98:'U. 8. 155, 159). 
cases where a limited number are allowed to represent a 


either as plaintiffs or defendants, the court acta only heonus 
decree is binding in law on all the others, and can be oan 
,or against them by auxiliary suite without retrial of the merits: a“ 


Weale v. West Middleses Water Works, 1 Jac. & Walker, 800. * a 
a dees ha Sa eae a Se oe 
ie 00 fully and honestly established, the court, on the footing of en 
will carry the benefit of it into execution againet other individuals ' We 


x3 + oa 


not parties. Adair v. New Biver Oo., 11 Ves. 499.” 4 
Smith v. Swormetedt, 16 How. 988, 808. “ For convenience, and to Bi 
vent a failure of justice, a court of equityspermits a portion of the pa 
interest to represent the entire body, and the deores binds al of 
came as ff all were before the court.” 
On then ones is won che plait tndocest whisk wen dectdedite iho osill 


: arent 
$ hea 


If this suit rested solely on grounds not open in an nf ris = 
suit this fatal obstacle would not exist, for the United & am 
Re ee But ¢ 


not the case. 
The following huthorities cover these topics: 


Miles v. Caldwell, 2 Wall. 35, 89. 1¢ would be @ novelty thet 
Chancery, which in proper cases quiets a title which hes been: 
several verdicts and judgments at law, chould reveres its course ¢ 
quiet a title strictly legal, with no impediment to tts assertion in a. 
where it had been defeated in the caly action in which it had ts 

Stark v. Starr; 6 Well. 400. A dill to quiet title does not:1 
right of the plaintiff has been established ‘by decisions. For: | 
the bill fe not to try whether there ie s Ute, but $0: give peace te 
indiepatable. 
nn ie Wi, 8G: Se Dn fly 


ae 


pe 
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aay 


“t: pe aN hy 


pee-bed for ite general object to make good and enforce a lien for distillery 
hh; The Court decided that all the equitable rules about bills of the peace, 
: to the United States when it was a complainant. 
i On. v. Bailey, 18 Wall. 616. Bill to cancel a policy of life insurance for 
fe which would be a good defence to it. A suit was brought oa 
ee The Court thereupon dismissed the bill for 
ne 2 Cts v. Wineger, 15 Wal. 378. Bill by a county to enjoin an 
yw om bounds and for their cancellation, alleging fraad,etc. If the 
ania ‘were all true there was a good defence in the action. The bill was 
pe Ginlined on demurrer for wait of equity. 
v. Hinchley, 17 How. 443, 445. “A court of equity does not 
re with jedgments at law unless the complainant hes am equitable 
He, ef which he could not avail himeclf at law becemee it did not amount 
a @afence, or had a good defence ot law which he was prevented 
co himecif of by frend or accident, unmixed with negligence of | 
| seated gal Affirmed ia (Crim v. Handley, 94 U. 8. 653. The 
pp -supreted wih viger, and: perhaps even mero stringently, in Life 
peo 
v. Howitt, 119 U. 8. 236. The complainants alleged that the 
aon ¢ head meade and petented on invention while in their employ, and 
| vagy th ciroumatances as entitled them to own it, or at least to have a free 
po wader ft. They brought « bill praying for a conveyance or a license 
injanction againat infringement cuits. The court said that if they 
idho rights alleged they could plead leave and license when sued, and dis- 
= bill em thet ground. Their uncertainty as to thrir right, and their 
< ee an oe a, wee Oo Gret 
mt relief. 
| nt fe conclosiee against the attorney-generaP Ui 
y. Owings, 17 How. 47,50. ‘The jurisdiction of a court of chan- 
ra ita Alisa ene eb sentation taheotiacohp aiuoe 0. vighe 
iter in question has been fairly settled by concurring verdicts, has 
g eatablished.” : 
_ ll ¥. Chalien, 110 U. 8. 15, 19.- This opinion considered with care 
en te yu wg eo pore aay 
2. wou and expreseed the conclusion by saying that they were 
ome title of the plaintiff? against numerous’ parties insisting 
oes misight, ot te: obtain: répose against repeated litigation of an 
Pia axe neil and it decided thet seither bill 


ners. 
nage 


oy 


ab nae 
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NO BQUITT. — AUTHORITIES. | 


These rales wore again affirmed in Frost v. Spithey, 121 8.8. i 


- Orton v. Smith, 18 How. 968. Am undisputed title is tequived te & 
bill of the peace; bat, as the enly ground for ench a bill is to patiany 
Utigntion, if the court cannot make a decree which will bind all: in Aare 
will not interfere. om 
* & decres on a bill of peace which does mot put an end te 
more brutum felmen. Unless the courtenn make a decree which & os 
it is a sufficient reason for refusing te take cognizance of the cane.” 


Craig v. Leitencdecfer, 128 U.S. 188. A lend potent had 
meee, doin ma a treny tase Mant 
ter and receiver whem he had bribed. That decision, in fact, 1 
from asserting his claim. The bill was sustained below, but 
upon the ground, ameng others, thet acemplaint of “ frend *: 
Giction unless the court had the power to make a decres 
end to all controveray concerning the property and bind ell whe 
to end the fight. It could net do that here; for if it found that L: 
it could not bind the Land Odes to issue a patent te him. A cons ta wl 
court cannot concluile all that it is called upon to decide ie net, to ape & 
language of the court, a “judicial” case. The court eald'(p. 218): ” 

“< But if the court, by reason of other ciroumstances, is 
wt eto eld omc png en 
parties, so as to award to one what has been wrongfully given t 
the mere circumstance that the official act of the executives 
lenged for error of law or for fraud does not aad cannct constitute t 


of an independent juriedictica.”’ 
Lessse of Porvish v. Ferrie, Black, 008, decided that a deeren Ser 
fendant on the merits on a bill by one in posecesion againgt = Bf 
title (authorised by statute in Ohio, where the enit was broaght) © - 
sive in favor of the defendant's title. This result was not by feves of at | 
provision ta tah fet ta ta Ole cstntn, but oun soceunaip enc a s 
sarily follows that the court will not entertain a bill which _ | 
title unless a decree agninet the plalatiff will bind those im whese seventy. | 
brought. ; vaca 
. Vetterlein v. Barnes, 194 U. 8. 100, 172, repeated the rale that . 
not touch a dispute unless it could “ finally determine the, entire. ¢ 
and do complete justice by adjudgiag all the rights involved in it, 
Livingston, 18 Pet. 350, 375; SMelde v. Barrow, 17 How. 190, 188." 
was against a trustee without joining hie beneficiaries; is wes sustal 
om ap ments voiren ren ann ee ne Tae 
them, eo that thay would be bound-by a decision agninet him. 2. -) 514) 
ere hep e cy mt, 4 RE be 
cided that it applied where the trustee sued, ax well a a ve 
equity will not Meten to 6 complaint unieks tte wer th 
will Lind all these on whesb bealt ite made; sand on whtets'tn 
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5° is of no avail that the present suit asks to restrain other litiga- 


does not technically kill the patent. It is not the presence 
for an injunction, but the necessity for one, which gives 
om (Atchison v. Peterson, 20 Wall. 508). Noe is there any 
that the litigation under this patent is “ vexatious” to the 
= (however mach it may be to the patentes). For the 
about the Bell patent is not that the patentee does not try 
nor that he persists after the courts have decided against 
Phar tas exatmy. The quarrel of the attorney-general is not 
A Me. Bell for not trying his patent ; st is with the courts for sus- 
meg st. In the words of Miles v. Caldwell, 2 Wall. 35, 39, it 
id bes novelty if the court should interfere to assail a patent 
2 it has been often tried and always sustained. 
Py Tis ot thoredoe by “tho recognised principlg of equity jarie 
wud: Sienee aeey we 9 geet eanotien of covernign-pouer that 
be bill can be supported. 
nM p ground for concelistion te stated. 
ae ke or fraud (for one of which the “ accident” and “ inadver- 
aes 9” named in the bill are, at most, other names) are the only 
apron for cancelling a deed. “Mistake * does not mean the mistake 
arm $ grantor alone — that the deed conveys more than he intended 
ie bat jast what the grantee intended to buy. It means that, 
i they had actually agreed, the deed, by mistake, failed to ex- 
pp Sohal Both menat 16 to express. 
Bon Pont nn oe “The mistake of one party only is 
by different consequences, sccordingly ss the other party fe or is not 
Rie low es eee nave two persons exclusively from 
oon pus which take place between them. If the terms of 
be culo axe unemibiguous and unssistakable, and the answer 
a 7, however clearly may afterwards 
ee ilstakce in hie acceptance of the proposal. 


| Seatienenabtos Gaghene to tbo 
BP AAS RE ah. tase 
ee ee nee et which they hear in their 


_ i: sc st oh sherbet mma take vensensite core to 
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fiss'ned for cancellation, and thet the patontec’s defeat ia an infringo- 


gant 6 oo ea 8 Ee SOS by the 


wo “mers.” —o “RsuD.” 
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tion, and ia lew it cannct he more. 


Rocke v. Lord Kensiogton, 2 K. & J. 708, 708 (Sie W. P. Ween, V.C 

“ It is quite clear, from the ences of Walch v. Trevannion, | i 
Lord Enter v. Lady Encter,8 My. & Cr. 991, that in evder tocnshie tt 
to rectify a settlement, i must be found that it contains og wie 
been inserted by mistake, contrary to the intention of oii the patties. 
a pasty has obtained an interest under 2 deed, expeshally ani < waste 
considerations, if euch party has entered into an te om, 
marriage, upen the faith of that deed, it is net enough to any th 
party who entered into the contract did net intend to part with whet 
purports to convey; but it must be made out that there wane = : 
te olf the parties, before he cam be liberated from his partef the conten 
other parties have a right to say, we understand the contract te be 
it appears by the deed, and we have acted upon the faith of B; fy ome 
to set it aside, it cam only be done by showing that we were parties to tha 


5 lig 
Sa 


take, and are now improperly incisting on having the benefit ef i.” a 
Fowler v. Fowler, 4 DeG. & J. 250, 978 (Lord Cuntssvoun, L. C.,.10 
Bill to rectify a settlement on the ground of mistake. ~~ of 
a el tee W epetel nade temaie Goat ts na te 
that one of the parties had made a mistake), “ the evidence would otf B es 
cient. It le necessary to chow that the mistake which hes ecourved fe eppeell 
thn aeteae  Ses Si WS SS Se ee 
fails.” 
Sells v. Sells, 1 Dr. & Sm. 43 (Gir B. T. Knrpunsier, V. O., 1889). | 
“ We have, therefore, here a new case of a mistake not matual. Ne 
quite agree in the principle stated in the case before Vice-Chancellor W 
(Rooke v. Lord Kensington, 2 K. & J. 758). You cannot, I think, a 
instrument made in consideration of marriage, except on evidenss of 
mistake of beth parties. . . . In the absence of authority, I 2 * 
be establishing @ very dangerous precedent, if I were to held the m 
ene of the parties sufficient for rectifying a settlement.” _—- 


“Freed.” That fraud which will avoid a contract mast 
representation which is falee, was not believed by the defo 
mesos genes ts bins. in ste Ath ea 
upon, was believed by the plaintiff, who was thereby i 
thet which he would not have done otherwise and 
ge nt nad nt ym ad 
consideration of the grant. It must also appear that . 
ant was entitled to rely on the representation, that he did 
at ath mt ga nr at 
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ae bs'lf the law required him to investigate or if he undertook to do 
y employing an agent for the purpose, and the defendant did not 
te the investigation, the plaintiff cannot afterwards complain 
om ations were made. All this was the decision and 
ly the language of the court in Southern Development 
y. Silea, 125 U. 8. 247, 250, 259. 

fo each ain petended ber There is no suggestion that when 
J filed his specification he had derived the invention from 
» qlee or believed that any ape elee had invented the speaking 
_ me. The only suggestion is (bill, p. 4), that Mr. Bell knew 
er es ee an on Ot OS 
ids “cortain” of the inventions covered by some one of the five 
ee Sates ned aay tie. a ate as 


athe “well known” publications are accessible to all. The 
ily suggestion a0 to preventing examination is that the application 
20 blind to lead any one to‘suppose that it included speech — 
which. is new answered. In .addition to the Southern 
Co.'s case, Grymes.e.. Sanders, 98 U..8. 55; Quimby 
104 U. 8. 425; Ming v. Woolfolk, 116 U. 8. 599, 602; 
es Admw’s.v. Gerson, 18 Wall. 8379, 888; Atwood v. Small, 
rk Vinay, 283, cover every element of this case. The 
ee in Slaughter's Ader’s v. Gerson is particularly in point. 
pa there be any pretence that he hed not invented what is 
yhim,, - For, as the specification describes how to transmit 
Ip purports to tranentit, —nolees and sounds of all kinds — vocal 
hes  sounde, — the ‘mere writing and filing of the specification 
pempletion ee nee Orery preening onpert- 
‘be void for causes which destroy it at law, 
gult, i \e immaterial whether the present 
f-not AE ruaageegh of. any other bind, as, for 
ws ayant gaa EE 
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United States v. Minor, 114 U. 8. 980, states the o ndith 
cancellation : ne 

“ A eale and conveyance of land, induced by fraudulent 

of facts on which the grantor relied and hed s right to rely, and 

essential elements of the consideration.” eee 

The court pointed out that the occupation of a tract by thei 

~ cant for a land patent, and its non-occapation by any one. 
facta which were peculiarly known to the applicant and 
could only ascertain by inspection; that the public 
vast that the land officers could not and did not pretend to vis 
‘ aaapeaee tenets at ae ee 
ba J ttt this yonstion wen ey eee 
tage of it to deceive. But evea under such ¢ 
down the vigorous rules quoted on p. 4, supra. Of 
for an invention presents no such case. Particalarty: it: 
when the charge Ls tat te truth would be known 67 a 
of “ well-known publications,” and the grantor employs’ 
person precieely to examine such matters, Mead 
library for that purpose, and makes it known that it does net % 
on representations. oe 


—SulIning the patent was s — comut 
of every on, i that knowledge or notice are wamaeeney. 
' Lapeo of time and change of clroumetanete. This bill ts 
éleven years after the last of the facts it proposes to try, so L vapedis 
the grant will nearly, if not quite, expire before the cabs can : - 
ot the cnt an hay en i aa | 


a om eens ee - 


ap under it. It is the opinion of the Pi, at he o 
close a want of equity fatal to this case and to it and the Bil 


to cure it by the following (p. 9) : | 
“Ta nt hevng nin, reg 
the sald Bel patent, long stestasd: rttcy eco’ © vant dt 
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sD js everment is an accusation, not an excuse. “These facts,” 
.: ‘those which.the previous part of this bill has averred, consist 
maay, if not entirely, of what appears by the specification and 
“papers onthe public files of the Patent Office, of publications 
‘to the world,” * well known,” and of averments as to the 
ee ee eens oe Coenen, A plain- 
= Os y one whose duty it is to find out — cannot raise an 
my eliieieetisiiihistmanetenstinen of enamine tatediety, 
Sof thipgs a knowledge of which is easily ascertainable.” 

peuiddy v. Ware, 30.Wall. 14; In re Broderick’s Will, 21 Wall. 

i. One who asks a rehearing to chow fifteen years’ public use to 
in ist a patent must aver and show how he could have been igno- 
fi. Lockwood v. Oleveland, 20 Fed. Rep. 164. Asa mat- 
rer. » however, this clause is not even an allegation. 
iis court has repeatedly decided that the bill must specifically 
ewhi ‘@ete were done to conceal the facts, who did them, pre- 
‘and Aow the plaintiff discovered them, that the court may 
€ theelf why they were not learned before. It must also — 
¥ to bills of review which will not lie to reopen a case for 
of enless the Court can see that it is of a kind that invites 
idence aver how the plaintiff expects to prove the 
P Others the averment will bo dlaregnrded oa a geaers 
ewant of equity. : Stearne v. Page, 7 How. 819, 829 ; 
<a 19'How.. 12; Badger v. Badger, 2 Wall. 87, 94; 
depp Oo., 17 Wall. ' 78; Mareh v. Whitmore, 21 Wall. 
od v.: Carpenter, 101 U. S. 185, 140, 148; Lanedale v. 
106 U. 8.891. “In fact, one great, if not fatal, defect in 
}ie.the absence of any declaration of the means by which the 
d, or-can now be established.” United States 
=, 96.0.8 . 61, 70 

= hie lo ey therefore, this bill cannot 
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and been thence repeated in sundry dicta. Of course as them 
States acts only by servants, one is not excused: for steal 5 
another did not prevent him. Such cases are Unum’ 
Kirkpatrick, 9 Wheat. 785; Gibbons v. United Sts 
269; Hart v. United States, 95 U. 8. 316 and. cases: | 
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what must be'done to entitlp it, any: Pasar 

escape paying demurrage on the ground that its offcere were Sis 
in unloading. (United Sigtes v. Bank of Metropolis; 13 POse 
- (The facts of this. case are fatal, not to the right to eet'ap aug 
ity, but to the right to this special leave saked to do # int —_ 
mode. | cue 


bill bring himeelf within the rule of the court ® (Lanetany 
sider his case on his own showing AZ Badger ve ee ver 
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WANT OF PROMPTNESS.IN THE UNITED STATES 


Sith and: reasonable diligence” ; “ when these are wanting the court 
geesive and does nothing,” said Lord Camony, quoted in Bowman 
Wal 1 How. 189, 193, and in the other cases just cited. In 
v. Taylor, 1 How. 168, and in Godden v. Kimmell 99 U. 
901, 211, which quoted and approved it; in Lanedale v. Smith, 
Roane yeaa |, 190 U. S. 877; and in Rich- 
pe, 8 8.08. the Court in terms declared thet the 
m went to the equity of the bill. When the United States 
aid, it must show this equity like other litigants. “ Thus 
jed' to come into equity for a remedy tu enforce a legal right, 
‘Wikited States must come as other suitors seeking in the adminis- 
pition of the law of equity relief.” Brent v. The Bank of Wash- 
gion, 10 Pet. 596; 614. Since that ie the rule when the United 
a ps te: compelled” to come becuase there is no other remedy, 


= jer stringent tmast be its application in this case. 
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pe es that it should appear that the Bell patent and file were 20 
aunined in the originals that those papers are worn with 
Hg +‘ that the Oflive hes furnished certified copies by the score 
period; that they have been printed by the thou- 
by hundreds of men; that every defendant in the 
Hi sought to be enjoined hes read them; that all the deciding 
eee heard arguments and 
about them which seer erntor® ten published in 
al Gazette” 3 that they have been laid before “your ora- 
sath NS he mR determined; that the 
studied by the law officers of “ your orator,” who 
edvieed ' “your orator” to respect the patent and 
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which can justify a fair legal title, 
ice will be done. It is judicial 


a generel demurrer (15 toast: a” “ 
of limitations was not a bar; and that the lapes of time age 
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t isoued, and, on argument of the revived bill the attorney- 
jal admitted that delay would create a fatal want of equity. He 
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the it'there could be no danger such as was pretended to ancient patents; 
fie: ‘the equity will not be the same against an ancient patent where there has 

on haileng enjoyment under is as against « patent newly passed and fresh in agi- ,T 
in the acts of 1790 and 1793, 9. v. p. 80, infra, allowed 
faci only if brought within three years. 
le fiave not overlooked the land grant cases decided near the : 
6 of the last term. We believe that the ground we have taken 
is point is well inside of them. It would be folly for us to draw 
as to the views of the members of the court. 


ee ee There is a still broader 
‘equity which forbids this suit. 
il (p. 8) eays of this patent that it is the “ exclusive claim 
he broad art of tranemitting articulate speech by the process set 
(ie er ceemapnernpae apetarmale d 
. ot importance.” It avers (p. 14) that “the telephone Aas 
he s-commercial and practical necessity to the people of the : 
od Sten” and & prays“ tht your ostor and all the peopo of 
Mates be in all things restored and reinstated, as near as 
bao hn econ onion snd tan eitngpioe"to Mr. Bel 
‘When and how did the spesking telephone become “a 
v7? ee eet at eed ate” re- 


aa it sorely needs, and which ite pages 
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‘¢ Jodicial duty. He added of « technical defence 4 
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These considerations death uniiumaall " 


equity to leave the subject to the ordinary I —— spe 
believes thet ie tight connot bo malutained fa ke 
Heath, 6 How. 228, 247. For the refusal of ¢ 
tervene “rests entirely in the discretion of the 
of all the cireumetances” . . . “even collateral 
Willard v. Tayloe, 8 Wall. 557, 566. Precisely such oc = 
about patents as we have adverted to have been j ayy 
i. ¢., have been declared by courts to be matters which 
to notice and be influenced by. iy 
in King. Dani Opens Pa. Os 88, 1 Dodi 
303, a patent for an invention of great importance, SUN'S 
hed learned only from the patentee, who was an crigits 
was destroyed on scire-facias because of » prior private « 
other inventor. Parliament, struck with the injustice of th 
vided by 5 & 6 Will. IV, c. 88, § 3, that the Psivy C 
in fature validate such = patent. In Grant v. 
218, the court expressed the equity of the patentes by ss 
the patent ie the reward stipulated for the edwantages d 
the public from the exertions of the individual, disclosed « nck = 
promise of the patent. Jn the sewing-machine caso es 
Underwood, 1 Fish. 163), Sraacun, J., anid that whetl 
pations set up destroyed Howe's petent or not, still * for ¢ 
“useful existence of the sewing machine,” “ for all the b 
* ferred upon the public by the introduction of the : 
“the public are indebted to Mr. Howe and to no. other Bi 
In sustaining Mr. Bais Rag rs in Ot 
( Onine Stephene De: 9. Eioetne SS 
Gores Juesny referred to what, as M. R., he enid in 
Safety Lighting Oo., L. R., 4 Ch. D. 607, Goodeve, 26% bh, - 
disposition of judges not to be officious to destroy a patest wy 
fact gave a great invention to the world. Be: sth . 
position was sometimes spoken of as “ benevolent,” | hs 
it should be described as a “judicial anxiety,” — that ia, i - 
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wo. EQUITY ZO. RETRY BELL'S PATENT. 


pat, “ We shall not be doing our duty in upsetting this patent 
a such a ground as this.” 


a oe i cee sees These equities go to 
a ae Others, equally strong but entirely 
‘“@einite and technically good, go to the merits of this process. _ 
E.” “ Volume 126 U. S. shows a patent for a great invention with a 
AS. gt history. Litigation began under it in 1878; this court 
CS pie its judgment in 1888. Suits upon it have been tried in 
2 every circuit but one. Fifty volumes of testimony, the services of 
a castes deerme gm employed against the 
a a handred and forty days of oral argument, nearly six hun- 
d pages of judicial opinions, show the vigor and sometimes 
ee a ten-years’ war waged against the patent — for it 
/ is the value and glory of the prize, not the weakness of the 
cs ae » which stimulates assault and rouses the ambition of counsel. 
oe ee ae eration of 0 time 
i in ite annals. Yet, if such a bill as the present can be 
ine the attorney-goneral can employ the same counsel and the 
be experts and the same witnesses to-compel the patent owner to 
gore gen oer eter dele 
Is is no answer to eay that such a suit would fail at final hearing. 
et a the great encouragement to infringers 
h it gives, inability to cope with the resources of the public 
nou! ee The wrong will be done 
“facts » bill can be drawn which, by omitting them, shall 
os ° aright about the vale of equity pleading, this cannot be 


The teclinical rule which reaches this beneficent end is that the 
cop torches tee under the penalty that if he does 
“singe no so parts where he ‘fe ‘silent. Stephen v. Beall, 22 Wall. 
| aT act’except upon a bill which affirmatively 

St. ‘Unddor this rule no case is here stated. : 


. 
vod, 


therefore is of que ay oe attracts pale = 
owner “has brought” and “ise carrying on” “@ 
pererdieser ars (p. 16) it aske to have.¢ cine 
tit" hs ered“ il tng gr = 
to establish a monopoly.” This shows a patent “ established ® & 
litigation referred to, for otherwise such a state of things eo 
exist. 

Now, while equity will often take up decisions made.el 
and lend its aid to give them offect, it never interferes to t 
ot whi onary gion nc, nd wir Bi 
be had. The moment, therefore, that such litigation fs. 
in a bill which asks such interference, the pleader must, @ ide 
state a case for it. In te nnd patent cases shea te a 
such results, and, as here, tried to state = case by giving ah 
litigation it sought to override “ no more informatics than 1 
and that is scant indeed," the ext, on demain 
presume that in that litigation “ there was a fall and fair bi pre a 
that the rights of the parties were duly considered.” Mangum 
Frisbie, 101 U.S. 478; United States v. Atherton, 108 U. 
In Smith v. Ely, 15 How. 148, this court, om demarrer 
refused to hear the defendant unless he could disti pe 

from the decision in favor of the same rant oe 
This bill contains no suggestion aseailing the litigation 1 
tions, asks to enjoin and seeks to displace, and does e 
attack which would not defeat the patent there ae well es 
' of its own about that litigation. — 
In Louteville & Nashville R. R. v. Palmes, 108 5.934 ‘ 
observed that, on demurrer, it considered all facts of ich . 
could take judicial notice. In King v. Gallun, 109. 8. 98, 
it esid: “We are not required to shut our eyes to matte vial 
mon knowledge or things in common use,” poe fee o Vid 
5 Sawyer, 560, for the statement by Fiuip, J., of = 
judicially in considering whether the deftadent, ax rable: 
possessed the — he claimed : "We cannet 


pA 


inne 


‘St Jag J - 
wile , 
ee 

ee 
e, 
"fgg 


ee 
Reh 


ees 


¥ 


ae 
tes f- 


¥ 
we 
ai 


poy we ae 


WHAT THR COURT KNOWS — JUDICIAL NOTICE. 


GPfe matters of public notoriety and general cogniannee When we 
je our seats on the bench, we are not struck with blindness and 
vic to know as judges what we see as men.” It has taken 

a “notice of what machinery was in common use at the date 

pat a\patent, and defeated patents thereon. Brown v. Piper, 91 

Ru ys iS. 87; Terhune v. Phillips, 99 U. S. 592; King v. Gallun, 

2 0U. S. 99. If it may do that against the presamptions which 

a patent, and to destroy it, it may do the same to preserve 

there are no averments to the contrary. The court knows 
that there has been fierce litigation about this patent and the 
‘of jt. The records of this court are full of such instances of 
notice. ; 

v. Bly, 15 How. 137, was a suit on the Morse patents. It came up 
des the Oho district on a cectificate of division as to demurrer to pleas. The 
ee ee eeaan eethe, toteres they 

Rest the merits of the case, have all been substantially decided in Morse v. 

Pilly.” So it remanded the case, suggesting that the pleadings could be 

ene sd and the defendants be heard “if they can distinguish their caso from 


©. Tesson, 1. Black, 161. A writ of error turned on the question 
sa.guidabe land patest guve.esier of tithe to out off equiticn by posses- 

jer it. This court referred to Bryan v. Forsyth, 19 How. 834, and 
os aceon foomom pe Til. 198, where what it said was the 
| Comte up ia suits of other parties, as settling its meaning; that 
0 that it was the anme patent, and of the construction pat upon it. 


# Te. Oo. v. ‘Western Union Td. Oo.,96 U. 8.1. In considering 
sen instrament of commerce under the Constitution- 


—— 


'¥, PectteR. B. Oo,, 08 U. 8. 509. The court was here con- 
pon thie bill stated an equity. One ground alleged 
soja @ sallzoad to the United States for interest on loaned 

). “mse sees ercaid nad the appeal was taken, 


The Sinking Fund Cases, 90 U. 8. 700. Ie considering the 
proposed relief in order to secure the accruing claims of the Usited 6 
bearing upon-the validity of the Sinking Fund Act, this court teck's 
what it had learned about the history and business of the railroad from: Ss : 
suits, though nothing of the kind was in the findings of the Court of Cleiiia;: 
to which slone thie court would look for facts. It said: Se 
‘Thus far, as we have had occasion to observe in the various suite. 
cone tre wo desng ho pest tow soem, necteing <n: 
ters, the payments from these sources have fallen very far short of 
down the accruing interest,” etc. 
It noticed also that the bonds were favorites for investment and 
scattered. ‘ . 
Wede v. Walnut, 105 U. 8. 1. The validity of the tows bende sued @ ‘ 
depended upon the question whether a certain : | if 
tion of 1870 was in force on August 6, 1870. , 
of several political acts, elections, efc., and upon 
was the final effective act. The Supreme Court of I 
the facts, decided that it took effect on the day of the 
1870. The suit here was heard on general demarrer, and the printed aig 
of record shows no reference to these facts. tha ns Puananaccaci ey 
decisions, and adopted the date they fixed. 3 


Gileen v. Dayton, 128 U. 8.50. This was a writ of erveria on 2: 
law on town bonds issued under the act of Iiincls of Bobruary 18, 1087... ] 
came up on a general demurrer to a very brief decleratied.. In Post v. & 
visors, 106 U. 8. 687, the court decided that by the law of Ilincls the ctatuta: : 
was invalid “if the journals [of the legislature) being produced, or provelly; 
fail to show that the act has been passed in the mode preseribed by the Consiie 
tution.”? Itthen decided that certain certified copies were geod 4 
valid. Ts diareganded two decisions of the Supreme Court of Tilia { >a mark 
soatsay, ciating te nintos to'be Snub heh ene tines UR a 
proof before it. This was affirmed in Crew v. Oxford, 119 U. 6. 215. eer 

In G@éleon’s suit againet the towa of Dayton, the bond, a copy of whish wai 
set out in the declaration, recited that is wee issued under the act'ef Palau 
18, 1857. The case came here om a general demurrer to thet declacatieny 
the transcript of the record contains no allusion to the mode in which se 
was enacted. Yet this court held it bad.on the authority of these two eal 
thus adopting the fact, and the legal conclusion from the fact, 2. 


. New Hampehire v. Levisions, 106 U. 8, 76. In. this. case the: Bor ° 
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THE LITIGIOUS HISTORY OF THIS PATENT 


,and a shortatipulation) neither averred nor showed it; the court netioed 
Fe ine st which it thus know jadiolally ee giving to the ence at the ber the chereoter 
ieee » which in lew wae fatel te it. 
on he rule of judicial notice may be fairly stated to be that the 
a } takes notice Of those matters of public knowledge which are 
= . that depositions cannot help them or hurt them. 
bapecial y it takes notice of the existence and termination of con- 
et wsies which it has iteelf decided. As it said in R. R. v. 
mes, 109 U. S. 244, it considers those matters on demurrer; 
(i eesecnecamtetadaredenpmsemeghew if 
which it thus knows to ba certain will defeat the plaintiff. 
jh matters are before the court as if written in the bill. If the 
idleed ¢ wants to avoid them, he must do it by affirmative aver- 
When hie bill shows that he wishes to control or controvert 


: jr bisigation, he must show why, or it ia bad. 


FF pe dehie ip o e“rpbnn” The 
is ¢ bar contains long schedules of alleged prior patents and pub- 
atic Those lists,.to stand as part of the bill, must be precise 
to identify each particular passage, and, therefore, the court 
ee that the papers referred to are the same which were pleaded 
he same designation or proved in full in 126 U.S. That fact 
g judicially known, the decision that those papers did not describe 
on ‘dnvention is a precedent which, on demurrer, strikes them 

i thie coon Egqnity will not send us to a new trial to find out 
iE the Reis publications mean; certainly not under a bill which 
aah and tamncn for doing 20. Whether two papers describe the 
~ pe inveotion is a question the court will decide on demurrer, un- 
ee i fools the need of special enlightenment by expert testimony 
» Oo. v. Powder Works, 98 U. 8. 126, 184), and therefore a 
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consent this was incorporated into one of the cases at the 
reached this court. All this was before this bill wae filed 
U. 8. 463). The acting attorney-goneral was right to do this. 1 
would have been wanting in his duty to the commanity and tp 
court, if, with any knowledge of importance, between. 1 
this suit was proposed, and January, 1867, whee this bill v 
hed not made every effort to contribute it to the existing Itt 
about to reach this court. Tie peyton be 
contribute forbids all belief that he hed anything of value to | 
the older records. 7 ) . . 

"Wo do eat rise ony quatice oo to the tochahal: slit 
action, but we insist that he cannot appeal ‘to equity to 1 3 
patent because he does not (and, considering his < 
his duty, he can not) pretend that he can add 
to the defences made in the litigation he seeks to enjoin, nor @ | 
aver that he has exhausted other means of bringing before the oa 


anything he has, if he has anything. 
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THE FOWRR DNVOKED Dons NOT EXIeT Ix THE Execurive 
DuranrusrT worn 1x Tas Crrcurr Courts. 


Power adequate for this occasion must be found both in the 
bi ‘itso -general and in the court; for a plaintiff competent to ask 7: 
$s essential as a court able to grant. The judicial power “is ca- | 
one of acting only when the subject is submitted to it by a party 
ho asserts his. rights in the form prescribed by law.” Osborn v. 
* snk of U. S., 9 Wheat. 738, 819. ‘ 
ene co geuten as to the extent of the sovereign power which + 
serene San Sips enetelos; But who can exercise it? To 
0 Congress ” the Constitution“ has in terms intrusted the full 
ieee feign power on the subject of patents for new inventions. Con- 
gress might have provided by statute for proceedings of the nature of | 
@uls; bat it has not done 00; indeed, it has refused to do so. ) 
shor einy cs Glos ‘can enstelee that power in the face of such 4 
atusal is the question. The averment in the bill, therefore, that 
ova United States” asks what is prayed for, means only that the 
utorney-4 l asserts that he has been delegated to exercise so | 
ah sovereign power aie requisite os argo a cep 
Ne statute purports to give any such authority. 
it court has its part of the power, asec eration | 
> 


~ 


munctary Act has conferred it; and if the attorney-general has his 
* jy Hb mast be because it is the inherent attribute of such an ex- 
° | the Constitution has created. If this is not the case as to 
s sult mast fall. 


= | 


§ compart of our patent system with the older Eaglich system 
“ | we have refused to adopt the English power by implica- 
me sl have tujocted the esis on which it rested; and thet oar 
ym has heen of euch a character that, by not giving the power 
“rege argh 
gabe } patent eystem. There was no legislative patent 
‘- i before 15 & 16 Vict., 0. 83, Jaly 1, 1852. 
. Guly by the statute of monopolies, 21 Jac. 
mts eve Tan m (um) 383i 
Lead ict. €. © (1844). The statute of James was 
eee eae et om. 
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The hing of couse had the exe power ay sug. putiite sci 
to grant lands, moneys, rent-charges, easements or other gf 
belonging to him; bat, besides these, he could create as ne 
valuable interests, the honor or value of which was due to. : = 
subjects were obliged to render, and did not diminish the stove ia 1 
king’s coffers. Such grants were jure regio, by virtue of the: a i, 
prerogative or sovereignty. Hindmarch on Patents, cing . 
ancient authorities, says (p. 7): Bs 

‘It ie quite clear that the prerogative of the Crown to grant the sole an! 
inventions is derived from the common lew itself, and not from any 
This prerogative is vested in the Crown as the depesitery of the aes 
eoutive power of the state. . . It is inseghrably annexed to the Crown.” _ s 

This court has expreseed the datnction with the comeioenass of | 
epigram. A State cannot lay a tax on commerce, but if it impro o: 
a river by an artificial water-way, it may charge a toll for the =: 
use thereof. The Court expressed the distinction by the phrases, = 

* something imposed by virtue of sovereignty, not claimed in 
of proprietorship”; “an assertion not of sovereignty, but of 
of property,” and the power that was adequate for the latter: & oe 
totally incompetent to touch the former. Pwoket Oo. v. Keokul, 9 = 
U. S. 80, 85, quoted and approved in Huse v. Glover, 119 U.8 = 
543,550. The Wheeling Bridge suit was sustained because it was 
brought by Pennsyivasia, “not in virtue of the exercise of Me: 
sovereignty,” but “ seeking the protection of ite property.” 13 E be, 
518, 560. In the nancial dealings of the treasury the United Staten 

“benemne toned te site ae cegee pet 
cignty is in nowise involved.” United States v. State Dank, 96:0 
30, 36. The ordinary rules of law and equity canble tee 
deal with these property rights. The power of the executive 
property rights by suit does not at all imply thet he as 
sovereign rights by exit. (See pp. 57-60, infra.) 

The English Selve-fheles. No Englich patent act before 
vided any litigation im terms; but the grant of = mere 
right was waste paper unless the law would give damages fe 
and protection for the fature. In the absencecf any “L. 
tion the law necesserily gave its cndinary Judicial remedion. 3 
Eee : a4 
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THE SNGEASH SCERB-FACIAS= 


— different in kind, different in the power on which it rested, 
in the result which it was to produce. 
Siiicsteeslatécten the quaidightee' that no echjocs could in any way 
Eecalea « voyal great When a patent recited that it was made on a 
3 Fy Aap wamed, tho sintoment could not be coctzadicted This led to a 
ba {peeetice of antedating royal grants by many years, which in law 
ey le the former lawful possessor liable for mesne profits from the 
= date, until 18 Hen. VI, c. 1 (1489), forbade this. Hindmarch, 585. 
2 ht dae 2 against a royal patent is believed to 
© tbe in The Case of the Monopolies (Darcy v. Allin, 11 Co. BR. 84, 
5: A. D. 1002), wherein it was decided that a subject could defend 
2 Bgainet a royal patent for the sole manufacture of playing cards on 
pte ground that a grant of a monopoly of that which had Jong been in 
2 <gommon use was wlira vires and beyond the prerogative. Bat the 
iasiown, in fact, disregarded that decision ; that was why The Statute 
us grant. 
‘Te had a presogstive to recall the grant which by his pre- 
isgetive he hed made. He could do thie without the aid of any court, 
it the power to do this was usually reserved in each patent. Hind- 
weh, pp. 63, 481. The king generally caused the grantee to come 
itli-hie grant into the place where it was sealed or made, whence it 
em same record of it remained, and there, to wit, in 
| ‘Office of the king’s chancery where the Lord Chan- 
ft, not ase jadge, but as the keoper of the Great Seal, join 
uiry whether there were not just cause for the exercise of 
i-prerogative. The king usually caused the investi- 
re facts to be made by his judicial machinery for greater 
fies ealg-shatanats fo Ola own action, jot on our courts 
ph i for the purpose, in enses where they have 
at ies tating on dn Site, 
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ETS NATURE AND IFS BAG. 


inquired into, but upon the royal will. No court whatever over ki “f 
power in England to issue sach a scire-facias. The writ caly ie 

from the Petty Bag, the sealing office, and by royal | oh 
fied by a flat of the attorney-general. The order to the o 
to appear there. Hindmarch, pp. 881-3 ; 710, 715 ; 728, 729.° 

writ was in the form of the prerogative writ of right, without w 
the courts could not question the king’s acts. —“ We, being willing: 
that what is just shall be done in the premises” (Hindmareh, T14}22 
It remained in the Petty Bag Office, which made up the and: 


sent them to the King’s Bench to be tried.¢ The verdict wasesrt- 
fied back to the Petty Bag, where alone judgment could be enteral. 
(i. 405, 416, 788-9). When once it was suggested that the King 
Bench might order a vacatur, the intimation was placed ost 
ground that the order to that court to try carried the 
enter judgment. DBynner v. The Queen, 9 Q. B. 538. Thee 
was a prerogative proceeding, in which the royal source of 
employed the machinery of the court to aid it. 


© The learning on the subject is collected in Hindmarch on Patents Q 
Foster on Scire-Facias (1861). Hindmarch is of special value; his preface 6h 
dhe tha peotions chess achefhaes eure gpgensd ane dammed SSE 
experienced officials in the attorney-general’s and Petty Bag offices. ye 5 

The Magdalen Oollege Case, 11 Co. RB. 74, b, quoted in Hindmarch, & 
“The law has given the king a great preregative above any ef his 
that where by frand or false suggestion he is deceived, that he himself: 
cases shall avoid his own grant, jure regio.” | 

Legat’s Case, 10 Co. BR. 118, b. “ When, upon false insinuntion or pretences; 
the king makes any grant, as of any monopoly, etc., which in truth ! 
prejudice of the king and commonwealth, the king, jure regio, shall aveld su 
grants, and such letters patent by judgment of law shall be cancelled.” “on . 

Uhitty on the Provegatioes of the Crown (0d. 1880) sage, 0.18, § 8, p. 200 they 
the scire-facias to repeal a patent is a preregative precese,; and thet the king ii 
bound to allow the subject to use it. So cee. Siacietnh, 2 ye . 
sec. fi, 3. Bae oy 

¢ Is can only be sent to the King’s Bench, which is the king’s court, sil 
cannot be sent to the Common Pleas. Hindmarch, 468. Se 

$ It was recognised, in the neazest approach tosuch uso of the os 
ever been made here without a statute, that their action is : ry ti 
and that the result depends on executive power to aat without ¢ it om 
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possession of the chip as prine and therefore had general 


THB ENGLIGN FOWER TO CANCEL 
g “Lh te cottled law that a legislative grant cannot be impeached in 
[court for frand or misrepresestation in procuring it, or on the ground 
The Maxwell Land-Grant case, 121 U. 8. 325, 366-7, _ 
pd ences cited; &. Louis Ry. Oo. v. McGee, 115 U. 8. 469; a 
jv. Murphy, 109 U. 8. 238; McMicken v. United States, 97 : 
pe ets Pernsmeeth v. Bian. & Pac. R. R.,92 U. 8. 49; 
v. Harriman, 21 Wall. 44. Congress may order a 
ie a ceeuaiiliens this atntele: Gute:ho Govt enerteinnl toy | 
ee ene te pomagiion of Omgeem is the effec- 
| power. Fletcher v. Peck, 6 Cranch, 87, 188. J 
pe? distinction is of great importance. The English cancellation e. 
~ mot a judicial act, but was the exercise of a prerogative, just a 

pa the use of the cy-prie power was, and just as the grant of the E | 
mt was. Who has such parens patria powers here? In whom ¥ 
- Constitution vested all power about patents for inventions? = 
=o m this prerogative scire-facias the king might proceed upon two , 
‘grounds, entirely distinct. One would be that be was deceived by = | 
mations and elected to rescind, that is, upon the ground 
jed;; the other would be that the patent was in law invalid, | 
ja there was an entire absence ‘of frend, and, as parens patria, 
eter ne ne antes eee. Patents have been cancelled 
i upon both grounds, and the distinct character of each was 
a Hindmarch on Patents, p. 384, and citations. 
Seat eee Ome eae peatins wltch done aot 
| = - Fac ang was thatthe patent was granted opon th 
id to, and im fhet did mot, examine as to utility, novelty or 
| oseopeeousee Any incorrectness in these 
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Sach was the foundation for the power to revoke in Engiaad. Hind: 
march, 877, 78. But here, skilled examiners pass ly ape 
all the requirements. When representations are not trusted to, io 
are no ground for cancellation (p. 233, supre).<: ae 

The Petty Bag Ofice was not a court of trials. It was the plesk: 


La 


where the Lord Chancellor, as keeper of the great ssal, exertneay- 
with reference to certain royal grants, those powers which the canes 
mon law of Eagland attached to the sovereign as prevogetives, 80°30; 
of the great seal. The or 
great seal.” Hindmarch, 


Bell Compeny in The Clay case 
ings in the case of the Engtish patent on Mr. 
Such was the nature of the power which bt 
which recalled, in England. Res acta penta mg 
It was a sovereign or prerogative power. Now, ell power emi 
England has been to abe 
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E ponnss ond onats as bohnoonseliitr and clientif the prosecution fails 
~ Hindmarch on Patents, pp. 384-5, 710, states the rule, quotes the 
maori, angie he form of the bond The attorney-general 
dees not propose to adopt the English practice as it existed. 
be a We. can find no trace of a bill in equity to cancel a patent for 
enernation in:any of the Rags hocks. Vernon's cause (1 Vernon, 
$77, 370) was « bill to cancel a royal grant of property on the 
| ground that the king had the same right as a private person in this 
respect (4%. 282). The prerogative scire-facias was in form a com- 
gon law -pnoceeding, issuing out of the Petty Bag Office, and not 
©. out of thé court of equity, and it was tried at the King’s Bench 
j before a jury. Under what circumstances equity would or would 
Mot aid euch a purpose has never been considered there except as 
may be inferred from Neileon’s case, where the Lord Chancellor 
=; Mapped the proceeding as voxstions, and as implied by the. action 
% * of Parliament in passing 5 & 6 Will. IV, c. 83, enabling the Privy 
~Gounoil to care one defect by which an important patent had been 
ee 
_ Experience howe thet the power to cancel ie of no subetonti! Importance. 
“In England the reports show only two scirefucias proceedings 
Spine peteats for inventions tare 1190; six more between 
* 1790 and 1886; eleven more between 1836 and 1852, and one 
more after 1853.° In The King v. Arkwright (1785), the 
NTI cso eaidh tn Ge ipsath, Teun, J., id that ue cach 
mae bat bean broaght within bis momory Johnson's Patentees’ 
ee 1879, p. 271, eays that “this form of action has 
almost entire disuse.” None of these cases presented 


any really meritorious ground. In only one case (Arkwright’s) was 


oa 


Ye ©The King v. Arburight, Webs. P. C. 64 (1788). 
) = Pagheteey, ioe, Webs, B.C. Mond Beodiz Asm. ond lng. Put. Co 


: (1785). 
ong a  Resv. Outler, 1 Starkie, 864; 1 Carpmael Pat. Ca. 861; 1 Brodix, 225 (1816). 
s ne p Sern aoe, 1 Brodix, 997, 1 Carp. 802, 2 Stark. 249 (1817). 
ag e King v. Wheeler, 3 B. & Ald. 845, 1 Oarp. 804 (1819). 
King v. Fussell, 1 Brodix, 888, 1 Carp. 440 (K. B. N. P. June, 1896). 
wv. He 20. & P. 184; 1 Brodix, 986 (1836). 
= nna, ae. B. 


cepacia haben 


, 


there any charge of fraud, and Webster (Put. Oa., p. 74) 
. the verdict was not on that ground. Nearly all of them 
* draughtsman’s defects in the specification, although the i 
and the public had in fact learned the invention from the 
That is a good legal defence, but it-has about as much moral. 


a complaint by the parchaser of an invention that it was not falij/: 
described in the paper stipulated for, though it had been otherwise: 
disclosed to him. Metcalf’s patent was destroyed (1817) t 
} title did not clearly express the invention which was fully < 
the specification. Daniel's was cancelled for a cause 90: 


merit (though legal) that Parliament passed an act,5 & 6 Will. F 

c. 88 (1885), providing that thereafter, when a patent shot 

defeated for such a cause, the Privy Council might validate it.: 
sctre-facias against Pethon’s hed Sinet petmt wen tena Ga | 
bill at bar) a few weeks hefore the infringement suit on the pa “ 
was heard by the House of Lords. Lord Lrapmuner eves a a 
~te proceedings in it (1842) on the ground that such a suit was sssneeli 
Sir W. P. Woop, M. R., expressed the same opinion about Neliee#. 

case in The Queen v. Prosser, 11 Beuven, 906, 814. (e p. 208). 1 Ee 

| In the United States, 350,000 patents have been granted since the: 
) act of 1886, and about 2,800 suits have been tried om them. ne 
patent out of these 850,000 (Gunning’s insignificant patent & 
improvement in the way of fastening glass letters on shop signs) 

been cancelled by bill;* four other bills brought by leave of 
attorney-general have been stopped by the courts for want of 


The Queen v. Newall, Webs. P. C. 671, note. 

The Queen v. Nichels, 3 Brodiz, 300 (K. B. Feb. 1849). ; 

The Queen v. Walton, 8 Brodix, 486; 1 Webs. 626, note _ fag 

Smith v. Upton, 6 Scott, N. BR. 804 (1848). a 

Munts v. Foster, 1 D. & L. 942 (1848). “— 

Byaner v. The Queen, 9 Q. B. 638 (1846). 

Regina v. Cutler, 8 C. & K. 915 (1847). 

The Queen v. Presser, 11 Beav. 306 (1848). 

Regina v. Mill, 10 C. B. 879 (1880). 

The Queen v. Betis, 15 Q. B. 540 (1850). 

The Queen v. Hancock, 5 Dels. M. & G. 881 (1855). 

® Judge Wallace, who maintained the bill in Gunning’s case, af 

missed the bill in Colgate’s cass, on the ground that Colgate’s. 
sustained against the same attacks in an infringement suit. 
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BE * 44 CANCELLATION NOT USEFUL IN ENGLAND OR HERE. | d 
tiles 
=o 


ee 
ease. They are stated pp. 89-98, injra. 

-. It must be said therefore that the proceeding has not been found 
5 idbe of qeactiaa tapestanee. Nor is it of theoretical importance as 
- ompared with the private remedy. Every failure which goes to the 
-. eal consideration of the grant, and the substantial merit of the 
sca dhtel tn.oeecy-attanegh tn enthoen the gaunt. To open 
; = thee to exits by the king only means that be is to throw his weight 
~ jato private litigation, and always. into one side unless the royal } 
"quit can sustain the ‘patent against the world if it turns out good. 
Reliance on private enterprise, courage and vigor, without executive 
; Sadctchdihahatribancems quim,eul tay many a2 
fall be treed to hee on in other parts of it If, indeed, a 
| @ondemned patent or condemned defences gave rise to vexatious 
“litigation, a remedy might be convenient. But, whether it were 
_ @atated by the legislatare or the courts, the remedy should be limited 
; to the exigency. Bat thie bill does not suggest that element here. 4. 
"Persistent defiance of a patent adjudged to be good is a much more 
iiacccia sail end Af the count atahd adopt cay Rugilch pourtion the 
ee ee een eemeeer end ctleat to each eames 
ae amet be seneheeonncnlstery, 


: co: 


a Rt was with these subjects of thought, presented by English experi- 
enon, that this country had bo determine whet %% would do. 


“Tee Amerioen petest eystom. ‘The Constitution and the sots of 1790 
ee ee ee Seen wnentiens of Wott and 
= Wiguion wer tm test have ainced grat station 
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s 
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id: there or not; did not enact what they thought unwise or 
essary. This process of selection by statute is an intentional 
1 of what fa not cancted, as much as the establishment of 


| patente were of 1780 and 1775; the second was in litigation 
“ag nuts oman neteinne ap aman aedy scire-facias for 
} granted ia 1709, extended in 1774, and controversy 
aa 


+e 


what is; the materiale studied illustrate the new creation t | 
both in respect of what it takes and what it leaves. a 
The new creation reated on a thoroughly different besis from. ag 
thing before known. Instead of leaving the authority in “tie 
supreme executive power of the State,” “inseparably ned". 
thereto, as its inberent prerogative, and “not derived from any st 
ute” (Hindmarch, p. 7; p- 37, eupra), the Constitution took th 
whole subject out of the category of executive powers, end fs 
exclusively to the legislature. This court has stated the thet abd 
the legal consequence of #. “In that country [England] the x | 
“ emanates from the royal prerogative ; in this & is fouaded 
“on statutory provisions.” Shaw v. Cooper,7 Pet. 318; 
Campbell, 104 U. S. 356. By a familiar rule of constitutions! os 
coe te at eg a eS 
that had been done in England touching that subject. Bul & gave 
to Congress, to whom, said this court in Hamilton v. Dillin, 21.1 
74, “ the grant of a power means the grant of a branch of 
The English power to recall as well as the English power to gi 
was thus given to Congress, and forbidden to every other departae whe 
The will of Congress, expressed by legislation, is therefore s ) = 
and legislation is the sole source of authority on the eubject. 89. 
With this exclasive power to choose and determine, Congress; by 
the acts of 1790 and 1798, quoted p. 80, infra, while it gave ti e 
fullest defences in infringement suits, refused the broad Eng 
power to cancel. It declined to give any power on the subje att 
the executive. It did not allow any power to cancel patents elas 
hecause they were bad, or went beyond the authority of the Co a . 
tion and the laws. It allowed it to the courts in cases of = 
under a limitation of time, but made the bringing of ouch. a 
depend upon the previous leave of court, and not apon _ 
discretion. Under this, this court declared that the 
only such power to cancel as wae affirmatively given (p. & 
Subsequently, in 1836, it radically remodelled the . ‘ 
rel rn een eee - 
ing patents. Since then it has repeatedly been ‘asked tore~ 
power to cancel, and has invariably refused to do so. o1 
qpaste have: hese eps upon the grond thet no power to 


Sasi ate > 


ep en ee ae 
| qxisted unless affirmatively given, and bave been supported by the 
"plains of eminent comme un of congrenional ommitos to at 
“effect. Bat Congress has refused them all (p. 87, infra). 

a It is in view of these circumstances that we are to determine 
| Wether the power exit 


. The rules which govern the inquiry ac to the existence of the power. 
The will of Congress is supreme in thie matter for three reasons : 
Fire. All power about patents for inventions is given to Con- 
a. The sovereignty, which in England carried with it the power 
- to cancel, is thus vested in Congress alone. 

‘Second. The circuit courts do not possess all the powers possible 

__ to courts, but only such ae Congress bes given them. 

" Third. - It can not only exercise its specially enumerated powers 
_ lng, tt eerie how fe the eter deprtmets sal 
~ exercise theirs. It is authorised 

3 _*  Aleo, to make all laws which shall be necessary and proper for carrying 

| fato execution the foregoing powers, and all the powers vested by this Con- 

5 tittion in the governtent of the United State, or in any department o 

a 

"Action by Congress under tia power forbids al that it does not 
seek 70, infre). 

: ~The ordinary rules of equity do not give it. 

= + There is no exigency from which equity can create it. 
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and the history of legislation show no necessity which could 

© power to control the statutory tigation, or relee an equity 

iain 

¢ienot uncommon to fancy that if in any particular case a remedy 
be imagined more efficacious than legislation has given, * equity ” 
meércise it, Bat that is to mistake the true character of equity 

Bet 9 Sa toreieees to a ‘chancellor arguments which 

_esleere cael 

y true that when legislation. creates a right and 

vy, the ‘courte snonine thet the legislature intends 
: ee ae ee ae ee pan an 
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 Jation, based on such an experience, would be to “ cancel, 


beyond the issuing of a patent under that law, and this court would trens wees. 


o 


which suit the case. So where the remedy expressed is 
inadequate, the court may sometimes presume that it was ¥ 
as cumulative merely. But this case does not come withia = 
category. For here, creating the patent system in view of the tm a 
classes of litigation known in England, Congress took the one | vl f 
gave it the amplest scope and refused the other. ‘It adhered t 
these views in all its numerous revisions. The patent system ha 
flourished here for half a century without the use of this power; t . 
England it has been rarely used and chiefly to defeat patents © 
mere technicalities (p. 43, supra). It is thus proved not to & 

necessary. To find the power in the face of such a course of legit» 


reform ” the acts of Congress as well as this patent. These 
are considered in detail on pp. 80 ef seq., infra. 

This court has vigorously set its face against the judicial img 
tion of remedies, — particularly sovereign remedies, — from its ; 
sense of fitness. , 

Evans v. Jordan, 9 Cranch, 190, 208. Suit on Oliver Evane’s patent. * 
legislature might have proceeded still further by a shield for 
standing in the position of these defendants. It is believed thet the seasea, 
ableness of such a provision could have been questioned by noone: But th 3 
legislature have not thought proper to extend the protection of these provision: 
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the limits of judicial power by an attempt to supply by construction the 
omission of the legislature.” s. 
Rees v. City of Watertown, 19 Wall. 107. toe ed fodgnen gn 
city founded on such meritorious claims, that this court characterised the oity* 
defences as “ vicious,” “ unjustifiable,” “a high offence in a commercial et ae 
munity.” Three write of mandamus, commanding the levy of a tax, sve Be. 
results, because the officers named resigned each time. The Court found tial. 
his case was “hopeless.” Then he filed a bill asking the Court to oa 
effective assets of the city, é. ¢.. its taxing power, and levy a tax by ei sa 
or the marshal, just as in the case of an insolvent corporation it would aunei 
its assessable stock. Dat in opts of theoeetrong and recngaiaed equis, i 
court dismissed the bill for want of power. It said (p.1%1): ee: 
‘¢ But independently of this statute, upon the general principles of . — 
of equity jurisprudence, we are of opinion that we cannot grant thes 
asked for. The plaintiff invokes the aid of the principle that all legal real 
having failed, the court of chancery must give him a remedy; thet hese 
wrong which cannot be righted elsewhere, and hence the right a 
Srl wenn oe The .dificulty arises from too bread an 
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| none, but wherea particular remedy is given by 
} seems hounded and: croumscribel, by particular rules, it would be very im 
= for this court to take ét up where the law leaves it and extend it further 
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per Heine v. Levee Commissioners, 19 Wall. 656, was a similar bill. nna Court 
Fc cgarmed Bese v. Watertown, and sald (per Mitixn, J.): “That case 
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THE ORDINARY LITIGATION I8 SUFFICIENT. 


application of them. They have been established and recog! a 
for seventy years, and the patent acts wore passed in view of thems‘: 
In the two tax cases the Court referred with considerable. wae 
the fact, that the power to regulate the laying of taxes was intrust 2 
to the legislature ; and that the proceedings actually euscted wesw ‘i me 
law to be deemed exclusive of all others, even though the resalt was: = 
that the municipality could absolutely defeat the holder of a 
claim. It is obvious that these considerations apply with redoubled: 
force to the case at bar. Gg 
These rules have been laid down with extreme vigor where thé: : 
question was whether the court would find in the executive or ti. / 
the courts, authority which Congress might have given thea, bat % 
had not. Some of these cases are collected on pp. 68 of seg.; taftey : 
The erdinery Wigetion ic euffcient here. There is no suggestion ta, 
this bill, and there can be no pretence in fact, that the ordinary: 
gation about patents is actually inefiicient, or thet there is mo remelly. * 
against a bad patent if this power be not implied. ee 
flourish without its use, and has (pp. 42-4, supra). The thet 
con be enid fe that the power might sometines’ he esaventennili 
sentunast whe ab ence plese th to tho-<ttngeapeliaanaannannae 
Congress may give or withhold, bat courts cannot imply. as 
We pass over the Patent Office examinations unknown t0't ne 
English law, and which indeed take away the ground upon Ww 
the aghh ahi ee nn 
(p. 0, supra), end confine eusesives'to the tilgathin tiv-anaital 
No patent does, in fact, “establish a monopoly,” nor is # a. deat a 
in the community, until it has been sustained by litigation whieh 
other coarts think such s entisthctory trial of the merits 1 ‘thes 
will grant preliminary injunctions on the strength of it. .. 
shows that Bell’s patent bas reached that position. 
Bat a patent once condemned by a circuit court. is, 
dead until this court rehabilitates it. Many patents 
been sustained on the first trial have been held hed at th 
On the other hand, out. of the 350,000 patents. which .br 
issued, and out of all the contested cases in the bk 
(about 2,800), there are but two patents which heve b 
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(age aegis been once overthrown. One 
=» is the Fat Acide patent, which this court took « broader view of in 
Ste second ease (7iighman v. Proctor, 102 U. S. 707) than it had 
7 Gret ( Mitchell v. Tdghman, 19 Wall. 287), though the first 
E decision was followed in the circuits until the second was made. 
$ The other wes « metallic cuspidor patent. Judge Nixon overthrew 

f Wie in 1877 (Jngereoll v. Turner, 7 Fed. Rep. 859), because the 
= imwention was known to others before the application, and the 
Sopa introduced no other proof of the date of his invention. 
F Gadge Buascmvonn sustained it in 1819 (U. S. Stamping Co. v. 
é ing. 7 Fed. Rep. 860), upon-clear proof of an earlier date of 
h . fawention by the patentec. Certainly there would have been a mis- 
- “Ganriange of justice if the first decisions in those cases had killed or 
: = Menited the patents forever, as the court is here asked to do. 
See teseatts oat tery ogy ‘enkted thet the power to creel wes 
grec It enid that “if euch repeal be not had, still the 
© have a perfect scourity.” Ez parte Wood, 9 Wheat. 603 
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F ipuh tesignidnant won of the power to cancel, and the enormous 
ee ee ne ee ected oo 
b, apes, enewer the suggestion of necessity by the results of 
se. The bill does not suggest any such necessity. It is 
pe paced an tint ground, bat onan aboltaright to here try the 
by of the patent. 


The Question of Power. 


oom ose gm and the plaintiff must sus- 
Srmatir » of both. One is, 

@ end the courts poccces thie prerogative power 
en? and the other is, 

in the thee of the loglelation which has been hed ? 
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prerogative powers, as to forfeit a charter ora 


‘foe "tho poopie ofthe Welsh Stina” into whoever claims it. 
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grant, etc. ; but in each cases he acts as the mouthplece of : = 
not under the Judiciary Act, but by force of special authority. « 
there is no aiding statute here. If the power exists ia hiew ¢ 

We say “ conferred,” for in some funn tee gueie-emaiasl ie 


The Constitution, while definite as to ite purposes, was 
vague as to the precise manner in which they were to be carzied on 
Very few of its provisions executed themesives. It therefore gx 
and necessarily gave, to Congress a large disoretionmry power. 4 
legislation — the power “ to make all laws which shall be secs 
“and proper for carrying into excsution the fhreguing powers, # 
“all other powers vested by this Constitution in the ax 
“the United States, or in any department or officer thereof.” 
as has heen frequently decided, vested in the legislature uct calf” 
authority to execute the powers specifically given to @,° but to det: 
termine (Ex parte Yarbrough, 110 U.S. 652) how all powers vested: 
in “any branch of the government by the Constitation” or 
in the government of the United States and not specifically 
to any department shall be carried into execution (v. 


pp. 70 et seg., infra). sf. 

Under this grant the judgment of Congress as to necessity and on 
priety ts conclusive upon all mattere which involve chose or 2 
and in any case where choice can exist. But he would be beld’s 
should say that the executive could decide with any such _ 
extent of ite own powers. The most important constitetional ai - 
both for their exercise and for their definition, upon 


©The clause was superfluous for that purpose, because, as Congress Wh 
merely a legislature, the grant of any power to it cccemarlly tnglied 
was to be exercised hy legisiaticn. 


ss THE POWER NOT INHERENT IN THE BXBOUTIVE OR COURTS. 
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=. Thesole power about patents for inventions was, however, given to 
4 ‘Gongress, to whom, said this court in Hamilion v. Dillin, 21 Wall. 
7h, * the grant of a power means the grant of a branch of sover- 

, Senty-” 
Ht cannot be pretended that our executive can have this power 
35 * @ietute offcsé, on an inheritance from the English executive, for the 
a + Gonstitation has in express terms made Congress the heir of all 
_ ‘royal power about patents, and therefore, if the attorney-general is 
% i aici ical anitrtaemnticentiinw ef Gemguete, 
re ee enenernn which brings us back 
eee engeiny satiate: Congress tan try atatute mado him co. Nor 
_. eam-it be claimed that the execative can act herein by force of its 
ae to “take care that the laws be faithfully executed.” That is 
Ie tetyse-qrecm provision tntierting the soturs of executive duties, 
;*. apd requiring legislation to give it effect. He is to enforce laws and 
on to-make them; and he is to enforce them only by using the 
“Ble mohi ‘which legislation provides. As this court said of the 
i. cial power in Hess v. Watertown, 19 Wall. 122, he is “ to act not 
y upon established principles but through established channels,” 
uti," to tho axtout and inthe mode by law eetablished” (3. 121) 
ja, moreover, cannot give him any power as to patents ; 
ee aid he would be bound to supervise the proceedings by 
ehich ee ee 
v. Hee, 113 U. 8. 50 (¢. v. p. 89, infra), it was 
— en tata ears at ieyimmeentins Sepent- 
7 si=eren these given to the Secretary of the Interior, without 
ieee ze mo patent for an invention can issue — cannot apply 
| unless ¢ is 00 specified in the Patent Act. The real 
off thinclause is, thet he is not only to. be obedient himself, 
be vgn te ht hoe ia rendered by other 


Pedy hrf be gn ith ngnion 
ae Eagiend was, that while the proceeding 
» end:conld only be initiated by the attorney- 
y private party who fancied thathe was aggrieved 
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_ this practice as it stood. He would take all of it which g 
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a matter of right, unless his case was purely frivoloes or encod! 
Then, subject to the power of the attorney-general to stop: th “ 
ceeding, the promotor prosecuted at his own cost; but before: | 
ning he was required to give a bond, conditioned, in case the ps 

cution should fail, to pay the patent owner all hie costs ot 
expenses, “ taxed and regulated as between solicitor and client.” 


march, 710. As it was a prerogative proceeding, Bo equity for its 
ercise need exist. The attorney-general doce not propose | 


to him, raject all of i¢ which given protection to the: eltieenyis 
array the public treasury always on one side. Congress 4 | 
pick and choose, and, therefore, where choice is required, C 
alone can act (pp. 72-3, 75, snfra). 


Hon plenary power on thin ecbjet boon lodged bs the’ Feds 
sad the Federal executive except when poollively resivelned; or Ge 
pormar cute to: Cs <n Reni AiGiien tae SoU SNeD Sea 
whet the lew deeme @ necessary implication? | 

The general rules under our Constitution have been « 
several cases. 

The Floyd Acceptances, 7 Wall. 676. « When this inquiry arises, w 
we to look for the authority of the oficer? 

“The answer which at once suggests itself to one familiar with the : pag 
of our government, in which all power is delegated and is defined by be 
stitutional or statutory, is, that te one or both ef these ssuress WS) ine | 
in every inetance. We have no officers in this government, from’ th 
dent down to the most subordinate agent, whe does net held efies: 
law, with prescribed duties and Menited autherity; and while seme of 
an the President, the Legislature, and the Judiciexy, exercine powe re 
senee left to the more general definitions necessarily incident to Sanden 
law found in the Constitution, the larger portion of them are the eraall 
statutory law, with duties and powers prescribed and Manited by Get Inu, 
would seem reasonable, then, that on the question of the eutherliy of: 
retary of War to accept bills of exchange, we must lock mainly to tho aete: 
Cong-ess.” ‘ 


© The Quem v. Aires, 10 Mod. 354, stated in Hindmarch, 384-6... 
Butler's case is am express anthority thet a ecivefacias is the 
that the crown de jurcought to permit subjects te enc in the: 

Blackstone, Book III, ¢. 17, par. ii, 3, and Ohilty en 
p- 880, state the came rule. 


cE Uneted States v. Union Pacific R. R., 98 U.S. 569, 606, upon 
ne reer Summer ont. quoted from Bank of 
 Golumbia v. Okely, 4 Wheat. 235: “The forms of administering 
"justice, and the duties and powers of courts as incident to the exer- 
| Selo of a brand of sovereign power. must ever be subject to legis- 
~ “lative will.” Of course this is exhaustively true where “the 
iiisk of sovensign power” in question has been granted to Con- 
alone. 

© In England it is usual even to this day to think of the sovereign 
ae the yeuentive admslaicetion‘s “the, govecuest, which is en- 
Be = titled to do what it plesses unless restrained by enactment. The end 
¢-: and aim of our Revolution and our Constitution was to overturn that 
3 _ lage! bani and that mode of thought The entire sovereignty is in 
r = "the people,” and each branch or each officer has what has been 
elle ly given to it and no more. This is not a mere political 
It is so essentially characteristic of the frame of our govern- 
that it has always afforded the rule for all judicial construction. 
ea liga dco 


ae 
. is és 


ze a ne have 
“7 the powers of the English sovereign.* He would only be 
ne lat who should say that our executive departments had them 
ut regard to legislation. Yet if they come by adoption, they 
te em stl 0 they woe Legislation is needed 


a we usually understand, that special pre- 
ee which the king hath over and above all other persons and out of the 
‘esusee of the common ‘law, in right of his original dignity. . . . And 
eee natn Sak dernngieeh Gatew ie 
pS 0 gm is law in. no case of the subject.” Blackstone Com., 
on ) enslating (a Mr. Locks has woll dened ie) in the dlacre 


his power to govern, ¢. ¢., his power to make that law 
“were not law. It is the old power of the absolute 
en Oe ie omentanel ty onto ot 


“ee 


—_— —— 


Watertown, 19 Wall. 128, quoted p. 47, supra. It is not 


WHAT CAN BS UWFLIED. 


because they passed to “The People of the United States,” end aap 
only go out by positive laws, and because their nature ts ho 
the action of a deliberative and choosing body is needed to say wil 
shall be taken, and who shall wield it. Now, this hes been eaid'ai 
to patents by the Constitution. ar 
How does the law ascertain the “legislative will” ie ouch 04 " 
and under our Federal frame of government ? a 
implications. The general spirit of construction and he sated 
ascertaining a binding intent have been happily expressed. by a 
court. be saesuvadinh aude: to cutsien, c2-oo 
wh om tng or Seems 0 em ta 
“ parties to the extent to which they may have even imperfectly x ‘ 
* pressed themselves, and another to add to the inctruments a ¢ 
” covenants as upon s full consideration the court may deem: 
“ completing the intention of the parties, but which they, ela 
“purposely or unintentionally, have omitted.” “It would be = 
‘ missible to deduce an implication of a promise not from the contenel 
“ itself but from the extraneous fact that such a promise ought to he 
“been exacted.” Maryland v. R. R. Co., 22 Wall. 113-8. 
legislature, in passing an elaborate statute, intends what ite 
will produce ; it does not intend the introduction of other i 
because a court may thereafter deem it to.be in furtherance ¢ f te 
purpose. “ A general court of equity cannot, by avowing that @ rs 
“a right but no remedy known to the law, create a remedy in violaiie 
* of law, or even without the authority of law. It acts not only uy 
* established principles, but through established channels.” tes 


es... 


that no remedy at all is provided for the precise point, if the wi 
system can fairly exist without it. “Courts cannot supply o 
* sions in legislation, nor afford relief because they are sepposel| 
‘exist.” United States v. U. P. R. R., 91 U. 8. 72, 85. — 
Where an euthesily fo suo cto to ingle a “s 
following case ; 3% a 
Kohl v. United States, 91 U. 8. 987. Congress by a epectal eatate 9 
the Secretary of the Treasury to take in ineituns the land needed Ces 
public building, and directed him to pay for it. He-took the k be 


proceedings in the Federal court for an assesement of =." 
held that the statute was within the power of Congress, sot Go 
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[sim court were also authorized by that act. Congress, by directing him to take 
=; the land and pay for it, and giving no way of fixing the price, impliedly author- 
7 ~ {sed him to employ the well-known and usual steps for that purpose. A fur- 
<= ther question remained, and that was a to the power of the court to entertain 
ce < euch proceedings under the authority by the then existing Judiciary Act 
=i. (BR. 8. 689) to entertain “‘ suits at common law.” The court decided that the 
- «proceeding was technically known as 2 “ suit” at common law. 
=  Keoh?e case was under BR. 8. 629. The language of the act of 1780 was, 


ie = ** guits of a civil nature at common law or in equity,” and this is copied in the 
i . get of 1876 and the act of 1887, under which the present bill is brought. The 
- Glause—‘“‘of a civil nature” — was omitted from R. 8., but restored in 1875 
- > and 1987. 

a A:dtudter view was tahen in Untied Bieteo v. Great Falls Co., 119 U.6. 045, 
Se ~ and Boom Co. v. Patterson, 98 U. &. 408, 404. 


.. hee Prerogative or Sovereign Powers can be exercised by the Circuit 
'* Gourte under the Judiciary Act, nor unless specially conferred. 

c "The cheracter of the oult depends upon the result simed st, and not 
fp Spee the form of process employed. That the process by which the 
* @ourt aids the exercise of its known powers would suffice for the 
{(smarelan of ethers dose not of itl confer those other power This 
[1s true as to mandamus, etc. Rees v. Watertown, 19 Wall. 121; 
ine v. Levee Oom’rs, Ib. 655. And alsoas to certiorari. Ez parte 
1 Wall. 248, 249, p. 72, infra. This court has original 
ition “in all cases in which a State shall be a party.” Yet 
it power cannot be exercised to accomplish a result not warranted 
7 the Constitaton. Wisconsin v. Pelican Ins. Oo.,127 U.S. 265. 
» if the court is empowered to reach a result, and sf 
= eae beat ot aeetg Se wtiony rules of equity, 
; ‘may aid. City of Georgelown v. Alexandria Coal Co., 
&.'91 ; Irwin v. Dizion, 9 How. 27; Miller v. Kerr, 7 Wheat. 1. 
Ba a ts tre 
fit be shown, and never where there is no authority to enter- 
fhe prin rare Attorney-General v. Detroit, 26 Mich. 
> 7p ae rey-Gien - Tudor Ice Co., 104 Mass. 289 (per 
x, J. rR v. ile 105 U. 8. 242. But even in a 
ore ee rns © on te pene, te 
eer err orem © sah. Rest v. B. R. 
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Property sulte and sovereign or governing suite ; ordinary jodiolet 
and prerogative powers. Generally a writ or an injunction 
habitually used as a mere private remedy between 
enforce private rights of the two parties litigant, issued or mod byt * 
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erty rights of the Government plaintiff, but for the purpose of eon 

trolling the relations between the defendants and the pubtic'an mas 
is a parens-patria, or sovereign suit. It is an exercise of the’y adit 
tiff’s right to govern, its interests as 6 property; 
owner, —it fe brought “by virtue of soversignty sed not of sight) 


* 


= 


, oe 
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power to act, are perfectly settied. Bridge; W* 
How. 518, 559; United States v. Union Pac. R. B., 9 U. 8. 5004" 
Wisconsin v. Pelican Ine. Oo., 127 U. 8. 265; and ences on he 
following pages. oo 
A suit by or in the name 


of the United States to cancel a patent: 
: mg ne 


being. « bill in equity to cancel, ender the eodinary: 
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THE PREROGATIVE POWER TO CANCEL 


This court has reached the ssme result on the same distinction. 
- Cotton v. United States, 11 How. 229, was trespass against Cotton 
for cutting trees on the public lands. It was objected that the United 
States could only maintain a sovereign suit as by indictment, and 
not a private suit. But the court decided that the United States 
was “a body politic,” or “artificial person,” as well as a sovereign ; 
that in the former capacity it could own property, and therefore 
bring private suits to protect it. It said: 

“The powers of the United States as a sovereign, dealing with offenders 
nero ray em enna he Ceteunied wis thelr vightens a body pelltic. 
i Tne oe een apen Chir Cage Pewee enanet 
affect their civil rights.” 


In United States v. Hughes, 11 How. 552, 568, thie court de- 
cided that it could net cancel a patent except on the footing of relief to 2 
property ewner. The prerogative proceeding of a civil nature tu 


' gecover the king’s lands was an information by the attorney-general. 


Chitty on the Prerogatives of the Crown, p. 882 (1820), says: 
“+ Another prerogative process is by information filed in the exchequer, at 


+ tae instance of the King’s attorney-general. . . . The information is not 


founded on any writ, but merely on the intimation of the attorney-general, 

upen which the party is put to answer, and trial is had as in ordinary cases.” 
‘He adds that this prerogative remedy lies for holding the king's 

lands without good title. This process was the one habitually used 


: 4 inthe colonial courts before the Revolution ; ¢. g., Lord Proprietary 


v. Jennings, 1 Harris & McHeary, 92. 

_ , “Eke proceeding against Hughes to cancel his land patent was in 
‘Bien sod we eemend > oom tthe Eagle pretin. 
| (ine ped panel age 


eT get a@ueny, 
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The court then passed upon precisely the question whether 
had, and decided that tt had not. It said: 

«ao tout nit candi’ Galietieh teniib Gib tateainadiatiaasnadalll 

is improper and will not lie. | pas 

** It is to be regretted that this was not a simple bill in equity, brought by tf 
United States against the defendant, Hughes, praying that the patent ee: 
annulled and surrendered by a decree in chancery, without eny attempt of @ rt 
ilating the proceeding to en information brought by the atterney-generel G6 
behalf of the cpown, in England, to repeal a patent. In this country the lands 
of the United States lying within the States are held and subject to 
(under the authority of Congress) as lands may be held and sold by 
owners, or by ordinary corporations; and similar remedies may be oye 
the United States ae owners that are applicable in cases of others. This, w 
think, is manifest.” 
The court, in that case, as in some others, consented to treat the 
as a simple bill by the United States to clear or relieve the title, end — 
it only on that footing. Hughes contended that the land, if recovered, w 
go to Goodbee’s assigns and not to the United States, so that there was mii 
interest to support a property suit. The court, meeting this point, which of % 
arose in consequence of the decision that a property basis was mecesenty, I 
thet the United States had sold the land to Geodbeo bafors the patent @: 


Hughes, and, therefore, was bound to get Hughes's patent cancelled in os mi 
to make a title to Goodbee. ee 
This is the only case which has called upon this court to pass cn. | , 
the precise question, ee 
question was even argued here. 

The same views, antagen Go mame Setanta oh Sealy 
the Oredit Mobilier case (p. 63, infra), and Chancellor Kent in 
Utica Bank case (p. 66, infra), to decide that the attorney-g > 
canst aah eqedig to eptastenenh gosesence Sensis nae 
ing parposes without legislation. To sustain thie awit to to venaae 
those authorities. 

It will be found thet all that hes ever been decided about 
serpin tomers TREN CS 3 
and not on any other. As such a suit is simply a property a tha 
ordinary equity powers granted by the Judiciary Actare euficient | ie. 
it. Nor is any special statute needed to enable the at y-qgener 
to bring such suits. The business of the treasury end ¢ ar oe 
ments requires ordinary contracts to be made, end suits on th 
of course, necessary. Congress has not expressly : - 
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LAND PATENTS ARE CANCELLED 


bat:has contemplated that the work should be done, and it cannot be 
done without them. From the earliest times this court has sustained 
the power on that ground ; it has been universally used ; Congress has 
- pot only acquiesced, but has from time to time appointed various law 
: Officers to’ “superintend ” precisely those suits. (See the statutes 
es quoted in the report of U. 8. v. Hughes.) The executive has the 
ee same power to bring suits about the public lands, because, as this 
ite  @dprt said in United States.v. Schurs, 102 U. 8. 896, Congress has 
ii _ given to the executive “the general care of these lands.” That, in 
a _ the absence of specific statutes providing remedies, gives the power 
—;  to-use the remedies of private land owners, just as much as it gives 
the right to lock the treasury vaults at night. 
< — But this suit is not of that character. It is not to retake prop- 
E erty. which, when retaken, the United States will enjoy. The de- 
struction of the defendant's right is a “governing” act as much as 
i —sthe grant of it was.. The object of this bill is not to transfer 
©. property from the defendant to the plaintiff, but to determine or 
i to change the relation between one subject of the plaintiff govern- 
tment and its other subjects. It is the Bngiich prerogative suit for 
ee the English prerogative ends.° 
- ‘We-bave pointed out the significance of United States v. Hughes 
a (p. 58, supra). The recent land patent cases go upon the same 
‘+. ground. In The San Jacinto Tin case a question was made an to 
 hi-anthority of the attorney genera That merely raised the ques- 
— a ‘he was the person authorized to appear for the United 
» in suits about property which the executive was authorized 
23 brie jo bas it did not touch the question as to the power of 
} emEe and the court to bring and to entertain sovereign 
These cases were placed by the court on the property basis. 
Bin Sasinto ease the court (125 U.S. p. 288) relied on 


oof the land patent ences the court has pointed out that the suit 
tee caery for —anseietion, because when one land 
siding & secdad one is abselately void on its face. But asto in- 
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Minor’ case and the Colorado Ooal case, which wore rested: ep 
court expressly on the property interest of the United States, aa 
the paragraph at the bottom of p. 285 assumes that a prop 
interest in the United States, or in some one to whom it ie Pa 
an “obligation,” is necessary. The opinion concluded : f ‘a 
“ But we are not so entirely satisfied of the want of interest in the Waited: 
States in the whole or a part of the land which to covered by the pateuh ante 
Sealy wa to exping Genk he MARS Re, NEES: ne RI 
bi United States v. Beebe, 137 U. S. 388, 342, the court sti . 
the rule and the reason for it as follows : ba 


“ The public doman is held by the Government as part of its trust. The): 
Government is charged with the duty and clothed with the power to prot ps 
from trespass and unlawful appropriation, ant, caer eS ee 
invest the individual citizen with the sole possession of the fitle which hei Ul 
then been common to all the people as the beneficiaries of the trust.’ se: 
patent is wrongfully issued to one individual which should have besa. 
to another, or if two patents for the same land have been issued to two d — 
ont individuals, it may property be left to the individuals to settle, by persou: se 
litigation, the question of right in which they alone are interested. But | 
should come to the knowledge of the Government that o patent has bi ry, 
fraudulently obtained, and thet such fraudulent patent, if allowed to: al 
would work prejudice to the interests or rights of the United States, or a 
vent the Government from fulfilling an obligation preys 
public or toan individual, which personal litigation could net remedy, there w 
be an occasion which would make it the duty of the Government to | 
judicial proceedings to vacate such patent. 

‘In the case before us, the bill avers that the patents whose 
asked for were obtained by fraud and imposition on the part. of the p 
Beebe. It asserts that there exists, on the part of the United States, an: 
pn ohn pnt ote gal oreo he ade din 
bill; that they cannot perform this obligation until these frandulent pe 
are annulled; and that they therefore bring this suit to annul these frau: 
iastraments whose existence renders the United Stales incapable of 


their said prior obligation.” 


Thooe cases did not call for any decision shout sovervign st 
The question about them was not, so far as we can ascertain, aff 
The court rested them on the long-established property basis... 

Now, the criti which the court requires to overtars ai 
grant must be made out here, because this ie a request is equi 
to exert its powers to cancel a solemn deed, made after exautl 


weer’ 
ae 


=.  @imary bills in equity to inquire which of two parties owns a piece 
& . of property does not show that it has authorized the court to enter- 


What power ie granted by the Judiciary Act. The Patent Act does not 
givethe power. The only other legislation to look to is the Judiciary 
; en and the circuit court bas no power except what is there given. 
=. General language in that act, however, cannot be read as essentially 
&  ipodifying the patent system, itself created by special acts which 
Bt. have always dealt elaborately with the question of litigation and 
i gemedies. The Judiciary Act gives to the courts general powers 
z¢°. which may be used to do what the Patent Act contemplates, but it 
a does not authorise the use of those powers to accomplish what 
% 2 > that act does. fot intend. This well-known rule of construction is 
© eovered by thd euthorities cited on pp. 70, 78, infra. 

‘The Judiciary not confer upon the courts all those sover- 
eign powers which be exercised through the judiciary. In the 
~“Qredst Mobslier case ( United States v. U. P. R. R., 98 U, 8. 569), 
* fs corzonnn owed eins ad men of roperty tl 
eaten chee in general terms for the public benefit. The 
os if the Siieapitidea nid tins, teatuk ¢:satlens qrlovense which 
st cause of complaint to the public, violated the purposes of 
3; = Suomgress and indeed seriously threatened the security of the United 
roe for ite vast loan. The special act which ordered the attor- 
2 (were I to sue charged, in substance, that some of the parties 
eenit hed, by means which equity would not eanction, diverted 
| and obtained possession of property which belonged 
= of tho partion, and was by law devoted to other uses, 
i that the object of the suit was to investigate these 
» and compel those who held the money wrongfully to 
it: where it belonged. The bill was framed in this aspect. 
eee Se: misdeeds complained of, unless the money 
i, would destroy or seriously impair the security of the 
a8 me | for a vast loan which it had made to the company, 
cern tepeaneien sient» an agent for carrying 
Ree Pet certnted aang. and would defeat 
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public objects the attainment of which was the motive ait 
congressional. grants. If the evil could not be reached in thet i 
the existing law of the land gave no remedy. ie 
The Court declared that the power of the United States wae ys 
cally absolute over that corporation, and could reach any wren ik: 
might commit. Even the power to cancel its charter, which eat = 
the right to administer its property after cancellation, hed “ 
preesly reserved. piherdewnhywheeratists 
reached just such cuses of violation of daties by a. . ol 
the Court pointed out several ways by which, it 9fd, the p 
the United States, exercised through its judiciary, could re 
evil. So all the requisite power existed somewhere. . ‘Ter 


ceeding was in the form of an ordinary bill in equity, and ite 
— to declare and establish « trast, to reach and apply funde. wap =i 


fully diverted, to declare void contracts made in violation of bh 
— were such as equity constantly grants, 20 that the case was ns et 
embarrassed by any difficulties of form or of. process. The Gon 
smd 0 chs of "ne sie, 
“csrp -duie* tc whee ee ee . ‘ 
Why? “Sa 
The court whens the, Mi fens fied tedelbessliesiel 

Sar a tm ao se ad pt a 
giving a greater geographical range to its subpane, saying th 
relief, its powers were the same before the act as afterwards 
The ct tntoraed to do all tat could be doe ey : 
which the Court said meant all that could be done “by th a ret : 
principles of equity jurisprudence,” applied to “the: ni 
“legislation, are cognizable in the ordinary courts of 
te sorrel ee nt 
could such a court do? It could administer those rights.wh Rit 
out of the ownership of property, and could satiefy th + —- 
the United States as a property owner hed eet 
but that was all. Wha "he Unind Bat wed mp 
ee a ee 
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ae SOVEREIGN POWERS MUST BE SPECIALLY CONFERRED. 


~ @oeo. It could: employ courts of equity for that purpose; but st 
een weed eee ahah, on 
- plaintiff, t asked for. None of these sovereign powers, though 
e. -~ most States gave them to the court, could be exercised by the Fed- 
or ~ eral courts by virtue of the broadest general grant of equity powers. 
{- .~ Such was the decision and the basis of it. A few quotations out of . 
many which might be made show how olearly the court drew the 
line. | 
The government,” it said, “sustains two distinct relations to the 
“railroad company, and, in considering her rights under this statute, 
“it is-important to keep them separate. . . . The government has 
“all the rights which belong to any eburaiuianiaaiiss te 0 aur 
—. and legislative power over this creation of that power. 


oon mplayer thr the enrngnof wal, oe — all nde 
et portion of the charter. After examination, it was una- 
any ground of relief due to the United States as property 
—Seaplel genet ee It said: “We are unable, 
8, to sce any felief to which, under this bill, the United 
em eteount of ite contract relations with the company, 
Thy a court of equity.” 


' Sires Se 


a as Sete Se BS power of Gn Uahet Sate 
‘the court, at the request of the United States, on a 
Oongress, do what other courts of chancery in 
Ee cceery viesans Becanse 
| he circuit court only general equity powers, 
exning suits. The court answered by 
Bd grant all tho relief suthoriaed by “the 
soe rem sam but theexiating 
dense” ; “ relief growing out of the re- 
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UNITED STATES VU. U. P. RB. R., 8 U. 8. 5 


And then it said why it did not use the other powers (p. 6! 
“ There are many modes in which the legicleture could have a 
“ into operation all the judicial powers known to the law... Ba 
“not done 00; and thet le the constantly recurring snower to this’ hi 
That yhs conclusive. ‘The logiistere bed sot prethteed @ 
powers ; but it had not affirmatively enumerated them among ti 
which it gave ; rh at rt i tae 

But could not those objects he reached by the use of the rea 
nized equity powers of the circuit court? That, said the 
(p- G17), le the ground which “is most early tnnoted 
here.” 

“ The proposition is that the United States, as the grantor of the f 
of the company, the author of its charter, and the donor of lands, : ST hs 
privileges of immense value, and as parens patria, is a trustes, invested ¥ an" 
power to enfanss the poaper ase of the propesty ant SEs 
benefit of the public.” 

It can do this, and through a coart, if it so ordains. na tocealy 
cannot do it by virtue of “the relations of the corporation to 
“ government, which, without any aid from legislation, are 
“gable in the ordinary courts of equity.” 
: Pochags the true sigaifionnee of this ence con:tncmmepieal taal 
statement that the effort of the attorney-general (well illustrated by y: 
his reported arguinent) was to show that duties of the subject to th 
governor could be expeseed in terms of a trust, co that equity ould: 
compel obedience to the orders and purposes of the goverser by. its: 
sition. The sovereign can frequently use the courts to assist in' thas; 
sort of governing, but it must eo ordain. A general grant of eqaily’; 
powers no more authorises such governing suits than it suthorindy ; 
the punishment of crimes or their prevention by injunction: © 
oon hel eres the ety of en foverde mein la - 
specific performance of it, and should insist that equity’ 0 
ineordere whenever 16 thought ite precenes wine <inniil 
those which the legislature has proved: Sie dite: easy nae = 
bedience which it contemplated would arise. fA 
The court approved the fling cae, which dese tht 
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66 SOVEREIGN POWERS MUST BE SPECIALLY OCONFERRED. 
&. governing power cannot he used by the courts without an express 


f°” “People v. Ingersoll, Tweed and Garvey, 68 N. Y.1. This was s bill by the 


- tate to recover for the benefit of the city the money stolen by the Tweed 
5. Sing. The Court of Appeals decided that the English rule did not prevail 
Shere. It said: 

a “ Doubtless, the prerogatives of the crown, except as affected by constitu- 
=  tdomal limitations, exist in the people as a sovereign; but to what extent the 
->... exercise of this prerogative is committed to the public officials, either by the 
= . legisiatere or by the common law, is a question worthy of grave consideration, 
= - ‘amd net to be lightly decided, and should only be determined when necessary 

-' to a judgment and decision. Whenever the legislature, by statutory enact- 
L:- ment, has conferred upon State officers or public bodies authority to represent 
&. ~ the body of the people in the exercise of any prerogative right, no question can 
> .. ariee, for, in those matters, except as restrained by the Constitution, the legis- 
lature is supreme. If there were no other remedy fora great wrong, and public 
E. justice and individual rights were likely to suffer for want of a prosecutor 
3 - enpable of pursuing the wrong-doer and redressing the wrong, the courts would 
©. etxuggle hard to find authority for the attorney-general to intervene in the 
pe. mame of the people. But in the absence of such a necessity, the exercise of 
<= high prerogative powers ought not, by a species of judicial legislation, to be 
+ eommitted to the discretion of any individual or body of men. Such a com- 
gs waittal of power should be the act of the legislature, who can hedge it about 
with all necessary safeguards.” 

‘oa ‘4 Necessity” cannot suthorize a Federal court to exercise sovereign powers 
© erany powers not clearly given. (See pp. 47, supra.) 

7: . “The decisive rule that the broadest grant of general equity powers 

= does not give the right to entertain sovereign suits, or suits to con- 
© trol the relations not of two property owners, but of governor and 

& - aabject, is well settled. 


Sane nares v. Utica Ins. Co., 2 Johns. Ch. 371, was an 
lig: Gho-attannap-queseal for on injunction to restrain the 
s from carrying on a banking business forbidden by St. 
1, 1818. Chancellor Kent refused it for want of power. 
uit. by one interested, asking an injunction to prevent a forbidden 
f fande he would entertain. Bat this was a proceeding by the 
"1 ya to control a corporation in which it had no pecuniary 
te oe Power, 
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2 JOHN. OH. 871. 9 HOW. 56. 197 U. B, 206. 


son who holds the great seal, rather than to the court of chancery asa. 


of equity jurisdiction.” - “Her can tho jutalition st Gah emeiiias 
duced from visitatorial powers which the chancellor in Haugland 


olen fA eR aah Re a 
charitable institutions.” 


He recngnized that the State had the power, eect aid . 


(Teo racs P. 6.) 

People v. Ingersoll, 58 N. ¥. 14. “A distinction is to be observed bel 
actions by the people or the State, in right of the prerogative tack 
sovereignty, and those founded on some pecuniary interest or pre 
The latter are governed by the ordinary rules of law by which ‘a 
determined between individuals. . . . Itis well ecttled in Ragland that, ts ¢ ; 
ef the prerogatives of the erewn, the attorney-general, in his name of efi 
may proceed either by information or bill in equity to establish and enfers de 
execution of trusts of property by public corporations, to prevent the m 
See casein ensue or Gea ; 
uses, and the abuse of power by the governors of corporations, or = 
officers, or the exerolee of powers not conferred by tow, and generally t0 efi 
upon the courts to see that right is done to the subjéetis of the crown whe 
incompetent to act for themeelves.”’ 

Tr was inelated that no taxpayer could proceed against the defendants, on 
that the city and the county government's actual owners of the stolen u& nog 
were in their control and would not sue, so that the actual exigency ; 
out. 

The court then expressed the opinion quoted in the text, and 
bill. 

anssze, J, Gevithig, lasts tha outs eeu tib eis 
State, when an officer, designated by the legislature to carry out an act of tis | 
legislature, was faithless to his trust ; assuming that the true ownerp of: the 
money were s0 in the hands of the defendants thet they would neteme, 

“The wrong complained of,” he said, “is the vielation, by an agent of 
appointee of the Gite, «fo tut and duly ental Se poeta 

Ts procoequastion ofthe exercan of soversign power bya cout wader 
grant of general equities powers was sharply before the judges. 43% 


a ttt itt - ee ed pres ows wmrcwwy wnew meg 
pose of which was to govern the residents or citizens of the on aes 
‘enforcing the laws. It did not limit its disavowal of p ee 
egy aes 0 Ry pael aa NO “oh 


68 SOVEREIGN. POWERS MUST BE SPECIALLY OONFERRED. 


maintain an original suit the plaintiff State “ must have some pro- 
prietary interest that has been affected by the defendant.” 


Penn. v. Wheeling Bridge, 13 How. 518, was not an attempt to 
~ enforce a State statute. It turned on the question whether it was a 


© aren patria mit by the State o represent and protect the itor 
* Of ite subjects, or a suit based on its own property as the owner of 


canals, etc., injured by the bridge. The Wisconsin case pointed 
Traits eceut teund the latter qvecnd necessary to sustain it, 
en ernest rule, It eaid.(p. 296) : 


= t+ All the judges who took part in the decision in the Wheeling Bridge case 
ee ~ treated the suit as brought to protect the property of the State of Pennsylva- 
a . aia. Mr. Justice McLean, delivering the opinion of the majority of the court, 
~ ‘gaid: ‘In the present case, the State of Pennsylvania claims nothing connected 
F capil the axecaiee of te suversignty. It asks from the Court a protection of 
2 its property on the same ground and to the same extent as a corporation or in- 
* dividual may ask it.’ 18 How. 560, 561. So Chief Justice Taney, who dissented 
ene ee beeen ane te ante’ to gorened, only for 
‘the private and particular injury to her property which this public nuisance 
~~ has cocasioned.’ 18 How. 680. And Mr. Justice Daniel, the other dissenting 
» alee took the come view. 18 How. 506.” 


‘We believe that there is no instance in which this court, in its 
© exiginal joriedition, or in its construction of the powers of the cir- 
= -ouit courts, has considered that any suits could be entertained under 


Be | the general grants of power exoopt those which rested on aright of 
a “property in the plaintiff. 
: | The boundary cases (¢. 9., Bhode Island v, Mass., 12 Pet. 657, 731) confirm 
=! be fale. They were not property cases, and on: that precise ground the 
oe | sensative reincor spmantian 4 How. 689). The majority of 
9¢-dia. not rest the case on the ground that the general grant of judicial 
il suits (as in the Jediciary Act) would of itself cover it, but upon 
jored at great length, that the history of the times and the other 


at 


- Wer edleven of the thirteen States had boundary controversies, and 
at tawwn to hare any other contoovenias the Constitution took away 
= ia. the power to determine boundaries by argument inier ss; 
_seaetaed Confederation which im terms authorised 
eo cont sand it made the Supreme Court, after a 
. = entalde of all known laws and practices, the 


s of the Constitution showed that the intent was to confer precisely 


ee ee {ome 
. 


The rule that the Federal courts cannot reach those gover 
results which the English Chancellor or the King’s Bench r 
unless the power be specifically conferred, bon en pd. 


The Cy-pree prerogative. One of the most hepertant pow 
ercised by the English Lord Chancellor relates to charities. A trust, 


whether for charity or not, will be enforced by equity if the 5 

ven, jue col pomes enemecd as See 
tenseeuehctaeaa But if the general purposes be “ chai 
itable,” the king, as parens patria, will supply the lacking elem 
and administer the trust so perfected. This is done through th 
Lord Chancellor, and under the form of « bill in equity; but th : 


power is a prerogative power and not a chancery power.. Mos 
State courts can exercise this power because it hes been given. to | 


them. But it is one of those powers which, ander the rule ¢ 
People v. Ingersoll, p. 66, supra, must be given by express legisle-. 
tion or by an adoption anterior to the State constitutions, ratified b ; 
immemorial legislative assent. When a Federal court is ssked ta: 
return property to the hai at aw, span Ge pied Sr 
charity cannot be administered, it refuses if the State courts cam 
administer it in any form of proceeding. But when it is asked ts 
do anything which would lead to an attempt to enforce it by # 
Federal courts, it declines, because no Federal court hee thie power fe 

any form, for a grant of the broadest equity powers does not ¢ ' ; 
it. Philadelphia Baptist Assen. v. Har€s Exor's, 4 Wheat: 13° 

Vidal v. Girard’s Exor’s, 2 How. 127 ; Wheeler v. Sith, 9 Hows | 
55, 78; Fountain v. Ravanal, 17 How. 369; Perrin v. Oarey, 
24 How. 465. Frantele v. Ravenel wae ene 
Allen, 107 U. S. 163, 169. 2 


In Fountain v. Ravenel the Court eaid: «The courts of the United Staten 
cannot exercise any equity powers, except those conferred by acts of Congress, 
and those judicial powers which the High Court of Chancery in Ex 
ing under its judicial capacity as a court of equity, possessed and exe ; 
the time of the formation of the Constitution of the Untied Staten.” ‘Pou 


©The Fodersd courte have net enquired equity powess ly aiipeiniel 
have not acquired even common law powers in that way. They are aeq 
because the grant of “ equity ” powers by the Constitution and the = 


THE PREROGATIVE WRITS. 


‘2. Met judicial, exercised by the Chancellor merely as the representative of the 
E> sovereign, and by virtue of the king’s prerogative as parens patria, are not 
= possessed by the circuit courts.” “ It is argued ‘ that in England the Chancel- 
(lor, in administering charities, acts as the delegate of the crown, inasmuch as 
i he discharges all his judicial functions in that capacity.’ If by this it is in- 
‘Sag tended to assert that the Chancellor, in affixing the sign manual of the king,® 
f ~ oe when he acts under the cy-pris power, is in the discharge of his ordinary 
ei. Chancery powers, it dees net commend eur sccont.” 

¢ ‘ Cortiereri. The King’s Bench can, hy certiorari, bring before it 
fF. for decision cases pending in the inferior courts. But the constitu- 
_ | téonal-appeliate court in thie country has no such power. It can do 
es uly what Congress has affirmatively authorized. 2x parte Vallan- 
. digham, 1 Wall. 243, 249, quoted p. 72, infra. 

~ Wlendemus, etc. The fall general power to entertain “suits of a 
(ergata arama ane power to issue all 
_ writs, allow the courts to use that writ as auxiliary to their ordinary 
p Posrene, and in order to enforce jedgmonts which they can otherwise 
* weader; but does not authorize its use as an independent process, 
cae or governing purposes. Rees v. Watertown, and other cases 
quoted or cited on pp. 47-8, eupra. It belongs to the courts of the 
oils because they have the general power of the 
Z g_ eter conrte of Maryland but it does not belong to the circuit 
| | egurts which have only what the Judiciary Act gave. Kendall v. 
a U. 8., 12 Pet. 524. 


a, about patents 
=~ Gees not confer the power, forbids it. 
a an wo Serivel om legit 


by expression ot necessary implication, and that there is no such 
lation. But there is another answer to the claim. 


| eles eg rte oan ope But the def- 
jm fs to be found in those powers which are strictly “‘ ordinary chancery 
ws,” and in ne way extends to those which are sovereign in their nature or 


ts 1888; the great seal was actually affixed to cach patent in the 
af the Lerd Chancellor, by a special order signed by him in each 
| oe 


43 
: a 


cee 


“cation to the Constitution . . . is a necessity by reason of 


- 
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Where Congress has any power to exercise a discretion by 
lation on any subject, any sabstantive legislation thereon is an: a 
ment that nothing shall be done except what is distinctly direc 
Statutes under such circumstances are not to be read as acts w ow’ 
what they do not prohibit, but as acts which permit only whet they’ 
in terms allow. They describe affirmatively the jurisdiction; ~ * 
this affirmative description implies a negation of the exercise of *; 
power as is not comprehended within it. Sach was the decision ia 
McCardle's case and other cases. Especially where the power of e 
Congress is exclusive, non-action is an expression of ite will a 
what it has not ordered shall not be done. Bowman v. Ohaage 


fy # 
-~ # 


Fy, 125 U. S. 465, and cases cited. eS 
It ia not possible to argue from the breadth of legialtive power to’ j 
breadth of executive power. The inherent distinction of bind: ties; 
tween the two branches is, that one is to deliberate as to what € 
law shall be, and the other is to execute the law that is (2 Poo 
United States, quoted p. 74, infra). If a desirable or even an in« - 
dicated purpose is too vague to be executed, the one can give it the: i 
precision which makes it a legal duty, but, if it does not, the othe -{ 
must leave the matter untouched. The Constitution not caly resag=:. 
nizes this fact, bat in terms gives to Congress the power to ke - 
laws forthe execution ofthe powers of the other branche, and euch 
legislation is paramount over them. 
The authority of Congress to create a treasury, to coin mony, to 
carry the mails, to raise an army, to “ regulate” the cleetinn st eae 
executive and legislature on which the life of the republic < By 
carriea with it the power to panish thefts of pablic property, coue~ | 
toting, chceatian ty Geseapents oe 
vote and a fair count. Hz parte Yarbrough, 110 U. 6. es 
Yet it would be absurd to say that the President, without he 
tion, and under the general direction in the Constitution to “take: 
care that the laws he faithfully executed,” could prosecute end. the e 
countn could: contenes: Se ah Stn Se ee wai 
n England were punishable at common law and without as = 
In truth. the discretionary powers of Congress in farthernnené 
constitutional objects are very great. “This principle in ite api 
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E*. “rent inability to put into worde all derivative powers.” The Consti- 
> tation, said the court, recognized this difficulty, and met it “by 
=. “oonferring on Congress the authority to pass all laws necessary and 
+. “proper to carry into execution the powers expresely granted and all 
= “other powers vested in the government or any branch of i oe 
= “Constitution.” Ex parte Yarbrough, 110 U. 8. 653. 

+: + But in proportion to the extent of the discretionary powers of 
[- Congress is the conclusivences of its action when it does act ; and as 
> ‘stated in: McOardle’s case, where it acts on any subject it conclusively 
> prohibits the kind of authority: which it does not expressly give. __ 
—  ‘ ‘The'rule of dependence on legislation has been enforced in some 


S- ~ Elieet of Legislation on the Powers of the Supreme Court. The 
= Constitution gives the fullest appellate power to the Supreme Court, 
(sea > Meagan omy 
make.” This might ecem to mean only that the power is full, abso- 
at facto, and, encept where restrained by epecific legislation, as grest as 
Be < “that possessed by the superior courts in England. But that is not the 
+ chee. If Congress had not legislated, perhaps of necessity the 
Sayre One could have exercised uppellate jurisdiction under 
EP Teles prescribed by itself; for the Constitution commands it to act. 
*<¢ But when Congress has acted by the Judiciary Act, then the Supreme 
et Care ner entns ent 00 we 

© Bsparte Gordon, 1 Black, 508. ‘This court cannot grant s prohibition, cer- 

“ $, or writ of error ina criminal case with a view to exercise an appel- 
wer which the act of Congress has not given, where authority is not 
y-given to issue the writ for the purpose of exercising a revisory 


) » Vallandigham, 1 Wall. 948, 240. This was an application for a 
yt to bring up the proceedings of @ court martial which was alleged to 
‘the petitioner without jurisdiction to try him. It was well 
li precedents of the King’s Bench. That power, said the court, rests on 
joere five of the king. But no severcign power inheres in the Federal 
| st There te no snslogy between the power given by the Constitution 

the. United States. to the Supreme Court, and the other inferior 

| States, and to the judges of them to issue such processes 
live power by which it is done in England.” They have no 
Pee RenNge RG oe tn afl of panpenen epectey eutiarteed 
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by the Constitution and the legislation of Congress. This court 
tiorari bring up papers in a case which otherwise could come to it by ag 
just as mandamus can be used to enforce a judgment ; vet Sesmasbea ell | 
writ to initiate a case which would not come before it without the writ. Se 


Ez parte McCardle,7 Wall. 808. The executive held MoUarding® a 
paper editor, for trial before a military commission, for the publication sfaul 
him to the military custody. An appeal was taken under the act of Fobruat 
5, 1867, and this court (6 Wall. 318) refused to dismies %. Then Cong 
act of March $7, 1608, passed over the President's toe On 
February &, 1867. The court decided that & did net have the 4 
because Congress, having legislated on the subject of agppenis, bi 
affirmatively given it in this case. It added that the repeal of a ciatato wl 
given it wee conclusive. The reasouing of the court was as follows: 
stitution gives appellate juriediction to the Suprease Court, “ with suuh 6 
tions and under such regulations as the Congress shall make.” It mag’ 
in the total absence of legislation this court could exercise general : ape 
aprmetayergens ange y Amie 
an obligation todo something. But Congress hes acted. “They 
 s@irmatively ite juriediction, and thie efirmetive deveription hee been us 
** stood to imply o negation of the exerelee of euch epgeiiate power ee ts 

“comprehended within it.” The Court quoted this statement from Z - 
v. United States, 6 Cranch, 805, 819, and Wiseart v. D' Auchy, 8 Dalles, 8 
sia at rer ony a 
‘‘ making exceptions to the constitutional grant of it.” Ist added © rule, 
pregnant for this case, that the repeal of an act which ence gave the es 
an express prohibition of ite exereles, saying of the repeal: “It is = 
“ sible to imagine a plainer instance of positive exception.” “ Judicial’ 

‘le wot lees fitly performed by declining ungranted jurisdiction then 't a 

“exercising firmly that which the Constitation and the laws confer.” a 


Relations of the wer powers of the executive te legiclation. Under 
Constitution, Congress is to “declare war,” and the President so th 
constitutional “ commander-in-chief of the army and navy ” is to os 
iton. _ Congress aleo has “ power” “ to nin ote one 
tures on land and water,” and “for the government and | 
of the land and naval forces.” This aagnage sulghtstete Seay 
that when war has been declared the President may ¢ 
known or usual war powers, except so far as Congress 
_restrains him by a regulating power. But thet je not. the. ¢s 
The canon of construction for the executive powers pute him aq 
two limitations. Territorially, he can act culy where armed 


a 


LEGELATION FORBIDS WHAT FT DOES NOT ENACT. 


Fee dnpaced the laws — in regions which are in “the abaormal coo 
* “dition of conquered territory in the occupancy of the conquering 
3 | amy” . . “the conquering and ‘occupying army”; where inéer 
Sarma slant logos. Mechanics Bank v. Union Bank, 22 Wall. 276, 
= $95, 297 ; Hamilion v. Dillin, 21 Wall. 73. Hz parte Milligan, 4 
: Wall. 2. Nor can he within it do that class of acts which involve 
| choise of gonoral xpadiony 

“The confiscation and condemnation in court of enemy property, 
found in the country of the confiscating belligerent, is one of the 
can eee eannee ‘of wurtoon In England, the king 
eer tee As it is a distinct- 


ser to carry it on ot its authority to the behests of 
= ag Il, § 2, of the Constitution), it authorized him to do all that, 
© aqpording to the law of the country whence our legal traditions come, 
= eteersmcagiionh ste and incident of that position and duty. 
t this court has decided that such is not the law. 


we v. United States, 8 Cranch, 110, was a decision that during the war 
: a 9:the President could not ecize enemy property aud bring it before a 
goers tet condemention, and the court could not condemn it, without express 
us authority ; though under the same circumstances the king of England 
| of amy other Christian country could have done so, and his 
ta would have condemned i. The court (per Mansa, C. J.) said 
.- ne oes nS Se mae, 
= ee nant. It is not an immatable rule of 
| “ Alia of policy, it is proper for the consideration of a depart- 
pen on ast at will; net for the consideration of « department 
eh-cnn pu me a arr It is proper for the considera- 
epfeleture, net of the executive or judiciary.” 
plige Shesy, ho head Geclded tn favor of the powor at the clronit, diesented 
Soma = re had the power “as an incident of his 
i? andl that by; 7 the, dasaation of war, Congress had entherised him to 
0 hal hepened, bat what powers i had affirmatively 


tn omy a tym he eaten 
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effect of legislative silence on 8 cubject oven where conguamiensl « 
was not in terme exclusive, and which concerned the 
tive specially referred to by the Constitution. 

Ie Cred v. Wepie, #8. 8. 0, 34, Oo eat cre 
Brown v. United States. It decided that the confiscation of —— 


oe was one of the sovereign powers of war. « Whea the covercign © wg i 
| choose the . 
) (Te vacs Pp. %4.) “a 
| To collect by distress duce from s defaulting revenue officer, ax 
from a tax-payer, has from time immemorial in England been dom 
by the sovereign without the intervention of the courts. Cx 
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i may therefore authorize the executive departments to do this. It} 
{ “due process of law,” and it does not involve the exercises ae 


“ judicial” power. Murray's Lessee v. Hoboken, 18 How, 
Springer v. United States, 102 U. 8. 586. 

Yet no one will pretend thet the power could be exersiaed by th 
executive by inheritance, and without legislation. 

The king has priority over other creditors. Dat nthing shock 
an act of Congress can assert this right, and the question always te, 
whether the priority claimed comes within the terms of the’ 
United States v. Fisher, 2 Cranch, 358; United States v. I 
9 Cranch, 374; Unsted States v. Howland, 4 Wheat. 106. 


> a . as 
ms = =. 


a 


, 
t 
| Case v. Terrell, 11 Wall. 190. Bil to settle the account between the Uh 
States and an insolvent national bank, and to marshal assets. Thee 
of the currency wae made defendant, and appeared to the merits hy 
T 
| 


attorney. The bill resulted mm a decree on the merits, and ne 
ous sponte, because ne officer has a right to waive the 
some provision of law authorising him to do so.” See 7 ae 
Carr v. United States, 98 U. &. 488, quoted from The Siren, 7 Well. 106; 
guage which that case quoted from United States v. Clarke, 8 Pot. 0h. 
plaintiff who sues the United States “ mast bring his case within 
of seme act of Congress.” ae 
United States v. Les, 106 U. 8. 196, 206. s There fo vested fo 0 ¢ ti 
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;  Bedy the authority to consent that the State shall be sued, except in the law- 
= . making power, which may give such consent on the terms it may choose to im- 
= pose. The Davis, 10 Wall. 15.” The dissenting judges were of the same 
> epinion on this point (p. 241). 


, Blackstone, Book iii, c. xiii, 2, says that the king proceeds against 
= a auleance “in his public capacity of supreme governor and pater- 
* familias of the kingdom.” But only Congress van exercise that 
=  powerhere. In Penn. v. The Wheeling Bridge, 13 How. 518, 564, 
f. the Court said, “An indictment at common law could not be sus- 
“tained jn the Federal courts, by the United States, against the 
.. “bridge as a nuisance, as no such procedure has been authorized by 
pt on The Federal courts cannot under the Judiciary. Act 
g even try for a tibel, which reflects on the official action of the President 
Foot Congres. United States v. Hudeon, 7 Cranch, 32. Yet all 
appeeane bo dons tn England without an act of Parliament. 


© ‘This camo rule of the necessity of legislation for the exercise of prerog- 
| ative powers spice oven to tho sotion of one of the houses of Congress. 


a Kalbourn v. Thompoon, 108 U. &. 168. Wa tonne par 
" bei tr ent exits har only 0 far te exronly given. Th 
* Oourt, por Mrnam, J., eaid (p. 191): 
? Ie the main, however, that lastrument, the model on which are constructed 
| ne er gr aoenpeaepraberdeearo 
a auietncisa eo Raaenemmenateacecemen. 
we, the legislative and the judicial departments of the government. It 
go remaine truc, as 0 general rule, that the powers confided by the Constitu- 
: gu to one of these departments cannot be exercised by another. 
: 4 ee ene sennanednncapelitive hare to give 
om ‘force. But while the experience of almost a century has in genera! 
yaa wise and commendable forbearance in each of these branches from 
wwoach . ) wpon the others, it is not to be denied that such attempts have 
a , and ft s believed not always without success. The increase in the 
aber of States, in their population and wealth, snd in the amount of power, 
| i iis nature, to be exercised by the Federal government, presents power- 
ond gr to thoes to whom that exercise is intrusted, to over- 
Se tacdiliias Gf ebile ceo sagleranoie, end enter wpon the donate of 
Wf eth, or ane pers nt intra tier of ham” 
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The course of legislation sbout patente for inventions and ite. “r , 
nificance. We have already pointed out that in proportics te 
breadth of the power. of Congress ie the conslasivencen ofiiisil 
when expressed. There are’ some general rules for 
legislative will. 

A statute which creates an artificial right and erects an 
system around it excludes everything of substance which might he 
been, but was not, enacted. 

Where the power of Congress is merely paramount and not 
ite inaction is generally an expression of its will to leave the matter te. : 
be dealt with by the other competent authority, so far as it is = 
fitted to deal with it. Where the power of Congress is exclusive, 
either because all power is in terms given it, or because the. re 
of the subject is such that one will must regulate the whole, its ix =: 
action on the whole or on a part is an expression of its will that w o : 
it has not ordered shall not be done. Bowman v. Ohéoago Rigas: 
125 U. 8. 465, 479, 485, and cases cited, particularly the Penseylx 
vania pilotage case, Oooley v. Port Wardens, 12 How. 399, « nd 
Mobile v. Kimball, 102 U. 8. 691. How lt in pres ea 
Congress, and its course of legislation has been expressly ex ms : 
It would be absurd to suppose that Congress omitted so substan i 
and well-known a possible feature as the English power to cancel, be 
suuse it tntesdol that tok epenative endl Gieceneenenan 
should define the purposes for which it should be used, and the of 
cumstances under which it should be employed. 

Bat this case goes beyond any general rules. Congress hae. 
pressed its will by its course of Jegislation.° When the legislate: 
undertook to create the first patent system, the year after the | Soest " 
tution was adopte.l, it began with the fact, established ‘by the O 
stitution, that the entire prerogative power hed been taken as 
from the executive and lodged in Congress. The executive as " . 
judiciary, therefore, were to do what Congress directed or ithe 
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| © To 8 course of legislation this court gives the greatest weight. » tee: 
cent instances of this are the various Pectfc R. B. cases, Stemate | saad ) 
198 U. 8. 976, Andrews v. Hovey, 128 U. 8. 287. cok: 
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- them to do, and they were to do nothing else. It undertook to execute 
L_ Beity incomes wi would have authority only so far as 
> The statute provided. In this system acts are void, not because they 
ee ate in terms prohibited, but because they are not authorized ; for 
Et the exercise of a discretion not clearly authorized were allowed, 
bth will of Congress would not be the controlling will. Such is the 
¢.. well-settled rule concerning patents. Shaw v. Cooper, 7 Pet. 318 
= (p. 45, supra); Dutterworth v. Hoe, 112 U. S. 50. 
= As to litigation, Congress had before it for consideration the two 
a. found in the English system, described p. 87, supra. It 
4 “ fhad before it the comparative importance of the two kinds, as shown 
-. ‘by experience, with the facts that one kind rested on a prerogative of 
the executive which the Constitution had taken away from the execu- 


{_0n the uncontrolled will of the executive, and not on the judgment 
" of the court. Here was material for choice, and when, in the face 
etn, Congr in 1790, enacted the one in full, and enacted 


i , and expressed its choice. 

" Congress has exercised « deliberate choice upon this precise mat- 
«ter. The most usual cause of invalidity rests on facts which would 
i iiss Gites egutt Shoes any statato of defences ond from any quee- 
mS “ton of fraud — that the grant was ulira vires both of the Constitu- 
| i, Hon and the statute, in that the invention was not both new and 
foetal, and that the patentee was not the first inventor. Such a 
patent was void in England for the eame reason. In England it 
‘son i be defeated in an infringement sult and cancelled by a svire- 
ae Congress expressly refused the cancelling power in that 
gre aly nw plan sd det vr Hind end 
ie in any case. ‘By the acts of 1790 and 1798 (¢. v. p. 80, tyra) 
ee ee 
ily ta'cese of fraud, but gave no voice to the executive. By 
of 1886 it repealed the cancelling clauses and gave the power 
tg That is conclusive. Where 
os hes the power to control, its grant of power is a deGnition, 
ale os all that Ke doce wot confer; and a repeal of a limited 
ae P le an exprece prohibition of any power. MoCerdle’s 
mee f. 
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tive, and that the ability of the citizen to get the benefit of it depended — 
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case, 7 Wall. 506 (p.78, supra) ; Nao York v. Lowisiana, 108U.8.%4 
In the latter case it was decided that the pone a0 4. 
State under the original constitution forbade all implication o 
well-known rule of international law, that his State might “— = 
him ; and that the repeal of that power by the eleventh dent 
forbade even a suit by his State for his benefit. i 
was aged blo ta he co 1700 ed 178 mer al 
private remedy which their repeal took away, and that the E 
power remained all the time in the executive by adoption. 
rules just mentioned afford one decisive answer to this. 
is that the statute gave the power only under limitations unk 
England, and required a previous discretionary permission f 
court to bring the suit. If the English power remained, the 
cutor would be entitled to leave from the attorney-general in enses, 
directly contradictory to the provisions of the statute, and the court 
must try the’ case. The statute would thus be nullified. ee 

Another is that a proceeding which rested on provegative in 
land never exists here by “ adoption” or “ implication.” Wher. | 
Smith, p. 67, supra. 

That Congress considered special legislation necessary to confer t 
power, and that it did not pass under the Judiciary Act, is proved: by 
the fact that the Judiciary Act of 1789 gave in terms the power t % 
issue ecire-facins. Yet in 1790 and 1798 Oongress passed these oa 
to allow its use to repeal patents. me: 

Mr. Whitman for the United States in an earlier stage of @ 
controversy showed that the power to cancel, in a proceeding i 
ated by the executive, existe in most 
But he also showed that it existed in each case by fores of le 
lative enactment, which created the power and moulded i¢ ace as? 
ing to the views of each legislature. Parliament in 
elaborate Patent Act of 1858, perceived that such a cor 
system would exclude the old power, and therefore provided, §. 

“ The writof scirefucias shall le for the repeal of any Letters Patent tei 
under this act, in the like cases as the same would lie for the repeal of I. 
Patent which may now be issued under the Great Seal.” 


The stony quer wishes ha cur to won ening 
nto our act where Congress refused to place it. 
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The Legislation of 1790 and (798. 


Constitution, Art. I, Sect. 8. ‘‘The Congress shall have power . : 
7 “To promote the progress of science and useful arts, by securing for limited 
«+ . times to authors and inventors the exclusive right to their respective writings 


1 into execution the foregoing powers,” etc. 
Rak 1700, Sect.5. “ And be it further enacted, that upon oath or affirmation 
ae made before the judge of the district peurt, where the defendant r-sides, that 
ee: - @my patent which shall be issued in pursuance of this act was obtained surrep- 
| Silently by, or upon felee suggestion, and motion made to the said court, within 
© ome yeor after iesuing the said patent, but not afterwards, it shall and may be 
“i = lawful to and for the judge of the said district court, if the matter alleged shall 
: EAS “appear to him to be sufficient, to grant a rule that the patentee or patentees, 
ee. ss ~ his, her or their executors, administrators or assigns, show cause why process 
; = should not issue against him, her or them, to repeal such patents; and if suf- 
EE ‘ctot amen shal not be shown to the contrary, the rule shall be made abso- 
a ;‘ Wate, and thereupon the said judge shall order process to be issued as aforesaid 
Bo * “against such patentee or patentees, his, her or their executors, adminstrators 
F yf: Or aesigns. And incase no sufficient cause shall be shown to the contrary, or if 
a i: > it ehall appear that the patentee was not the first and true inventor or discoverer, 
pea mtr crt a eh at 
*-@nd if the party at whose complaint the process issued shall have judgment 
"given against him, he shall pay all such costs as the defendant shall be put to in 
‘ defending the suit, to be taxed by the court, and recovered in such manner as 
jes expnded by datendania shal be covered In dn coe law.” 


> Ast 1708, Sect.6. ‘‘ Provided always, and be it further enacted, that the de- 
E fenilant in each ection shall be permitted to plead the general issue, and give 
this ‘act and any special matter of which notice in writing may have been given 
; < Yo the plaintif, or his attorney, thirty days before trial, in evidence, tending to 
br thatthe specification filed by the plaintiff does not contain the whole 
ee th relative to his discovery, or that it contains more than is necessary to 
» the described effect, which concealment or addition shall fully appear to 
we boon made for the purpose of deceiving the pablio, or that the thing thus 
by patent was not originally discovered by the patentee. but had been 
(Coser bat or ern pl ok terri in eapponedSe 
Fy of the patentee, or that he had surreptitiously obtained a patent for the 
ry of another person; in either of which cases, judgment shall be ren- 
os tus the defwadans with cots, nd the potent shell be dctered wold 

b 10. “And be it further enacted, that upon oath or affirmation being 
fe the jadge of the district coart, where the patentee, his executors, 
re re ee ei ea tent te pee 
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“ Also, to make all laws which shall. be necessary and proper for carrying | 
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costs ac the defendant 
court, and recovered in due course of law.” 


The decisions under these statutes about the power to cancel e 


the following : , as 

In Grant v. Raymond, 6 Pet. 218 (1882), the court decided that’ 
{+ proof of legal invalidity made a good defence in an infringomem 
suit, bat that if the party wished to annul the patent by any pe mrs. 
ing. be. wa Pe? * froadalent intent,” “ whieb Parpes? oo ee 
found by the jury to justify a judgment ‘of vacateur by the court. ae 

Congress expressly intended, therefore, that a patent invalid i 
law but unstained by fraud — that is, nine tenths of the bed —— 
__ must remain and might be the ground for infringement _ 
Bat it doubtless thought that the evil was not practically serious: 
Such a rulo excluded the English practice, and would pon.” ofen ane. 
t every scire-facias case found in the English reports, or awe 
| one. It would exclude the power which is here claimed in a aor 
It would defeat this suit. .Can it be pretended that the court —— 
1 then or can now create the power claimed on the ‘notion that it ls ap) 
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essential to the congressional ws 
intended to have adopted it by implication Pas 
therefore, that from the creati@m: 
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82 _ NO GENERAL POWER TO CANOBL BEFORE 1896. 


Hz parte Wood, 9 Wheat. 603. This was a scire-facias against 
Wood, under § 10 of the act of 1798. The court said (p. 606) : 


‘The juriediction given to the court is not general and unlimited, but is 
confined to cases where the patent was obtained surreptitiously, or upon false 
suggestions; where the patentee resides within the district; and where the 
application is made within three years after the issuing of the patent.” 


After adverting to some other matters, it continued (p. 609) : 


ae ** With these considerations in view, let the tenth section of the act be ex- 
&--  emined. Its object is to provide some means to repeal patents which have 
E>. been obtained surreptitiously or upop falee suggestions; the very cases for 
which a eoirefacas issues at the common law. As the patents are not enrolled 
=). tm the records of any court, but among the rolls of the department of State, 
BE: 4 {wee necessery to give some directions as to the correct time and manner of 


Se ~ It was Judge Srory who wrote that opinion. It needs some hardi- 
(canta eagle tbl aera 
~- disposed to exercise equity powers, that he did not know that ample 
) Means existed without legislation, by a bill in equity brought by 
S the attorney-genera Yet that is the argument made against us. 
“The truth is, that Judge Srour being a constitutional lawyer as 
Ht Ewell as « chancellor, knew that no result of a particular kind could 


: y be accomplished by litigation under the patent law unless authorized 
| a statute. 


matter. The power existed only in canes of actual fraud, 


as an hd it existed in the evire-fuoias proceedings only if they were brought 
7 » the first three years of the life of a patent; so that it was a 
bendy of aut limited scope. Thereupon he said (p. 614) : 


ae “tt euch a repeal be not had, still THE PUBLIO have 2 perfect soourity. They 
2 q Sy violate the patent with impunity, and, if sued for the violation, any per- 
ee en Sane eat Seg wll eeneliate 6 com 
| jhe. bar to the suit, by the express provisions of the sixth section of the 
t Act. Here. also the trial will ordinarily be by a jury, and, if the ver- 
is found, upon such facts, in favor of the defendant, the law expressly 
‘that ‘judgment shall be rendered for the defendant, with costs, and 
; shall be declared void.’ Many patents under this section have 
iy ta cach sults been adjudged void; so that the danger of extensive im- 
one 
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Siacs he proceeded to state that the cancellation was a very unim- © 


—— 


i —— | 


ined laipesliedats The. revision began by = Senate 
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Legielation of (886. In 1686 a radical change was made tn the let 
1 Topit ue aut he leid e pt of 
committee, was that practically every applicant got a patent foras 
thing he asked for. No patent commanded respect, for the p = 
had no assurance that it was valid. The provisions for ¢ ~ 
patents did not prevent this evil. It was proposed to cure thie, net: 
by providing additional litigation, but less ; — by avoiding the neces#:' 
sity for litigation before it begun. So Congress organized a 
Office, and required that every application should be carefally exam: 
ined by skilled persons selected for the purpose. They alao eaute:) 
to a new conclusion about litigation. There had then been forty-ele; 
years’ experience in this country, and forty-six years’ mare: 6x a 
—_ The remedy by cancellation in England: « 
Lec applied ive tenes during dhat parted (p. 42; again s 
ttcy bo sd tes eveepegenton tet tad: Se 3 
lacking in substantial equity. Thereupon Congress repealed all is. 
former provisions for the cancellation of patents, while the pear 
vision, permitting the cancellation of one of two interfering 
showed that it had not overlooked the subject. ~ he 
We may ohare sl, Hat hes oe of the many inden of 
the spirit of our system. It was entirely based on the view that tii 
self-interest and the energy of. the individual citisen would bet. 
effective power. None other moves the machinery of the q 
The Commissioner can do nothing except in response to an af 
tion. There is not an instance in the whole where executive p 
age or aid or control plays any part. Congress may well trust: $e 
individual initiative the mere ouailiony paste ols Sten eee ms 
of which rests upon it. Great as the expense of patent litiga oa: 
sometimes ia, it fe carried on quite as mach as it ought to be, and At 
cost is a trifle compared with the sums that are risked in making ax 
perfecting inventions and developing them up to the profitable ‘et i 
To create by implication an executive interference when Cc ngrese set > 
not allowed any, even in the proceedings in the Office (B ~ 
v. mee lara 
letter of the law. 
The care with which the revisions of 1886-9 were made i 
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May 9, 1834, and was continued by the work of special committees 
in 1885-6. The act of July 4, 1836, contained twenty-one sections. 
It was followed hy the act of March 8, 1837, of fourteen sections, 
and by the act of March 3, 1839, of thirteen sections. Thus for five 
years the subject received the most careful attention of Congress, 
ander the belief that it was creating a new system by statutes which 
expressed its will and the whole of its will. 

- The act of 18386 was passed under the following circumstances : 

-: About 1833, serious complaints were made of the superintend>nt 
of the Patent Office, whoee whole force then consisted of two clerks. 
An investigation of the matter-was made by the Secretary of State, 
to whose department the superintendent was then attached; and by 
resolution of the Senate, of May 9, 1834, this investigation was 
. communicated to the Senate by a report made May 26, 1834 (23d 
~~ Oongress, 1st Session, Senate Document 398). 
_ + The chief trouble, besides general laxity and indolence, was that 
%. - patents were granted substantially to every applicant without serious 
e :. examination, and even though the same thing had been patented 
f= before; and when applications were occasionally rejected, in whole 
2 ~ ‘or in part, no references to the anticipation relied on were given to 
m= the applicant ; 0 that he could not even satisfy himself whether the 
=  guperintendent was right. That practice was stated in the congres- 
a _. gional papers, and was well known. In Grant v. Raymond, 6 Pet. 
si - @18 (1832), this court said of the granting officer, “ Neither can he 
‘~ ‘Sdevide those judicial questions on which the validity of the first 
E. “Spatent depends. Yet he issues it without inquiring into them.” 
a ‘dn the Senate, December 31, 1685, on motion of Senator Ruggles, 


g 
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ass ihenetiee, That a committee, to consist of three members, be appointed to 
os ee eesneneenin ecient santtbes at the Batenh Otien, ont the 
we relating to the issuing of patents for new and useful inventions and dis- 
with leave to report by bill or otherwise.” 


———— 

a ee eee February 8, 1886, it was | 
 aeappaincer abt ncrionpnan ay members be appointed to inguire 
ser qny modifications are required in the patent law; and whether any 
ne ee receipt and preservation of 


POF SOS ON gl OPS Tl aaa 
ot ee «ae Bs . ; 
OE a 
- c. is 


ed ey 4 . ay ‘ ‘ 7 % , ral P » 2. Y ay r tata , e yf pied pce! BT %, 2 ? A 
af a he _E Dr. ‘ “3 3 s ‘ 7 ae ‘_ a i. io : F, Pg - - _ 5 
- aa OF hy ae fe A Z oN = OS ae oe tet ah" Bs, vot " Siac fF Sheds eo acd wen ee fe « 8 PGs 
© hil ; " aN . ee, Kan yD . ne _. a Slee tate aa aoa et bo oe: ag st 
; 3 Ken v4 fe ei eo Aa Soe, FF at a phe am NR vs Aa he, 
hi z eeu S *.¢ “eR ie +* i . 


as. wh 

~~ * 
a By - “. ” 
ate Ea 


ent he oe 
Pe Ay 


rates 
ig 


2 


WS HISTORY AND MEANING. 


The committee so appointed consisted of Mr. Parke, Mr. E 
| Tha resulted in an appropriation, Sune 28, 180, of #100000 
a new Patent Office building. ‘The report of the Senate as ve 
(Sen. Doc. No. 388, 24th Congr., ist om) we poet 
Mr. Ruggles, April 28, 1886, with a bill (Senate Bil 288). I 
givea a short sketch of the patent law, and states that ia Engl 
tho guatiog of poteate wan 9 sopel penalise 
strained by Parliament. 


In Pennock v. Dialogus, 9 Pot. 18, tho Supreme Court retueed teil = 
English system, not as a system adopted by us, but as furnishing “‘ ms 
studied by Congress, when, in 1790-8, it made the system which it ¢ 
for us, and as affording the courts ‘‘ materials to illustrate é.” . 
in this report, refers to English procedure and decisions, not as law. e 
country, but as a source from which our legislation has derived many of @ 
ideas embodied in our “‘ laws” —{. ¢., in our statutes. nie 


a 


4 


It gives congressional sanction to our judicial tendencies, & 


‘¢ But the decisions of our courts have been characterised by a. 
lightened and liberal application of equitable principlés to enees: of & 
scription in a just endeavor to sustain patents for meritorious ia 
instead of seeking to find in the technicalities of law a pretext for | 
them aside.” 


The report then states existing defects. It says: | a 
“ Under the act referred to, the Department of State has been going on fers 
tsore chan: fanty. pont; tanstng; patente: om <neqeegyennnny ane y ome. 
amination into the merit or novelty of the invention.” 
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shuld arrest nar and njstin ot the threshold and pat an ed 
‘To prevent these evils in fatare is the first and most desirable ot weby 
revision and alteration of the existing laws on this subject. The most dbvié} 
if not the only means of effecting it, appears te be to establish 9 cheple 
the granting of patents, allowing them to issue only for such inventions 4 
ot oe ah a Oo ee ) pee 
by law. The difficulty encountered in effecting this is in d a 
| that check will be; in whom the power to judge of inventions bi 
saat aa dhag teteacinil ooh took ar emmed 
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 6@merded, to prevent injustice through mistake of judgment or otherwise, by 
¢, Which honest and meritorious inventors might suffer wrong.” 
4s “© With these views, the committee cannot hesitate to recommend an entire 
* G fearganiaation of the Patent Office, and several material alterations in our law 
spite mating tthe poeens comin tthe ere and th etned chem 
** qhamess of the country.” 
x _ A Dill in conformity with their views is herewith submitted.” 
: .Dhis bill, with some amendments of detail, passed the Senate, was 
sseved by the select committee in the House, and became the 
act of July 4, 1836. 
E It ie worthy of note, also, that this law did not intrust the execu- 
a me BE It created a commission for the 
p Parpoee ; it made a congressional Commissioner. He had his own 
s pe, nominated his own clerks, and by act of 1887, § 14 (R. 8. 
#4), be made» report directly to Congress in addition to the usual 
ey i transmitted through the President. In Butterworth v. Hoe, 
j 118 U. 8. 50, this court decided that be was not subordinate to the 
5. Ome departments, nor subject to the control of those who were 
fs auperiors in the official hierarchy, but was an independent officer 
ed tribunal, not to be interfered with by any officer or any court, 
goept eo far as the statute expressly provided. That was a very 
g decision, because every patent has to be signed by the Secre- 
ry of the Interior, and the law established by this case obliges the 
of the Interior to sign a patent which he ee 
we, because the Commissioner of Patents thinks it ought to. It 
Jd ‘be impossible to state a decision which could more thoroughly 
i ec cllies ib tecagusian' ious ancsative vation. 
a _ Sareten rane na sere tle country have boon repeatedly 
.. = ‘and revised. Thirty-seven statutes have been passed 
years, — 1790, 1793, 1794, 1800, 1802, 1819, 1831, 
S, 1884, 1886, 1837, 1889, 1842, 1846, 1846, 1848, 1849, 
B, 1662, 1853, 1855, 1856, 1856, 1859, 1859, 1860, 1861,, 
oS bly: 1868,. 1865, 1870, 1878, 1874, 1875, — an average of 
ame reed ange The subject bas been brought to the 
‘also by innumerable bills; and for a great 
mat rss te of 186 there have been 
s-beth in the Senate and the House on this sub- 
e-elways requived the Commissioner, in his report 
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to Congress, already referred to, to suggest anything that he thougiit 1 
worthy to suggest about the operation of the system, atid 1 “i 
every report has expressed the views of the Commissioner. as to thi 
advisability of more legislation or his content with what existed, ... 
Among the subjects which have been elaborately presented to 
panpratlonertnp an mathe 4 
years ago, rriar ateceaipmaprtirss 
getting the weight of the executive or of congressiousl iaGuak = 
thrown on their side in their contests with patentecs. They ‘tis 
repeatedly applied to: Congress to enact laws admitting suits » the! 
attorney-general, or otherwise, to repeal patents. Their apy 
have been based upon the opinions of the most eminent « i 
that whthaut lnghtadion uo auth: queer exlstahy Gianna 
before the Senate or the House by reports of committess aa | r 
that view, and Congress has repeatedly: refused to enact such laws," 
it did not wish the power to exist. er 
Some of these attempts are extremely significant. The most = 
sistent opponent of the Geedyeer patent was Horace H. Day, a = 
of aggressive and enterprising character. Among his counsel were 
some of the most eminent patent lawyers of the period. In 1850; 7 
fortified with an indorsement of a so-called convention of inventors, ~ 
he presented to the Senate, through Mr. Seward, who was of. 
bs comnac, patons asa Gat Ser « Gees sea . 
Goodyear reissues 5 afterwards, for a general pander. ; 
Sacias proceedings. The bill presented was drawn by Mr. W: 
Puiturs, Mr. Bexsaum Raxpand Mr. Guoacs Girronp — thres of 
the most eminent patent-law lawyers of the country. It was - ome : 
panied by the written opinion, signed by these three gentlemen; two + 
of whom, Messrs. Rand and Gifford, had certainly long heen I rh 
counsel, that no such proceeding could be had without new le 
lation. Their opinion contained the following: a, 


thy 
» wh hae 
‘Some process is required whereby an invalid patent may be acne, 
Nene exists at present. No better proceeding can be imagined thant tf yeh: 
scire-facias. nt ee beaks Weak enon 2 coe | 
admits of a trial by jury, and is broad enough to embrace every a1 

only the validity of the patent is to be brought in question. A pre wclial 
this form is had under the Bagtich law to set aside patents. The t ath sos 
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fos GB PATENT ACT OF 1886 AND ITS REVISIONS. 


ee een tr taped Bogtetetae® os 
* Getained surreptitiously or upon false suggestion. This section proposes to 
_ Qutead the repeal to all cases where it shall appear that the patentee, for what- 
> @ver came, had no right to a patent. Whee the invalidity arises from amend- 
Sshittierhiy, ts peapened that un eects bo ciowcd. Where the validity is 
[ ‘indleated, it fo bat just that the potontes should have fall indemalty for his 
= @mpenee and trouble, and this is the more necessary in order to prevent com- 
een nantes the putent.” 

_ The Committee on Patents agreed with this view, and the Senate 
adopted it The committee reported the bill, but it wae defeated on 
= iis merits in the Senate. The objections to it were stated by Mr. 
| Davis, of Mississippi, and Mr. Hale, and chiefly were, that the pro- 
 Pisioes for copes! wore intrinsically unjust snd enwise.° 

‘The opinion of these counsel is entitled to great weight as ex- 
| peessing tho unanimous opinions of the har and beach. Mr. Rand 
fst. Gir, ws comme for Dey, wore reporting spin th 
- Wishes and interests of their client. Mr. Phillips, in his work on 
> patente, —the most important one in the world, perhaps, at that 
> time, published immediately after the act of 1836,—had referred 
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BS Phillipe on Patents, 0. xxv. 

Be -, & number of other attempts were made to induce Congress to pass 
FF alow cllowing ouite to repeal patents. In 1846, 1848, 1850, 1852, 
S $054, 1856, 1878, 1882 and 1884, bills were reported to give the 
» thus assuming that it did not exist. Congress rejected all of 
No committee reports before this suit began suggested that 
r existed without legislation, and no one in Congress sug- 
1 it. On the contrary, the views of the committees are epit- 
ens we i by the report made in 1882 and repeated in 1884 by Mr. 
mance,.then chairman of the House committee, now Assistant 
“Gpmumincionér of Patents. That report said : 
: Teg ‘Th shuadsegen now stands, and has stood since 1836, provides no way in 
p@ patent can be declared void, except upon the ground of interference 
sae ther patent, and thea only upon the suit of some rival patentee, or 
ee ee enerene rotons.” 


» Benate files in MS. We have an office copy of 
jens }y and on April 17, May 7, May 98, May 28, 
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It then states that before the act of 1836, patents could, in 
eases be declared void ;. and it adds: ee 
ts At preseat the general pubile have uo protection agulest haressmntats a: 

} vexation from invalid patents, and the government no power t repeal the. 
grant of the same, however strongly it may be convinced that a patent has tas” 

6a been wreagly granted.” SS 
| Commissioner Mason, in his report for 1856, said : ne 
© Something of the nature of the Eaglish writ of scire facies might sles, with 

advantage, be incorporated inte cur law. ss pees eho 

country to repeal a patent under any circumetances.” 

? After the first enit hed been brought aguinst the Bell Company. | 
| at Memphis, Commissioner Montgomery, in his report to the Sere |; 
tary, of October 14, 1885, says that 3 

“there ie mo statutory provision empoweridg or directing the atterney-gen: 
: eral to institute proceedings in the name of the United States to anneal apatent —- 
) that may have been unwisely or inadvertently granted, and which may wa 3 
great injury to the public.” 3 
And says that, in his opinion, 4 
‘¢ in addition to the private remedy, the attorney-general should be peretid e 
and directed to institute the proper proceedings to secure such annclment.” - 9 


Bat Congress has rejected every bill for the purpose. :- 
Butterworth v. Hoe, 112 U. S. 50, establishes the rules which 
govern all questions of power in the administration of the patent ~ 
system. The Commissioner decided that a patent should issue to 4 
Hoe. The Secretary of the Interior then decided that Hoe was not’. 3 
4 entitled, and refused the patent. ‘The question was whether on man : 
damus to the Commissioner he must issue it. : 

The Patent Office is eutablished as-“ an offide in the Department | a 
of the Interior” (R. S. 475). di); tayo opp” oy 
Department of the Interior” (440) ; they are “ appointed” by t 
Secretary, upon the “nomination” of the Commissioner (476), ¢ 
are paid by the disbursing officer of the Interior (496). * . 
of proceedings and the disbarment of practitioners: require tf 

“ approval ” of the Secretary (483, 487). The Commissioner, * ee 
direction of the Secretary,” Sal portiem all dntion divested hy fa 
| | (481). No patent is valid until signed by the Secretary (4 be 

The ole rao government tnt the higher oer cote 
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2 Tower; that the supreme executive power (President and head of 
> departments, each wielding the whole executive power in his own de- 
* partment) controls all that is “in” the department, and is bound to 
©. “take care that the laws be faithfully executed.” This court had 
affirmed the power of the Secretary to control the Land Commir- 
E-. sioner, and a formal opinion of the attorney-general, communicated 
- to Congress, and not disapproved, declared that the power existed as 
f to patents for inventions. Can the Commissioner disobey the “ direo- 
 _téon” of the Secretary and compel the Secretary to sign and send 
= out, to yex the whole community, a patent, which the Secretary 
f — believes is in violation of law? The court decided that he could, 
Sand directed the mandamus, and these were the grounds : 
S "The general principles, the general rules of the official hierarchy, 
|. and the law about the Land Department are “of no value.” The 
F question depends;upon “a full view of all the statutory provisions 
&  tntended to exprese the meaning of the legislature”; that ie upon 
Cie justified by a view of the whole legislation in pari materia, and consistent 
F .. with the integrity of the system of the statutes In relation to Lettere Patent for 
4 In other words, unless the will of the legislature expressed in the 
Patent Act afirmatively gives the power, it does not arise “by an im- 
plication which discovers an appeal in the power of direction and 
 waperintendence.” The patent aystem is an independent congree- 
: “gional syatem, concerning which the executive has no power ee. 
a Tt made the Commissioner, said this court, its guast-judicial 
a | to decide between the applicant and the public. It provided 
w errors, not by a direct review, but by giving to each member 
: af th pile sigh defen every tong Yo ars the get 
- sx ‘The fact that no eppeel sliaeiite given to the Secretary is conclusive 
[= "The fttowing canoe contain ol the jedicial expressions on the subject : 
; ) atween 1865 and 1870 there were several very important suits 
tentended patents. The basis of merit or of statutory power 
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circuit court below also, always held that the decision (ue 
missioner on that basic fact was conclusive in an infringement ou 
Unless, therefore, it could be assailed in some proceedings t 
an infringement suit, there was no remedy for the injury w 
might flow from a patent which the man was in no wise entitled to Gk 
the merits, even though he obtained it by the grossest frauds ai 
faleehoods. Under these circumstances, two attempis were made to 
cancel patents by direct bills for that purpose. Cue wen Und | 
‘States ex relatione Bourne v. Goodyear, 8 Wall. 811. The « 
ney-general did not sanction this suit, but Bourne, president and, | 
chief stockholder in the Providence Rubber Company, against whi "a 
Goodyear had obtained a decree for more than $800, insisted 
that under the English practice, and as matter of right, he could'ess : 
, the proceedings as a quasi private remedy. Hie Gret bill against: 
Goodyear, brought in Connecticut, failed for want.of jariediction} 
his second bill, brought in New York, was not filed until the day 5 
after the extended term had expired, and the court below, and this 
court, dismissed the bill for want of equity on that ground, without ° ¥ 
' expressing any opinion on any other question. “s 
Mowry, who had been onst in heavy damages for infringiag’ 
Whitney's patent for car wheels (Mowry v. Whitney, 14 Wall. 620),. 
brought a bill to cancel that patent (Mowry v. Witney, 14 Wall.) 
484). He brought it after the patent had expired, and brought it in’; 
his own name, in the belief that if he brought it in the name of the ©; 
United States, there would be no equity to support it under the rule 
in Goodyear’s case, but that he personally had an equity becaase of = 
the decree for damages against him. He allaged fred i obalaag! 
the extension, like those charged against Goodyear. - The bill was = 
dieenissed on demarrer in the court below and in thie coart on the 4 
_ ground that such a suit could not be brought by an individual.° 
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= worth cbarving tnt nthe Goodhue inttngunent cae ot in oi 
cult, where Bourne introduced his proofs as to collusion and fread, 
Clifford declared that they totally failed to sustain the charges. “Da pee 
from reading the reports in Whitaey’s case, that the sole ground ce 
that in the accounting in the infringement sult he proved thet the anvings 4 
profits due to the invention were large, whereas, cn the petition for | 
he proved that the net gains actually realised by him frem carrying en @ ¥ 
business were small. Co ae ee 
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| Mowry v. Whitney did not require the court to decide, nor per- 
. is sala the eoart 40 decide, whether the attorney-general could main- 


FE = tain such a bill or not. That question was not brought before the 
# @aurt, because both sides agreed in insisting that he could. It was 
at nn een epee tt ten: poner axial, and 
;.. hat the peculiar circumstances of the case permitted him to exercise 
= it- The basis of the patentee’s argument was that the power ex- 
© feted in the attorney-general, and therefore could not exist in a 
E. private pereon. The actual controversy, therefore, was one in which 
. SW was for the interest of both sides to assume the existence of the 
7 S power, and not to question it. Both sides did eo, and the decision 
: -¥ Of the court did not require it to examine that question at all. Any- 
ES “thing the court might have said, therefore, would be a pure dictum, 
5.) vt of the elightest authority under the rule laid down in Carroll v. 
‘- Leecee, 16 How. 287, and Barney v. R. R., 117 U.S. 
ae The decision was, that if the power existed at all it could 
=, $ be exercised by a private individual. 
x Bat, in fact, whatever views the writer of that opinion may have 
. he dias to the power of the attorney-general to file a bill to cancel a 
nefent for an invention, he treated it as a proceeding solely for the 
2 of setting up en attack based on a fraud which went to the 
7 of the patent, and which was not available in an infriuge- 
iat euit ; to supplement ordinary litigation and not to supplant it. 
at view is fatal to this case. 
e-remarks of this court in Goodyear’s case have been quoted 
en ly a if they gave countenance to such a suit as this. They 
Ady , 9 Wall. 796) whether the frand by which it was alleged 
;extension was procured could be set up in an infringement suit. 
- rt did not undertake to decide what could be done, but only 
4 sould not be done, and to that point all its remarks relate. 
it termed “the point under consideration” was not whether, 
Fs tindeproeenting, ‘the patent could be set aside, but whether, 
on brought upon it, it could be assailed for mere fraud in its 
Xt was opon this latter point only that it declared that 
pp tidination Netemen patent foe land ond o patent foram 
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invention; and the court, in concluding its opinioa, said, that 
decided nothing but what the case required it to decide. : 
mmaphaerntcarwcpnarn perpen 
at the circuits. We refer to these for such intrinsic weight as th —e 
have as authority, and more especially to show that it hes been @ 
general opinion of the profession that no such power existed. ] 
The State of Mississippi v. Johnson, 4 Wall. 500, this : 
remarked that the fact that the remedy invoked had not been a 
though there had often been provocation for it, was a very 
argument againet its existence. ‘ 
Mereerole v. Union Paper Collar Co., 6 Biatch. 306, come before! 
Judge Blatchford in 1869. It was a bill to enjoin the patent oweet..# 
from collecting royalties under a license, and to adjedge the A 
to be void and declare that there was no consideration for the promise: 
to pay royalties. It was generally understood that Judge Bleteh A. 
had been of counsel for Dey against Goodyear while at the ber, os 
that the remark presently to be quoted was not one of mere 
impression. He said in Merverele’s case: , “7 
“ The caly exthasity canteens on ie ont te exp eee 
States to adjudge any Letters Patent to be void, is that given by the elzteontit 
section of the act of July 4, 1688,(5 U. 8. Stat. at Large, 198), 00 extended gi 
the tenth section of the act of March 8, 1689 (73. 354). Such | 
by those provisions no farther than te a case of two interfering 
to a cnse where the granting of a patent is refused by the C « 
Patents, or by the Chief Justice of the District of Columbia, on 1 4 _— 
jariediction of thie court fails, therefore, in this case, as respects the s bjeek : 
matter, so far as regards the conferring on it of any special autherity te de: a 
the patents in question void.” a 
United States ex rel. West and others v. Doughty, 7 Blateh. 494: 
(1870), wane Ui opi paging te ene si 
an invention, on the ground that it was issued “ inadvertently am y) 
accidental mistake.” The bill was not signed by the district at me 
and the court thereupon decided : 
‘6 For this reason, the bill must be dismissed wtthenh matieunento-tual EI 


ee \ 


the other point taken by the defendant on the argument of the demamea’? 


There was not even a dictum on the question of power. | 
Tt was in this condition of the law that the first suit ever 
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| -. ATTORNEY-GENERAL V. RUMFORD WORKS. SHEPLEY, J. 


"ng to be authored by the attorney-general was brought by Attorney- 
General Williams. It came before Judge Saerxezr in the first cir- 
* uit in 1876, — Attorney-General v. Rumford Chemical Works, 2 B. 
4 & A. 298; 9 O. G. 1062. This was a bill to repeal Horsford’s patent 
@ for self-raising flour. It stated, if its allegations were true, a very , 
» strong equity. It alleged that three out of the four claims had been 
x __held tobe bad by Judge Biatonrorn, while the fourth was held good 
i by Judge Nixom. It alleged that this patent was used in the most 


E enit against the of Hecker, a flour manufacturer, as well 

as against Hecker ' that the patent owner prevented 

Ea thir tral in the circuit court, or an appeal to the Supreme 

» Court. The case was argued before Judge Suerte, circuit judge, 

“and Judge Kuowzzs, district judge, in 1876. Mr. Justice Cuurroup 

E- was on the bench when the opinion was read, and is understood to 

Ere nprored The importance of the case is indicated by the 

=. Counsel (Messrs. Causten Browne, Charles F. Blake, William M. ? 

© Mivarts, Clarence A. Seward and Charles S. Bradley) and the well- 

- denown profits of ‘the patent. Judge Suerier held that it would be 

mt anewer that the suit was in form an information by the 

™ y-general, and that it ought to have been a regular bill in 

é:' yneme of the United States. Yet if a prerogative proceeding 

a jo vepeal a patent” could be sustained, that was a proper form. ? 

( Dutted States v. Hughes, quoted p. 58, supra. But as was done in 

hited States v. Hughes, 11 How. 568; Benton v. Wooleey, 12 

t, $1; Jeober v. Montgomery, 18 How. 110, 125, suits unten- 

>t frm na ty were norman bythe eran so 

bl argued the broad question of power, the court decided it, 

id th je parties accepted the result as a decision on that question. + 

vale r" opinion is very full and elaborate, but can be 
arborea He decided that the alleged right to 


wht ee -r"9 
patent lew. + Meat in this county coafors or rcngains the 


sa ae Me YS 
* 


Piper iene faeomomonpeagere 


® ™ 2 oA . 
is ee a 4 i 
ey oe, ae a ad 
” pl “ ve? “ts 
e% .* ns <a ae a : 
‘ ; * ee: se” 5 oe 


a wie oo “ 
4 
Br) 
5 
* B x. . 
Fit Ne 3 4 * 
oe 


’ : ———- 
Lag 
* 
* 
* 


He then pointed out that the proceedings could find no 
from English decisions, for their system of patent law 
a suppused right of the king residing in his royal pres 
while ours was founded solely upon the express grant of : 
to Congress to create it by legislation. 

United States v. Gunning, 18 Fed. Rep. 511, to repeal C 
patent of September 26, 1000, wasautherined by thoutheanapgiasill 
on January 13, 1883, on the petition of Louis C. Raegener, the pros” 
motor's counsel, who becime special assistant United States attor- 
ney to prosecute the case. It was, therefore, brought very “2 
It was demarred to on the ground that there was no authority ia ie 
plaintiff to bring, or in the court to entertain, the suit,.and for wadt = 
of equity. The case was very insufficiently argued, and the history. 
of legislation was not alluded to. The reports show that. the k-4 
was of insignificant importance, and that there was no protenen of «| 
defence on the merits. Judge Watacz, in a brief 
and « quarter long, overruled the demarrer. ‘The besie of b 3 
opinion was that there was no possible distinction between +a 
patent for land and a patent for an lnvention, snd the argument 
upon which he supported that view was that és. 


‘‘ the same reasoning would preclude a State from proceedings to ennel (i be. 
charter of a corporation created by its legislatare, if obtained through be 
Yet it is a familiar principle that grants of corporate franchises ob 
through fraud practised upon the legislature are void whea the State 
sct them aside by a judicial rescission. (Mor. Priv. Oorp. 148.)” 
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the attorney-general nor any court can assail a legislative g 
It cannot be attacked for the grossest frauds in procuring it, © 
the legislature has given express power to do so. The state “ dle a 
to do what the legislature enacts. Shulenberg v. ey 1, 
Wall. 44; St. Louie Rathoay Company v. Magee, 116 U. 8. 468: 
MeMichen v. United States, 97 U. 8. 204; Farnsworth ¥, | sel 
Minnesota & Pacts R. R., 93 U. 8. 493 Ryan v. ee 
U. 8. 78; Tumeling v. U. 8. Frechold Oompany, 98.0. 8. 6644 

Slidell v. Grandjean, 111 U. &. 489; Whitney v. A$ 
U. 8. 698; The Maxwell Land-Grant Ques, 181.0, 8. 8, 


; Que fandamental and controlling distinction, that the proceeding to 
b. @ancel a land patent “is s civil suit in equity,” resting upon the 
&, . Spplication of a recognized principle of equity to property rights, and 
| teat the present suit is the exercise of a sovereign power, was 
2 entirely overlooked. 

% + The bill in Gunning’s case, having been sustained on demurrer, 
= came up for final hearing. The complainant proved that the pat- 
=~ entee saw the invention in commercial use more than two years be- 
- — fore he applied for the patent, and actually got his first knowledge 
;. of it from what he then saw. The patentee took no proofs whatever. 
ie Judge ‘Wuextzr,.Decomber 26, 1884, thereupon found for the com- 
@ s plsinant on the merits, saying that the question of power was not 
=. e@pen to him (22 Fed. Rep. 653). Subsequently there was a motion 
3 by Ganning’s co-defendant to reopen the case and take proofs. The 
P= court (Wumetar, J., 23 Fed. Rep. 668) held that no sufficient 
“ @lligesce had been shown to entitle her to reopen, and moreover 
ee nen eeomennty ‘weld Sor lack of invention, 
_ and thet the court would not reopen the case for an attempt to save 
& patent which was bad on its face. The judge, however, expressed 


= th open distinctly that the proceeding to cancel must be based 
* on the ground of fraud alone. He said : 
4 “ As this ie a bill to repeal the patent for fault in its procurement, the exiet- 
S qnee of the frend, and not the validity of the patent otherwise, is the main 
Be ing tn eontvoreey.” 
= - United States v. Frazer, 22 Fed. Rep. 106, was a bill to cancel 
two patents of September 9, 1879, and October 19, 1880. It was 
7 {- hensd on demurrer, October 20, 1884, before Judge Buovezrr. The 
a ¢-enid that the -bill was not authorized by any special statute, 
pl that the geasen! provisions of the Pateot Act farniched * a strong 
pment ie favor of the view that it was not intended that bills of 


e-charscter shoald be brought.” The judge enid that he did not 
» Mowry v, Whtiney any authority for the power. He decided 
i wu mt whether a bill to cancel a patent could 
2 not be -bronght ‘under any ciroumetances, equity would 
‘ough a bill-to try the validity of a patent.upon grounds 
iets 


el 
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United States v. Oolgate, £8 Bet. Pep. 8 We 
son’s patent for insulating telegraph wires by gutte-percha-ws 
and sustained by Buatonroap, J., in Colgate v. The Geld @ 
Telegraph Oo., and Oolgate v. The Western Union Télegi 
in 1878. -In 1884, the United States brought a bill to « 
patent. The defendant demarred for want of power sad wi 
equity, and because no acts of fraud in obtaining the patent 
alleged. ‘The bill alleged that the patent was void heengss of 
knowledge, publication and use. It aleo alleged.that the 1 a? 
ings in the Patent Office were one ae 
averred that : aa 


“such Letters Patent so issued were wrongfully and fraadulently o 
procured and obtained, and were issued in violation and without any ent 
of law, and were and are fraudulent, both in fact and law, end now consi} 
a fraudulent and unlawful obstruction and impediment ugen the right of. i 
people of the United States to have, possess and enjoy the free, #1 2 
unrestricted use of gutta-percha for all insulating or other purpesestet : 
same is or may be applicable, without the license, consent : 
person whomsoever.” 


It alleged that the grounds set up in the bill to sttack the 
“have never been fully passed upon by any final decree or any final } ps 
in any court of the United States, in any suit founded pen sald patent, os 
setrsonce to the Gititens Gas Wren ye 


The decisions, however, were not otherwise set out. 

It farther alleged that the owner of the pateat had never: gm 
canto te nit meee nten See aby 
ample opportunity, but hed always evaded s trial; that meny:peag 
had infriaged ; that he had sued them, and when he found #! 
defence was made, had. discontinued bis ences ; that he hed: knaugl 
Ee ne ae ee 
of them extorted money from the defendants for thomke tM 
Evidently a careful attempt was made to state an equity. . 

Judge Watts0s, on the demurrer, coals: Sediachaeteatal 
decisions in the infringement. enses, rad found thet the merits hi 
been fairly passed upon. He said: 
a ae ES ne eee 
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ie part of the applicant in his application for a patent.® ‘At most, the alle- 
oue show that there was no novelty in the invention, and inferentially that 
jp, knowing the prior state of the art, which was public knowledge, must have 
there wae no novelty. All facts alleged to show want of novelty seem 
been considered in the case of Colgate v. Western Union Telegraph Oo., 
Rep. 808, where they were set up in the answer, and where the patent 
js sustained. This branch of the bill, therefore, does not require much con- 


a ‘state 1 cr, but md nt open «proper showing the complainant 
| ) leave to'amend. No amendment having been made, the 
il was diemissed. Thus the only judge who has ever sustained the 
Ahan decided that it cannot be used to retry questions passed 
se in an infringement case. The case came to this court on ap- 
ili; bat the patent hed expired a few days after the suit was brought, 
t pe for damages existed, and Colgate had died. It was, 
o> erly diampiseed without a hearing. 

« -Uaited States v. Colgate was heard on demurrer, there 
le in it a motios for a preliminary injunction to restrain liti- 
eid Ses dat tee ection coe Wauusize, J. (21 
Serre ee the ection could not be entertained, 
pnt had been sustained at final hearing in an in- 
nt case, there was no equity to support the motion. The 
lo that preliminary injunctions to restrain litigation pend- 
> to’enncel a patent under the interference section 4918, 
Sha’ wot'be ntereined ‘against a sustined patent, had been laid 
uileainaearies we v. U. 8. and Foreign 
+ 18°Blatoh: 458; and by Mr. Justice Hunt in 
Gbs'+sGovlyoar Dental Voloanite Oo., 18 Blatah 875. 

(Bee pp. 99-108, tyra.) 

} was sustained on final hearing by 
> MoKmnax on Jom a, 1880, in 
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to cancel in the name of the United States. Jedge 
whoee court it was brought, stayed proceedings in the ws 
on the ground that it was vexatious to retry in that! 
the whole of which, or « oubstonthal part of which, were ah 
passed upon by the Supreme Coart in infringement suits. 
presen wii ont ren 

These are all the cases in which the power has | i 
sidered, or remarked upon, except the following: _. 

Mahn v. Harwood, 112 U. 8. 854, reised no question on 
ject. It seems to us, however, to express very clearly 
tn he op at a 
ings ever can be sustained, it can only be on the | 
and of a fraud which furnishes a just ground for ov re 
patent, and which cannot be availed of in an ens mi 
reat sade « ddsien ov honed be tat cone aa 


think of anything going to the merits of a patent, of 
issued, which cannot be availed of ia an 


dissenting opinion by Mr. Justice Mieke | 
defences in an infringement suit should be more « ar 
those given by the statute, and that a bill to cancel a 


oe suit by reaching grounds which were 
available 


Ths ration batvesn ltagumet wate sd Ht em 
con bo no equity fo expert O80 to emer e eateied eae 
whieh ere epen in an infringement cult. ote 

In Smith v. Melver, 9 Wheat. 584, the bill was ~” 
demurrer for want of jurisdiction in equity, and the 
would not interfere with ordinary litigation, to try qu 
could be there tried, was well stated. Ti colin (pe 
C. J.) continued : 

The argument oa the other side te, that the Dill changes’ gn 
rape trensnati nee ois: caharonr APSA? ROUIAIRG EA, 05! 
of law in all matters of frend. j i Galil #i8i'g ofa 
“Adega patos er ate i vi 


cme 


‘ons 


‘will net, wo think, ald theese. ... “ee 
decided at low, and tha:party.can have: mo ight tobe 
Oe, cxrtealeaatl 


a ee é ‘ 
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which in proper cases quiets a title which has been established by 
al verdicts and judgments at law, should reverse its course of action to 
let a title strictly legal, with no impediment to its assertion in a court of 
perenne Ras Coun Seteqie ta Gineaty aetien te which fe hed thas boon ot 


f= Te ate that «bi by the United States to cancel, and suits by 
“ he patentee against infringers, are technically between different par- 
Bat the precise and sole object of the bill at bar is to retry 
ae been or may be tried in those other suits ; 
errr wenn ouite by impeting apes them 0 decision to be made 
5 and in terms it represents the interests of the infringers, as in 
ao of it mast do. Tu such a case a court, when asked to intervene for 
“s jose purposes, looks through the form to the substance and treats 
a aoe under the rule of Smith v. McIver and the cases 
oh : ws bill by stockholders to enforce corporate rights can be main- 
pd when the corporation will not act, but it is looked upon as a 
mation. of corporate litigation, and requires special equities. * 
v. Cooper, 20 Wall. 171, an assignee had twice contested a 
ik Slatcist cust, and won twiee Renton then a creditor filed 
to expange the claim, averring that it was invalid, was pro- 
od ‘by frand, and was not well contested by the assignee. The 
'OF the creditor to bring such a bill was given by statute and was 
y weed. The -:cireuit court dismissed the bill on demurrer. 
fp cont had thet it was in atiet a: Sil to neley what the’ district 
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m bean hid tht equity hn abundant power to satin oly 
at a. ctranger, if the directors will not act. But it is set- 


i ipioaies : Donny S08 €.0. O08; Qrensaent 
fav. O&M. RB. B., 110 U.8.90.) A 
#, Bet becemes the question cannot be fairly 
weight of the money, resources and 
dp this controversy, weald be a cull- 
a saighmaenet conned (Detrets 


bill presented no equity. It sustained the demarrer. 

Town of Mt. Zion v. Gilman, 9 Bicsell, 479, 14 Fed: Rep. 
Daumeonn, J. adh fre salts apache Gann 
town. He had brought five suits against the town at ite ~ | 
on coupons as they fell due. The fret suit was decided in bie Ge 
after a hearing. In the latter four suite he obtaieed fe 
default. One of he joint rs ad, heath tt 
upon some of the tax-payers brought 2 bill aguinet bith, jo ~~ 
town as co-plaintiff, to enjoin the judgments and restrala a 
further litigation, and “to prevent multiplicity of suits” es 
coupons fell due, alleging that the bonds were illegally ies 
not binding on the town. ns nt r= ie oe 
It then stond asa bill by the tax-payers alone. It was a pres 
tive bill to declare the bonds void and prevent repeated’ sul 
them. It had the same equity, or want of equity, aironcsir 
and the opinion covers this case. 

Drummond, Circuit Judge: “Various grounds are eet oat te* 
show that the bonds are illegal; but the main question ie, whether, & 
circumstances of this case, a bill of equity can be sustained, and we titel 
cannot. * ie! iy 

“Of course, a bill in equity will le for the parpose of preventing 6’ 
plicity of suits, but here repeated suits have been brought 
been rendered agaiact the party. There cannot, therefore, be any « 
whether there to on unvessenshlo ond vention SnunGl/ial 
brought, because the court has decided that the suits were prope 
and judgments have been rendered. There is not a single all 
bill which contains a true ground of equity, unless tt fs cimply in @ 
of threatened multiplicity ef suits. There ie nct an objection af 
bill to these beads except what is a valid objection at law, if at all, 
fore the only standing the bill can have is to prevest a multigiteliy oi -“ 
But here, ac has been sald, cults have been brought from time te # = | 
jedgments rendered; and can it be claimed, then, thet there is eg: 
Cen caer of ESS ek a ee 
Bm Meo We think uct.” 

If, therefore, a plaintiff states the fact of previous. 
nase wane Wel 6 eons oa 
a reason for so doing. The effect of a decision alee at 0 pal 
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“408 RELATION BEIWEEM IXPRINGEMENT SUITS AND SUITS TO CANORL. 


ee A 


aad by thie court. Rubber Oo. v. Goodyear, 9 Wall. 788, 
eee 
“This has been applied to suits to cancel patents for inventions. 
., Weileon's hot-blast patent was sustained in England, and his cor- 
Tae Scotch patent was sustained by the lower court in Scot- 
sland, both in infringement suite. The appeal from the Scotch 
E deviaion was pending in the House of Lords, but had not been heard. 
Us these. circumstances the attorney-general brought a ascire- 
3s to repeal the English patent; whereupon the patentee peti- 
ed the Lord Chancellor to stay the proceedings on the soire-facias 
). had issued out of the Lord Chancellor's Petty Bag Office. 
ie petition was heard before Lord Chancellor Lrxpauner, Nov. 9, 
42, and was resisted by the attorney-general in person. It was 
i.on the one side that the attorney-general had the righé in law 
io use the writ, and that the question whether he had abused his 
was a matter for him, and not for the court. Lorp 
pt, L. C. said ( Webeter’s Patent Cases, 665) : 
BB strives mo at present thet the court has power to stay proceedings in 
to the course of proceedings in the Court of Queen’s Bench; where the 
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nS gs. ~ Leonsider I have authority to stay proceedings, if the facts warrant it.” 
| fc: #IE the Howse of Lords should decide ogainst the validity of the patent, 
i aren neen gunete Sor the application. Let this stand over until that 


i Ta Fobraary, 1848, the House of Lords sustained the patent. So 
7 ee ome wan down fo Bn eee inten 
le vy. Prosser, 11 Beavan, 306 (1848). In this scire-facias 
© moved in the Petty Bag to stay proceedings on the 
poend: + the Lord Chancellor was the superior adviser of the 

. Matinee 5 and ought to advise the Crown to 
ie.” ancoais, M. R., could not take that view. The 
the proceedings were vesstions ‘He said (p. 818): 
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othe thee conduct of the action. In the prosecution 
eer its to act for him, must conform to the 
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NO EQUITY AGAINST 4 SUSTAINED PATENT. = 166 
cise over every other suitor; and further, that the attorney-general would Bal 
any more than any other suitor, be permitied to prosscute any p prs 7 
which was merely vexatious, or which had no legal object.” oe a 

P. 816. “The Lord Chancellor sooma to have fatinaied in The 
Neilson, that he might have authority,* in consequence of the « 
being altered since the fiat was before the attorney-general; but 
(there was no decision on the point) was principally founded om thi ies 
litigation was, in fact, proceeding without any legal object: it was ent 
‘vexatious; and in that respect I apprehend that if the at y 
Ait to persevere, it might be within the juriediction and authority of 
Chancellor to stop such proceedings.” 

In the Roberts Torpedo case, Judge MoKunnan, before ¥ 
bill to cancel was pending, stayed se tg 
infringement case could be heard here. 

Tho Lal to canna the Chljety potent see. aE 
Wa..ace on demurrer for want of equity, because it only og 
attacks which had been held bad in an infringement suit in his 
court (p. 96, supra). He took judicial notice of that dec 0 % 
an earlier stage of the same bill Judge Waexiun refaced | 
tain a motion for an injunction to restrain infringement enits, bes 
the patent had been sustained at final hearing in an inf 
case. His opinion is reported 21 Fed. Rep. 318. | 

The same rule that motions to restrain litigation, pending a ou 
cancel a patent under the interference, section 4918, cansot be om 
tained against a sustained patent, had been laid down by Ji 
BiatcurouD in Asbestos Oo. v. U. 8. and Foreign Salamander Olé ! 
13 Blatch. 453; and by Mr. Justice Hunt in Cdlalotd. Oo. i 
Goodyear Dental Vulcanite Oo., 18 Blatch. 875. aa 

United States v. Fraser, 22 Fed. Rep. 106, Buovenrr, id 
demurrer the court held that there was no equity to sustain a Mi 
the United States to cancel a patent for an invention on the g 
ok rat rad er rns sn 
in infringement cases. The case is stated, p. 96, eupra. 

This bill must fail for want of equity because of the form 
tion under this potent, ofered to in the MK end. Sollee gy 
to the.court and not avoided by any averment. — 
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> Auzecep Pazcepents raom THE Arroruer-Genenat’s Orrice oF 
BILLs AUTHORIZED TO canceL Patents ror Invenrions. 


= A former brief of Mr. Goode for the plaintiff undertook to state 

_ precedents from the attorney-general’s office, and that portion of it 
s: ie reprinted in the appellant's brief, p. 28. To such “ precedents,” all 
ie .- Sery recent, even when backed by formal “opinions,” this court pays 
7. - Bo attention. Butterworth v. Hoe, 112 U. 8. 50. In fact the state- 


| Mpents:are entirely misleading. : We have not sccess to the files of 


i No suit to cancel a patent for an inveation was ever authorized 
=~ before 1874. The attorney-general refused to allow Bourne to bring 
2. ‘Beit to cancel the Goodyear patent. The Senate committee had 
| y reported that the power did not exist without legislation. 

= pene Semen Wiss is the first attorney-general who 
a oa te such a suit. 


ah “Coscertal TMlinois to sign the name of the United States in the 
DS ia - cane of A. Bryant. The suit was begun, but never brought 


17, 1875, Wnit1ams, A. G., authorized the district attorney 
the suit in the case of the Rumford Works. That was 
l-on demurrer for want of power. 

y 11, 1875, Witte, A. G., authorized the district attor- 


i patent [of April 29, 1878] on the 
eee Aa The Secretary of the Inte- 
ef that there wes no authority to bring such « eit No 
“The patent: was held bad by the circuit court, 
ty ths Gepreme urn the intiagunet ol In 1079 (10 
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attorney of Sonthern Ohio to sign a bill to set aside the Curry:pa 
The bill was filed and answered to on the merits, without tak an 
objection to the power of the United States to maintain it. 16% po 
heard before Judge Baxrsn, who dismissed the bill with oc vine 
the relator, and that ended that case. | 
January 13, 1883, “ Baswerse, Attorney-General,” author 
bill againet Gunning,-on the application of L. C. Raegener. 
was brought, and Haageser was of counsel for the pessoation. 
result has already been stated. It is the only case ever sustained: 
April 25, 1883, Bazwersr, A. G., authorised the district wai ; 
at Pittsburg to sign a bill against the Roberts torpedo patent. The 
bill was filed, demurred to for want of power, all proceedings stayel 
by order of the court becsuse the patest had been sustained at tha 
prcedeeapslaaren Sonera 
demurrer was never brought to hearing. The case went no farthaty, 
October 21, 1883, Bazwerzr, A. G., expressed the. views of th 
departmat i tr to Ms. Geo. D. Seymon, am appt fe 
suit. He wrote: 3 


Sir, —In reply to your letter of the 18th inst., I beg to refer you to the en 
of Mowry v. Whitney, 14th Wallace’s Supreme Court Reports, p. 494. 

I know of no decided case where a patent right has been vacated, en. 
stituted in the name of the United States, or in the name of ney 
on behalf of the United States. Two or three suits aré pending which th 
been brought in the name of the attorney-geoeral, leave to institate ault Ie 
ing first been granted by the attorney-general. ie 
These, however, proceeded on the grouad of froud In obtsiaing the pateat, 9 z 
no further then the intimation of the Court ia Mowry v. Whitney. a 


The proposed suit was not brought, and apparently was 
pprsange tee ee ot 
Soon. afterwards, the same attoruey-general authorised the 
against the Colgate patent. That was turned out of court by Ja 
Wa.Lacz on demurrer because the patent had been moined ot 
circuit. 3 
July 30, 1884, the district attorney was authorized to sign th 


bill against Frazer. That was brought to a hearing on < - we 
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Jaly 38, 1885, Ganuamp, A. G., weg ee ee 
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Fete ete "I consider the cases in which such snits should be 
| re a tee ele a0. ow orized a suit to be brought 
> ab Boston praying for the cancellatio. of the Warren patent. As 
a } thet authority was given pending the controversy about the present 
ag it is, of course, of not the slightest value whatever as a prece- 
dent. Naturally it was not brought to hearing. 
A Sedalia ta thine estty pase eathartend ty exe 
attorney-general from 1790 to 1874, that the rule is absolutely to 
Sites: leave: tencegt to enens of * feand,” and the result is that the 
jp Corte ceject them. 
|) he’ plaintiff's brief condemns all these case. All were prose- 
> ented at the expense of private promotors according to the invariable 
agtich rule. Yet Mr. Goode's brief (appellant's brief, p. 30) says 
at this is so unjustifiable that Fraser's case was properly dismissed 
pai that ground. 
Ty The appellant's brief (p. 80) refers to a report of the Judiciary 
| of the House. That report was made after suit was 
ee er ens tho ime of tho co-celied Fun 
io investigation. It was made without a hearing and without 
a. ecial deliberation. It suddenly undertook to override the de- 
alo me of the courts and all the previous committee reports. But it 
= sustain this case. A majority thought that the power ex- 
Ign casce of fraud; a minority considered that it did not exist. 
pee Wor made Nat never acted upon. 


Pe DN 
is weil 
gis ve 


dent. oS 


< 
ny ¥ 
& 


‘ 
ofr fie 


| Pollok & Bailey.” On the jacket,” which is the docket of 


Be sai be TREN 7h 
Se. a Fe a 
» ; “ i 
é ¥. — i £ ©... 
_ ; x 
er 


THE CHARGES IN DETAIL. PROCEDURES. 


Tus Cuances m Dsrat. apt 
Neture of the charges. Merits. The bill avers that Mr. E pies 
not the first inventor, and also avers that his specification is insuiiclanl 
Upon these two propositions it rings many changes, bat év 
charge against the validity of the patent on its merits turns 0 thi 
truth or falechood of these two assertions. These constitute the'te 
most familiar statutory issues of the statutory litigation. 
Procedure. We have already shown (p. 5, supra) that ¢ 
he rene, yh Ot na 
recital in the patent that the applicant “ has complied with the ¥ 
requirements of law in such case made and provided,” cansot ‘ai 
any ground for cancellation. In fact, however, the charges in 
Model. R. 8. 4891 provides that + ml it be ad ely 
Be by the commissioner.” . Se 
The applicant’s petition requested that no model be rec > the: 
doch (ihe wauppes) cxatalann ently: Gh = <OoAE GSS 
quired,” aod Ga patent need et ee 
already quoted. nba) ee 
tively appear that the orders and entries on the subject 
ue poses tnauerconumpled ty 20 Oster inof elaan 
the patent with the recital is signed by the Secretary of the In 
and the Commissioner, the two officers in whom all power:@ 
procedure and risks is vested. “This recital is of iteelfa i 
ota treat deat nso niecentl Coloma v. Eaves, 99.0, 
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The request to dispense with a model is (p.85) : “ No 


case, the responsive entry was made * Model, —-none req'd.” 
was in pencil, has been much worn by handling, but is there. ‘ . 
official certificate of the copy annexed to the bill reads : Leg S 
‘6 Opposite the word ‘ Medel’ on the original tie wrapper, the werts *i 
rege wea aggenealy EAS ae CONS Oe ee re 
have been omitted from the annexed copy.” te 
. Amendment. It is objected that the explanatory emendment § 
Febeeary 29, same, ought to have been sworn to and was.ae Nig 
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MODEL. AMENDMENT. GRAYS CAVBAT. 


FM te ctearly on its face 0 more oxplensticn, ‘adding nothing; no 
_/ ‘statute or rule of practice required it to be sworn to ; it was formally 
Emmis by a separate paper, filed, officially accepted and allowed. 
-  Dhe bill does not allege that the amendment introduced “new mat- 
- ter,” but only that it “related to those parts of said Bell's alleged in- 
‘ By ., weation which he and his assigns have since claimed as the cardinal 
{element or feature of his patent, to wit, the transmission of sounds 
of a y gradual or undulatory changes in the electrical current as distin- 
BS ee py ape eer 

= ithe distinotion between * pulsatory’ and ‘ undulatory’ currents,” etc. 
eS. 7 The whole matter wos before the court in The Telephone Cases. 
— ‘The Gray caveat. It is objected that the officers of the Patent 
; [fl upon deliberation, oat to Mr Bell's solicitors an official, 
| written, duly recorded communication on this subject, as by law they 
* were bound to do, but it is alleged that the information contained in 
an letter was more full than the law contemplated. Another 
» utge is made which aleo does not rest upon any averment that 
Gray woe the first inventor. The statements are (p. 38) that on 
g:\Seneary 30 Boll completed the specification which he promptly 
© rililed.cn February 14, and pushed to patent; that makes January 20 
the date of completed invention. The averment about Gray is (p. 5) 
> he fied his caveat on the same February 14, and it does not at- 
---@rtbete any earlier date of invention to him. The Office, upon a 
end actual exemination, expressly and formally determined 
application was filed first, and the Commissioner ia person, 
en order accompanied by a written opinion, determined that there 
engl Sxxcedec ng ipredbvagresmgaprenn, The charge is that in this there 
lt requires equity to cancel the patent, without regard to pi 
‘Gaeatly it does not (p. 5, supra). 


eb nowhere mpgeted that Mr. Bell was guilty of corrupt 
sim these matters, or that he did more than to accept what 


5 dppenr by’ the Slee, which are made a part of this 
aan ae record. They were all before the court on 


mous nature were made respecting the papers and the | 
the Patent Office. Particularly it was charged that the'ps 


out (p. 7, supra) that this bill, instead of repeating those: < 
rejects them and disproves them. It states (p. 7, supre) & 
papers now in the Office are the original papers. 


tion, or any attempt at any. It does not aver any acts 
beyond those which these papers show, or which the pate 
Bell, himeelf testified to in The Telephone Cases, and which th 


tradicted by other averments in the bill. 
The sole charge of feud is in par. 6, Div. III, p. 4: 


by said Bell as aforesaid constituted decepticn ana fread upen your <4 
the said Bell, and did deceive and defraad your erater, end Gi 


falee and fraadulent statements of enid Boll, made by’ him a 


Gfth claim thereof.” 


following : 
' SRR Ais RRNA 


setae ieieintaiiaiamamaeaemenanaiians 
examiners in the Patent Ofice and the pablic,” 
and did not show in it that his application hed any relation to 


relation to the transmaiesion of speech, 
“ and did thus cause them not to make am inquiry as to the state ¢ 


x seem or the printed publications concerning it; 
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found cast no reflections on him, and did not affect the patent. _ 
We have already pointed out (p.. 7, supra), that the cal 
charges sounding in fraud are either impossible ia law, or are est: 


“ And your crater avers and charges that the sald untqne statements © 


orator to issue and deliver said patent No. 174,405 to ald Bal, wen yell 
oretor’s faith that the eald statements were true, and thet but for the & 


eid patent would net have been iesued or granted hy your exeter, 
cents eng easenive menagaly of mvthed er pean Geouiad on 6 


The oaly averments to which the phrase “said anus 
refer, are in the preceding part of Division III, and they are . 


Mr. Bell — the bill avers—had not been able to talk by the a 


treated it merely as am improvement tm telegraphe; thet by this ve =" 
deceived the examiners, led them te suppose thet hie epglention i 


been forged and the examiner corrupted. We rs = - 


Nor docs the bill contain the slight: charge of brbery of ery 
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_-dimqairy was made by any of them, and that thereby the said Bell did mislead 
and deceive your orator, and did cause your orator to issue the said patent No. 
, 174,466, in the form and according to the tenor aforesaid, and that but for the 
* gaid delusive and ambiguous application the said patent would not have been 
'. gramted or issued by your orator as aforesaid; wherefore your orator avers that 
+ theanid patent No. 174,466, issued upon said delusive and ambiguous applica- 
tien, was and is void and of no effect.” * 

~ Of course, as the grant is in the language of the request, what 
~ ‘those words did not plainly ask for then they do not give now 
-(p. 35, supra). There is no suggestion that Mr. Bell took any 
_ steps to prevent examination; unless it be by the alleged studied am- 
Diguity of the application ; nor will the failure of the examination, 
_ however induced, lead equity to cancel the grant, unless the exami- 
uation would have defeated the grant by revealing the speaking tele- 
_- phone already in the possession of the public; so that all this is 
~ but another way of presenting two familiar statutory defences. 
q . ‘The charge -against the specification is not only bad but frivolous, 
(ate peeing epon. previnely this criticism, this court not only 
-gustained the specification, but said of the body of it (126 U. S. 
| 4 x e $32) : 
. . « Articulate speech is certainly included in this description, for it is an 
= , ere by the ‘human voice’.” 
_ Referring to the claim, it said : 


4 ‘ “The question is whether the sound of articulate speech is one of the ‘ vocal 
vi - ‘or other sounds’ referred to in this claim of the patent. We have no hesita- 
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of, invention to which the same do not relate, and to 
y under the color of subtle and adroit phrases and 
coer to avail themselves of subsequent discoveries 
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. THM CHARGES IN DETALL.. 


In March, 1879, the Commissioner of Patente (Or. Pana), da 
contested case, said (15 O. G. 776 ; Con's Dee, 1879, p48) 
‘6 Nor is the fifth claim of Bell’s patent, 174,465, limited to the t are 
of other sounds than articulate speech, for, if the word ‘ veeal’ in theo iain: 
iteelf would leave the question in doubt, the description im the ation: 
would remove that doubt.” 


In 1888, the cirouit court (Gnar and Lows, JJ.), in Z bear's. 
case, said (15 Fed. Rep. 448) : | E 

Grar, J. The dremghtoman of the specification hes exhibited as 4! * 
and accurate a comprehension of the rules of the patent law as the inv eos 
hse the force of mater with which bo was dingo of te meme 
which he has reduced that force to a practical use.” las 


Both as matter of fact and as matter of law, it fe frivolous & = 
make a charge of fraudulent and stadied concealment, aguinet 
specification which has always been adjudged to be so clear. = 

The other of said “said statements ” alleged to be false and | 
lent is found in the suggestion that “certain” of the i 
claimed in this patent were known by Mr. Bell to have bees 
by others, “as hereinafter more fully set forth.” The bill, hov 
does not contain any effective averments to thisend. = = 

Tie “eetenet  eeie teal <= 
p. 4, and it is that Mr. Bell stated himself to be the first 
all the inventions described in the five claims of this putt, 
he knew that he was not the first inventor of “all,” and ai a 
“certain” of them were old. Bat, as the bill (top ofp. 8): | re: 
it is “the fifth claim slone which gives it any signifcance-or i | one 

eS. 


tance,” the averment is satisfied if the charge be true of ack 
which is of “no significance or importance” 5 and thet wosll : a 
| The averment iteclf lacks the particularity required, and.sn 
it only by the words “ os haeiaor more fully ot foth.” 


were then notoriously being made in the inventive world to devise an ap 
Se cee eee coat taeioel wea 
lent design and intent, artfully introduced into said paaE 
would afterwards enable him to claim, as in fact he has o @ done, to 
first and original inventor. of every means of vom haan epee 
prog sans to Oa Des ek ee of can » ang this 
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119 RES. THE GPROLFICATION. 


is followed by two paragraphs on the same page, which undertake 
to day what Mr. Bell knew in these matters. Those paragraphs say 
that Reis did something, and “did publish to the world in various 
scientific publications his theory ” of what he had conceived of. The 
averment is that what was so published was “ well known ” and “known 
to said Bell and the world.” Noother knowledge of any predeces- 
sor’s experimenits is attributed to Mr. Bell as to the first patent. 

This averment is fatally lame for two reasons. The allegation is 
as to what “ Reis did publish in various scientific publications.” No 
-publications are here named, and, though plenty of publications are 
eleewhere named, there is no averment that “ Reis did publish” any 
of them: #0 that the bill does not identify what it Aere refers to. 
Moreover, the averment itself is only that Reis made a new apparatus 
for “the purpose” of speech, and described his theory, and “ divers 
“persons” [whom Mr. Bell is not alleged to have knowledge of) “ did 
“ experiment upon said problem, and devise, use and operate more or 
“less perfect means therefor.”° 

It is not thus that the court is informed of the simple fact (if there 
be such a fact) that Reis, in certain named publications, described 
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_ © Your orator, on information and belief, alleges and charges further, that 


“apeesh by means of the galvanic current, and did pablish to the world 
ae eclentific publications an explanation of the theory, principle, 
i) . weethed and process upon which the transmission of speech by means 
= @@ qlectridity could be and was successfully accomplished, so that prior to the 
=<. your 2674 & became known to the said Bell and to the world, and many persons 
Ae S - deviecd, ond were seeking to devies, apparatus and means by which such 
'--gasthed end process could be successfully operated and made to transmit articu- 
: = late apeech and other composite sounds. 
‘<7 (8 np guonr tear ager aren dim dean 
eae be the causing, in a conductor of electricity and an apparatus for re- 


: iaying the sound to be transmitted. And not caly did the 
itp Rels make and operate an apparatus, upon such alleged method or 
ether persons in this country did, prior to the alleged date 
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THE OSARGES IN DETAIL. 


a practical speaking telephone and how to make it.talk, — 
ing short of that would be sufficient in law. Moreover, the p 
tions about Reis are 20 identified in the bill that the decision ft 
Telephone Oases strikes them out (p. 34, supra). oe “a 
Alleged over-breedth of the oleim. Thin objection, stated in il 
ion IV, paragraphs 1, 2, 5,4, bo sow dhepueed Oy Sir wher 
 Sullolency of the inctruments of the patent. Four linee would 
alleged that a person skilled in the art of making delicate‘ tai 
and scoustic instruments, adding to that skill the information ‘6 
patent, and using the whole wih honset endubhen; SicAd aan = 
instruments that would talk. But the pleader, departing re 
fos the hageege of etna at Sas OSS 
in pleading this defence, has only averred that the mode 
* plain and obvious” to “ ordinary mechanics, or even to pet 
very considerable knowledge of electricity and applied | 
and that the machine cannot be constructed by “ persons | 
practise the art.” He studiously refrains from steribting to as 
these test persons the skill required by law. ) ee 
The averment is: “ That if it be true that articulate speech cam ail 


electrically transmitted through and by the agency of the electrical enduiatiogs 
described or sought to be described in said patent, then theasethed of & — 
prodacing, regulating and using such currents or action of clectrisliy:¢ oduaic: 
intelligibly transmit articulate speech is not obvious or plain, from @ | 9 - 
Patent, either to the ordinary mechanic or to persons of vary Wes 
tnowisdige of electricity or apeied elestclohty; yet tho Galli Bell; a 4A i 
eadton end datenn, G08 et SEN mS pone Sey eras “ ne 
ratus, mechaniom or means of carrying his pretended | r b se 
structed and operated by othies, without the intervention ef fi og 
invention on the part of the persons secking to practice the art of 
tranamission of speech or sound by the method as claimed by ois . 
his said pateat.”” at 
The second Bell patent, No. 186,787, of January 81, tert. 3 
Sar a nana thas bs wales toe | 
Mr. Bell's general design to cover the speaking ts ar b 
most important details withost having invented —e in 
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"THE SECOND PATENT. 


E | charges about this patent are in Divisions VII, VIII, IX, pp. 
= 30-12. 
~All the claims of the patent are for combinations. Division VII 
Fe ases not aver prior invention in the usual terms, and it seems to us 
F that it only alloges that the “elements” are old. If it goes beyond 
ene ene tote 
Division VIII avers that Amos E. Dolbear “made and exhibited 
“Acomplete perfect articulate speaking telephone on September 20, 
876, combining all the appliances now used in the modern magneto 


DOLBEAR. 


sttelephone used by ”the Bell Company ; that he employed one Richards 
gto, patent it; that Richards “insiivisedly * disclosed the invention 
to, Bell, who, thereupon, dissuaded Dolbear from applying for a 
pnt, and proceeded himeclf to patent what he thus stole from 
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h ie an infringer’s defence, and is, of course, valid, if true. But, 
s this court has been “struck with blindness ” since it heard 
enr’e case, it cannot repress a just indignation that such charges 
dbemade.* — 
: eens ek Hiplbear sold bia ievention to the Western 
jion Company, that they used it “about three years,” and then 
(jy inte in 1879) eold it to the Bell Company. The charge is that, in 
ok e0.of this sale, the parties caused a collusive interference to 
be begun, to be prosecuted, and to be decided in favor of Mr. Bell. 
ee } Of ‘thie ie disproved by the record, for it shows (pp. 63-5) 
ee the jaterference was declared March 26, 1878, eighteen months 
ae aan 
” 2 ». Dolbear.applied for a new one. The Office, 
, wot-exist a0. court dees solely to entertain controver- 
a ; was ‘hound to act on the application. It did so, 
erference and decided it in the way most beneficial to 
tit the application which, if granted, would 
-- When it did eo it was fally informed 
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‘touch ou demurrer. Bat it also avers that Meucci filed'a’ 


THE CBARGES IN DETAIL. 


of the relations between the Bell Company and the several’ Ay 
tions. Part of thie appears. Part of it we. assert argu 
probable condition of things. Te ron 
are not inconsistent with it, which is enough. 

Moreover, misconduct of the patent owner in the eondnet of lit 
tion fe DOTS Snes ae nee Ones 
from the inventor. | : 

If the Patent Office had been deceived by a collusive « 
would 20 decide and deolare at the request of any third party, in 
ing the attorney-general, as this court did in Coohkrane v. Deon aah 
95 U. S. 355. No other tribunal ought to interfere, for. 20: of ag: 
tribunal can know how thorough an tndependent examination it ae 
nor whether it knew the actual relations of the parties, nor whetl 
it had doubts about the decision. Procieely such matter, oo fa 8 
the truth went, was considered in The Zelephone Appeals. bag Se 
nothing but a bit of color. ~ 

Prier publications, petente end lnventere. Wo have already (ps8 re 
supra) pointed out that The Telephone Cases estahlich thet M be. 
invention ia not found in them jast an covclusively aoa decision a thi 
court would establish the meaning of a statute ora charter.°., 
question whether two papers describe the cama tepeitiie dia 
tion which the court will pass upon on demurrer, unless it feels: a 
need of special enlightenment by experttestimony. Powder. Os, % 
Powder Works, 98 U. 8. 126, 184. And therapies 9 Sete 


the same papers in another case is a binding authority. rae 
But whether this be so Se ae a moat ansert 
Meucoi. The bill (pp. 9, 18) avers eneiaines hat? wakes 
Mencei made and used the inveotion at Staten Inland frosy1 


1870, an averment which, of coarse, if it stood alone; we ¢ 


¥ 
wack 


“his invention” on December 26, 1871, and marae aris De 7 | : | ia 
1872, and December, 1878. Bc 


© Rain cd UURMIInation ant aon pographl 
errors. These lists couteia many euch errors. A compatison of ti wer 
that in the enriter caste ehiows tint the schedules of this bill se to. 


ee 


. bill misprints it 1875, an impossible date, because the renewal must 
ies at the end of one year. The file of the caveat, itself made a part of the 
Criginally and actually filed in response to a request for the caveat and 
4 E séall” renowals, gives the dates an we have stated them (record pp. 78, 80-1). 
a ‘That caveat is made a part of the bill and is in the record, pp. 
16-81. If the invention there described is not Rell’s, the court 
will reject this averment. Now, in a suit against Meucci himeelf, 
| eer osonen # aa Gar tango etemia feet 
— a mechanical telephone, using a wire instead of a string, and 
- <qmploying the simple drums of that toy without any pretence of an 
S slectric telephone apparatus. The silly caveator proposed to “in- 
erence” the effect of this long-known instrument by “electrically 
yolaeal ” the wire, or “the persons of the operators by seating 
them on glase-legged stools.” The Gret sentence of the caveat tells 
= me story. It is (record, p. 77) : 
f.’ 3 employ the well-known conducting effect of continuous metallic conduct- 
fs.a0 a medium for sound, and increase the effect by electrically insulating 
h the conductor and the parties who are communicating.” 
ay i perusal of Judge Watzace’s opinion (81 Fed Rep. 729, 24 
Matoh. 522) and of the caveat shows that this is not open to ques- 
‘the face of the papers in this record. We refer to this 
5 acta elltaedeet on dremaped am 
‘apon by this court. It is trifling to bring such a story before 
Nida 2 Wiaaetlagy os thie. It goes overboard on demur- 
sn the ac of the papers. 


se ConoLusion. 

ae We have thas shown : 

he attacks on the patent are for the most part frivolous, or shown 
om erit in law by well-known decisions. 

w invoked does not exist. 

y ie chown for the exercise of the alleged power. 

Sabirteetiteteg ie domme and donieing the bill 

@ be affirmed. 
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MEMO. FOR THE BELL CO. 


The Aitertey-General’s Fallacy. 

The appellant has filed two briefs, one signed by the ) 
general, acting as attorney-general, and a later one by 
Hunton & Chandler, special counsel. i 

They labor to show that the power to grant patents for i 
and the power to repeal them are sovereign powers which 
in England to the king as a part of his prerogative, not as ¢ 
carrying out the statutes of parliament, but as monaruh, 
authority from parliament. They are right about thie. Thy F 
it. 

The solicitor-general’s brief says, p. 85, “A pateat is a 
the franchise arises from the grant”; and he refers to, and ¢ 
12 quotes, the definition thereof from Blackstone, Book II, p. 
“A royal privilege or branch of the King’s preregative oul 
“the hands of the subject.” The King whoee prerogative had es 
that right had, in England, the prerogative power to recall aS 
appellant's brief, pp. 18, 19, quotes from the ancient anthorities #:t 

“ The king, by hie prerogative, jure regio, may have a selveftciae 00 x . 


his own grant.” 
“The hing has an undoubted right to repeal « patent wherein he is & 


or his subjects prejudiced.” 
Mr. Chandler's brief, pp. 21-8, quotes similar expressions. — 
The solicitor-general says (p. 14) : 

«Waterers ier over, wn ncn of wry 
exercise to annul a like grant is vested in the plaintif in thie case.” . 
That brings all the power into “ the sovereign,” ie, * The 
of the United States,” to whom all sovereign powers and | a 

passed (our brief, pp. 66-7). 

Now, who can exercise these sovereign powers —all px exe 
i nuh teh oh dks eee 
to recall, —and, indeed, all other prerogative powers? T 


eee “8 | MEMO. FOR THE BELL CO. 


gman s brief unwittingly supplies the answer. On page 13 it 
gustan the provision of the Constitution about patents, and says 
iy. This to @ grant by the sovercign to Congress, with all the incidental 
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deg Congress. 
‘The bill and the briefs do not claim to derive any authority from 
© Congress. They rest solely on the sanction of the executive depart- 
ments. 

[~The bil says this. Itavers (our brief, p. 9) that the proceeding is 
=. “within the power of the United States, acting through the proper 
o> enscutive department thereof.” The solicitor-general’s brief, p. 11, 
¢. ~~ eayw that the demurrer which denies the power in this case “ is equiy- 
= “alent to a denial of the existence of any power in the present state 
. < "of the law in any department of the Government, under any circum- 
 “etances, to cancel or declare void a patent for an invention issued 
5» “according to the forms of law.” 

ae ~ Mr. Chandler's brief says (p. 12) : 

“A court bas in law no discretion to permit or to withhold ite permission 
Bs fo the bringing of this suit by the executive branch of the government. The 
| / evurt has no jurisdiction to adjudicate upon the propriety or want of propriety 
|g gahpaammianal 


a er mets pation If this 
oes is an appeal to equity powers, the court must judge. 
ee tates of cnr nena, ws & ws of the 
a an sna) te Lectteaees 
id the circuit court as the king commanded his Lord Keeper 
. King’s Bench to aid him in the exercise of the prerogative, 
be: on fo true. 

Fis Congress,” where the constitution placed it, into the executive 
hp on. whose sole sanction this proceeding is based ? 


ay 


= powers over the subject of the grant.” And there is no grant except 
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THB ATTORNBY-GENBRAL'S FALLACY. | 


exercise it, at least unless expressly forbidden by legintation...) 
brief says : 
Page 12, ‘‘ No express power is necessary to be conferred upon the ¢: 
to file this bill.” — es 
Poge 28, If the foregoing proposition be true that the Government * a 
which he means the executive] “has an inhérent, corporate and constitutions: 


right,” etc. 

The next question is, whether the right has been “ repealed. 
Here, relying upon the English authorities that the prerogatives @ ‘ 
the king are not abridged by acts of Parliament unless ¢: ee 
named, he says that the Patent Act cannot touch the case t 
that relates to private litigation and not to prerogative remedies.* 

The answer to all this is very plain. 

Ths poou of dha haste thee meets wena 
power, but = power as monarch or ruler. Originally it was abso- 


lute ; and it is now full except so far as specifically abridged. 23 
was to get rid of batch Rany Sf poner Oe 
ernment was framed. 2% 
But to whom did the prerogatives go in this country, and who hk ~ 
sole power in the premises under our system of laws? In Caljfervaia' 
v. Pac. R. R. Co., 127 U. S. 1, 40, this court quoted from E 
the same definition which the solicitor-general has quoted, and, am 
ing the inquiry in whom the sole power touching such grants restd 
under our system of laws, it said, “ Under our system their ads | 
and disposal are under the control of the legislative sat, tp 
whom, said the Court in Hamilton v. Dillin, 21 Wall. 14," the g ade 
of a power means the grant of a branch of sovereignty.” a 
Who can exercise that “ branch of sovereignty ” which ; 
patents? Congress alone. The essence of legislative power is at 
when authorised to create a system, it can make it consist of ai 
features as it thinks proper. It can choose among all those v = 
are in ‘any way conducive to the general end. United States Wi 
Fisher, 2 Cranch, 358, 896. But its whole function is aks 
after it has placed there what it sees fit, the executive and the 60 
have the power to add such other featares ae they think wise, Wj 
the plea that the king of England liked them and Congh 
not in tetms forbidden them. The established rule is, t 


“ 
“A 


oa - 
-? 


‘i 


ca ae 


weet 
ee. f 
‘eh 2 " 

P tea 


MEMO. FOR THE BELL OO. 


ya on such subjects is a defining act: what is enacted is author- 
‘+ fe 5: whet fo sot encited stende rejected and forbidden (our brief, 
pm. 1-9) 

¢.. Who can exercise any of the prerogatives? In Wheeler v. 
> Bmith, 9 How. 55, 78, quoted in our brief, p. 67, the court 
elared that all the royal prerogatives passed to the people 
“pot to any officer, and said, “the sovereign will is made 
to us by legieletive enactment, and to thie we must look in our 
& “Jadiolel eotion, inetead of the prerogatives of the crown.” The ques- 
ag ia with us is not what the prerogative power of the crown was, 
re enon nae eto sacecin 

"Phat which in England could not be done unless the king exer- 
| E, eeed his prerogative, cannot, therefore, be done here except by 
& thority of the legislature to whom his power has passed. Proceed- 

D ings to cancel patents which could not be brought in England unlees 
pe the hing directed them cannot be sustained here unless Congress 


. 
| 
has enacted them. 
Seeenesees Cong toed nn! A long course of deci- t 
! 
pa. 


, quoted in our brief, pp. 62-7, establishes that the general 
of common law powers and equity powers in civil suits 
J in oar judiciary acts do not give them. Congress might 
ay all these powers, but it requires specific legislation. As 
: § court said in a case where the United States was plaintiff 
lates v. Union Pacific R. R., 98 U. 8. 569, 616), 
i epteinn Salon tn this ome 
)msight have directed the Attorney-General . . . to ask the court 
@ the franchise forfeited. In short, there are many modes in which 


‘have called into operation all the judicial powers known 
ys Nino net deme om and that is the constantly recurring answer 


ma of the distinction between the ordinary powers and 
ative powers pervades both of the briefs filed for the 
ir, O fler’s brief says (p. 52) : 

stat equity to recall » patent for an invention at the 
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Shs 


* ce 2% as ae 
~ eh as a a eek “4 es 
mite an 
’ ’ 
* 


seal as dha’ ‘pabiaial: segraaeine af a ties ‘Tep 
were begun in the sealing office, and not in the equity oo 


delegation in each case, the trial was had at the K 


cellor exercised in that capacity have ost patssl te Mid 
execative or the federal courts (our brief, pp. 57-70). Re 

The two briefs somewhat elaborately pursue the same line of 
They seek support by suggesting that this proceeding ie like pr 
ings on behalf of the public to abate ouishnces, cancel of 
bring quo warranto, mandamus and the like. Bat the ¢ 
long ago determined that no federal court can entertain ti op 
ceedings without express congressional cuthorihy (our Wel 
56-70, 76). 

The solicitor-general’s brief, p. 14, says: a 

+ A sovereign has a right to all the remedies to redress wrongs in the ¢ —_ 
that a citizen has, and in addition thereto the rights and privileges that @ 
cident to sovereignty.” 

That is, it can maintain suits which rest on « property 
the plaintiff, and also suits which rest on a governing power in 
plaintiff — prerogative suits, or parens patria suite. That te 
as to the “sovereign” if the sovereign wills. Bat under yeti 
the legislature must authorize it; it cannot be done, t — 
legislature might have, if it has not. That was the decislou 
Wheeler v. Smith, and the Pacific R. R. case Te prove oem 
has been decided as to the cancellation of patente. ie 

In United States v. Hughes, 11 How. 563, 568 (our brie 
the question arose whether the English power to repeal ; 
isted in our executive and our courts, or whether the Land # 
ment desiring to cancel a patent for lands was not confis ey: 
simple bill in equity in the name of the United States, be “se rp 
on a property interest. The question was argued, and theeo 
that the English power did not exist here, and that it coakd 
a suit only on a property basis. The case is stated and ¢ 
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judicially, that the patent has been established, and the demurrer chal- 
lenges the power to inquire into its validity in this suit, —“ to bring 
said suit or to entertain the same.” The real question is whether the 
trial of these issues of validity can he forbidden in the infringement 
suits which the statute has provided for them, and drawn into this 
suit as a paramount suit. A bill in equity to displace ordinary liti- 
gation or to cancel a deed, and to try the title, does not create power 
and jurisdiction by averring a title to the property : — it must show 
that the power exists to try that title, and that the circumstances 
called for its exercise. 

Equities. Our brief has shown that this bill cannot be supported 
without violating the most fundamental principles of equity juris- 
prudence. The briefs for the appellant do not meet this defect. They 
rely chiefly on the alleged absolute power to investigate and to can- 
cel without any equities for exercising that power or for displacing 


the ordinary litigation. 
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judicially, that the patent has been established, and the demurrer chal- 
lenges the power to inquire into its validity in this suit, —“ to bring 
said suit or to entertain the same.” The real question is whether the 
trial of these issues of validity can be forbidden in the infringement 
suits which the statute has provided for them, and drawn into this 
suit as a paramount suit. A bill in equity to displace ordinary liti- 
gation or to cancel a deed, and to try the title, does not create power 
and jurisdiction by averring a title to the property : —it must show 
that the power exists to try that title, and that the circumstances 
called for its exercise. 

Equities. Our brief has shown that this bill cannot be supported 
without violating the most fundamental principies of equity juris- 
prudence. The briefs for the appellant do not meet this defect. They 
rely chiefly on the alleged absolute power to investigate and to can- 
cel without any equities for exercising that power or for displacing 
the ordinary litigation. 
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JOEL JOHNSON Vs. GEORGE CHtRisTiAN ET al 20Cté«éi2L 


1 Be it remembered that on the 27th day of July, 1883, came 

into the office of the clerk of the circuit court of the United 
States for the eastern district of Arkansas | Christian and 
Jerry Stuart, by C. H. Cariton and U. M. & G. B. Eeqs., their 
solicitors, and filed therein their bill of complaint against Joel John- 
son, which bill of complaint is as follows: 


In the United States Circuit Court for the Eastern District of 
Arkansas. 


Georce Cristian and Jerry Sruant, P!’t’fis, 


v. 
Joe, Jonnson, Def’t. 


To the Hon. Henry C. Caldwell, judge of the United States circuit 
court for the eastern district of Arkansas: 

The complainants, George Christian and Jerry Stuart, citizens of 
the county of Chicot and State of Arkansas, would respectfully rep- 
resent and show that on the 8th day of March, A. D. 1871, the de- 
fendant, Joel Johnson, now of full age, was a minor, and one Julia 
J. Johnson was his regularly appointed and ~~ guardian at 
law, and that as such guardian she, the said Julia J., by and through 
her agent and business manager (she being then abeent from Chicot 
a Lycurgus L. Johnson, on said 8th day of March, 1871, 
loaned one James F. Robinson out of the funds of said Ward the 
sum of $9,387.95, payable five years after date, with interest 


thereon at the rate of ten per cent. per annum, payable annually, 
for which said principal sum and for each of said annual pay- 

ments of interest the said James F. Robinson executed and 
2 delivered to;the — Lycurgus L. Johnson, as agent as afore- 


said, his six several mame 4 notes, each da anuary Ist, 
1871, at Lake Village, Arkansas, and payable to the said Julie J., as 
meen as aforesaid, as follows, to wit: One for $9,387.95, payable 

ve years after date; one for the sum of $938.79}, payable one year 
after date, and one for a like sum, payable two years after date ; one 
for a like sum, payable three years after date; one for a like sum, 
payable four years after date, and one for a like sum, payable five 
years after date, the said last-mentioned five notes being for the an- 
nual installments of interest on said first-named note; and the said 
James F. Robinson at the same time, in order to assure and secure 
the full and final age of his said several obligations, made and 
executed to the said Lycurgus L. Johnson, as trustee for the said 
Julia J., as guardian as aforesaid, his deed of trust upon the follow- 
ing lands and premises, in Chicot county, Arkansas, to wit (see de- 
scription in copy of deed, herewith exhibited), said deed of trust 
being conditioned that if the said Robinson should well and truly 
pay off and discharge his said several notes and obligations therein 
mentioned according to their several tenor and effect, then said deed 
to be void, but if either or any of said notes should not be paid as 
the same became due, then said trustee or his legal tatives 
ee to sell the property therein conveyed, or so much 
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thereof as necessary, as public vendor, to the best bidder, at the 


_court-house door at Lake Village, in said county of Chicot, for cash, 


after first giving 30 days’ notice of the time, place, and terms of sale, 

&c., all of which will more fully and at large appear from a duly 

certified. copy of said deed of trust, hereto annexed, marked Exhibit 
“A,” and made a part hereof. 

8 Complainants further represent and show that after the 
execution of the aforesaid deed of trust, to wit, on the 13th 


day of March, A. D. 1873, they partly bargained for and purchased - 


from the said Robinson the following tracts and parcels of lands, 
being a part of the same lands included in and conveyed by said 
deed of trust, to wit: “The north and east part of the southwest 
quarter of section 27, containing 96.44 acres; all that part south 
and east of bayou known as “ Pop’s slough ” of the east half of the 
southeast quarter of section 28; all that part south and east of said 
buy6u of the west and north fractional part of the southeast quarter 
of section 28, and a sufficient quantity off of the northwest corner 
of section 27 and northeast quarter of section 28, adjoining said 
first-described tracts and east and south of said bayou, to make 500 
acres, all in township 16 south, iu range 2 west, of the fifth princi- 
pal meridian ; that the agreed and stipulated price to be paid by 
them for said 500 acres was one hundred and twenty (120) bales of 
cotton, weighing 425 Ibs., of average quality, to be paid as follows: 
40 bales on the execution to them of a deed of said Robinson, 40 
bales on January Ist, 1874, and 40 bales on January Ist, 1875; all 
of which will more fully appear from a certified copy of their deed 
from said Robinson for said land, hereto annexed, marked Exhibit 
“ B.” and — hereof. 
Plaintiffs further represent and show that their said purchase 
from Robinson was for a fair and adequate consideration and for 
the full value of said lands, and that purchase was made with the 
full knowledge and consent of the said Lycurgus L. Johnson, act- 
ing not only as trustee in said original deed of trust, but as general 
agent and business r of the said Julia J.,as guardian as 
aforesaid, he, the said Lycurgus, as agent, &c., agreeing and 

4 contracting that your complainants would pay over to the 
said Julia J.,as guardian, &., the price agreed to be paid for 

suid lands according to the terms and tenor of ‘their purchase from 
suid Robinson as aforesaid; that the amount of said purchase should 


go as a credit on the obligations of said Robinson to said guardian, . 


and the lands so purchased by complainants should be released from 
further responsibility under said original deed of trust. They fur- 
ther state and show that, in compliance with their obligation im- 
posed by said purchase and contract and in accordance with the 
stipulations and requirements of said trustee and agent, they have 
ress go J paid over the price for said 500 acres of land, every 
dollar of the of which have gone to said guardian & to 
said ward, who has, since that time, become of age. plainants 
state and show that the aforesaid contract and agreement of her 
said agent and trustee was ratified and confirmed by the said Julia 
J. as guardian, and she received the full consideration agreed by 
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them to be paid for said lund, with a full knowledge and acqui- 
escence in said contract and agreement. 

Complainants further represent and show that after the date of 
said deed of trust, to wit, on the — day of ——, A. D. 187-, the said 
ome L. Johnson departed this life, and Isaac N. Worthington 
and Theodure Johnson were appointed administrators on his estate 
and qualified as such; and said James F. Robinson having failed to 
pay off and discharge in full his obligations in said original deed 
of trust, said administrators, under pretense of authority invested 
in them by said deed of trust, advertised and sold the lands men- 
tioned in and conveyed by said deed, including the lands and prem- 

ises so bought and paid for by your complainants as afore- 
5 said, and at such sale the defendant, Joel Johnson, being 

then of lawful age, became the purchaser of said lands, in- 
cluding those of complainants. 

That afterwards said defendant, by virtue of said sale and pur- 
chase, instituted his suit in arm on the law side of this court, 
and, your complainants not being admitted to interpose their equi- 
table defense to the same, he did, at the —— term, 188-, obtain 
judgment in ejectment against them and now seeks to oust them of 
a possession of said lands by writ of possession founded on said 
judgment. 

Plaintiffs state that at the time when they purchased and took 
possession of said lands they were in a dilapidated and unproductive 
condition, being without rental value; that from hard labor and 
economical management they have not only been able to pay off the 
amouut of their purchase—every dollar of which went to the de- 
fendant—but they have ——— great means in improving and 
repairing said premises, so that they are now worth an annual._rental 
of about five hundred dollars. | ‘ | 

Complainauts state that after making their last and final payment 
for the purchase of said lands to the guardian of said defendants they 
applied to her for a release of their said lands from the said trust 
imposed upon it by James F. Robinson, as aforesaid, and have since 
applied to defendant for such release and acquittance as would quiet 
them in their title, and they had well hoped that this their reason- 
able request would have been complied with, as in equity and good 
conscience they ought to have been, but he, the said defendant, con- 

triving and intending to defraud and worry your complain- 
6 ants in the premises, alleging and —— that no such 

contract or ent was ever made by his guardian with 
plaintiffs, and denying that he or his estate ever received the con- 
sideration paid for said lands, refuses to release said lands or to quiet 
plaintiffs’ title in respect to the same, and persists in the execution 
of his judgment in ejectment as aforesaid ; all of which is moet in- 
equitable and unjust and would work irreparable injury to them. 

In consideration whereof, and inasmuch as complainants are 
without remedy at law, they pray that they may have the orderand 
decree of the court releasing their said lands from further nsi- 
bility under the said original deed of trust from James F. Robinson 
to Lycurgus L. L. Johnson, and the cloud upon their title to said 
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lands.and premises by virtue of thesale and purchase by defendant 
of their said lands and — at the sale made by I. L. Worth- 
ington and Theodore Johnson, as executors, &c., as aforesaid, be re- 
moved, and that the pretended deed made to the defendant at such 
sale for the lands of complainants be decreed to be delivered up and 
cancelled, and that in the meantime complainants may have a tem- 
porary restraining order, issuing out of and under the seal of this 
court, enjoining and restraining defendant — enforcing or eens 
to enforce his judgment in ejectment against said lands until the 
further order of the court, and that at the final hearing hereof said 
injunction be made perpetual, and that complainants may have 
such other and further relief as in equity and good conscience they 


are entitled. 
C. H. CARLTON & 
U. M. & G. B. ROSE, 
Attys for PUt ffs. 


7 Strate oF ARKANSAS, Pulaski County : 


C. H. Carlton states on oath that he is the attorney for the com- 
plainants in the above cause, who are absent from Pulaski county ; 
that he is acquainted with the facts set out in said bill and believes 


them to be true. 
| C. H. CARLTON. 
Subscribed & sworn to before me this 27th day of July, A. D. 


1888. 
RALPH L. GOODRICH, Clerk, 
By W. P. FIELD, D. C. 


(Endorsed :) “ Filed and writ issued July 27, 1883. Ralph L. 
Goodrich, clerk, by W. P. Field, D. C.” 


8 Exuisit “A” To BILL. 
Deed of Trust. 
James F. Robinson to L. L. Johnson, trustee. 


This deed of —, made and enteredinto this 8th day of March, A. 
D. 1871, by and between James F. Robinson and his wife, Mary P. 
Robinson, parties of the first ‘part Lycurgus L. Johnson, party of 
the second part, and Julia J. Johnson, guardian of Joel Johnson, a 
minor under the age of twenty-one years, party of the third part, 
all of the county of Chicot and State of Arkansas, witnesseth : 

That the said party of the first part, in consideration of the debt 
and rani nme our anger and — and — -_— of one 
-to them arty e second part, the recei 

is money asbnoutetees auc by these msi nar give, a 
sell, alien, and cunvey unto the said y of the second 
-following-described property, to wit, t 
rteen, 
- fourteen, the south half of the south half of the half of section 
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fifteen; the northeast and southwest ay of section twenty-two ; 
the southeast quarter and the west half and southeast quarter of the 
southwest quarter and southwest quarter of the northwest quarter 
of section twenty-one; the southeast quarter of section twenty; the 
north west quarter of section twenty-seven, and all of the southwest 
quarter of section twenty-seven excepting about 623 acres belonging 
to the estate of Richard A. Trigleth, dec’'d ; the northeast quarter 
of section ye the east half of the southwest quarter 
9 and the east half and northwest — of the northwest quarter 
of section twenty-eight; the southwest quarter of section 
twenty-eight, excepting about 33 acres in the 8. E. corner thereof 
belonging to said estate and J. W. Mitchell, and the north half of 
the northeast quarter of section twenty-nine, and containing in the 
aggregate about 2,262 acres of land, situate in township sixteen (1 
south of range two (2) west; also an undivided interest in a 
of ground (with an office building thereon) 40 x 50 feet, on the south- | 
east corner of lot No. 23, in the town of Lake Village; also the south 
half and south and south half and northeast quarter of the northeast 
uarter of section twenty-six, in township eighteen south of ra 
iree west, and the south half of the aevthensl quarter and east half 
of the northwest quarter and west half of the southeast quarter of 
section one (1), in township nineteen (19) south, of range three west, 
and containing 760 acres of land, and all of which said property is 
situated in the said county of Chicot : 

To have and to hold thé same, together with the appurtenances, 
to the said party of the second part and to his heirs forever, in trust, 
however, for the following oy we 

Whereas the said James F. inson, of the first part, is indebted 
to the said party of the third part in the sum of fourteen thousand 
and eighty-one 4, ($1,408.92), evidenced by the six several prom- 
issory notes of the said James F. Robinson, all bearing date on the 
lst day of January, A. D. 1871, at Lake Village, Ark., and payable 
to the said party of the third part—one for the sum of nine thou- 
sand three hundred and eighty-seven avs ($9,387.95), payable five 

ve of said for the su 


_ years after date, and each of the other notes m 


of nine hundred and thirty-eight 793-100 dollars ($938.793), 
10 ‘the first payable one year after date, the second two years 

after date, the third three years after date, the fourth four 
years after date, and the fifth five years after date. 

Now, if the said notes shall be well and truly paid, according to 
the tenor and effect thereof, when the same become due and paya- 
ble, then this deed shall be void, and the property hereinbefore con- 
veyed shall be released, at the cost of the sai of the first part ; 
but if the said notes, or either of them, shall not be well and truly 
paid when the same become due and payable, according to the tenor 
and effect thereof, then this deed 1 remain in full force and 
effect ; and the said party of the second part on his legal representa- 
poem ae A sept xine! ahs ge Spa — or 80 
mu reof as ma necessary, at public vendue highest 
bidder, at the aoustiinnn door, in the town of Lake Vi in said 
county of Chicot, for cash, first giving thirty days’ notice of the time, 
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terms, and place of sale, with a description of the property to be sold, 
by advertisement in some newspaper printed in said county or by a 
written or oe notice posted on said court-house door; and upon 
such sale shall execute and deliver a deed in fee simple of the prop- 
erty sold to the purchaser or purchasers thereof and receive the pro- 
ceeds of sale, out of which he shull pay, first, the costs and expenses 
of the trust and, next, the debt, or what may be required; and the 
remainder, if any, shall he paid to the said parties.of the first part 
or their legal representatives. 
And the said party of the second part consents faithfully to per- 
form and fulfil the trust herein created. 
In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
= JAMES F. ROBINSON. SEAL. 
MARY P. ROBINSON. SEAL. 
LYCURGUS L. JOHNSON. [sEat. 
JULIA J. JOHNSON, SEAL. 
' Guardian. 


ll 


State or ARKansas, County of Chicot : 


Be it remembered that on this 8th day of March, A. D. 1871, at 
the county aforesaid, before me, Herbert W. Graves, county clerk of 
said county of Chicot, personally came and appeared James F. Rob- 
inson, one of the parties grantor in the above deed, to me person- 


: ally well known, and acknow! that he voluntarily executed 


delivered the foregoing deed for the uses, purposes, and consid- 
erations therein expressed, and desired the same to be certified. 
And on the same day and at the same place also came persunally 
before me Mary P. Robinson, wife of said James F. Robinson, and 
of full age and to me well known, who, being then by me examined 
in the absence of her said husband, and the cuntents of the fore- 
going deed being by me fully explained to her, she declared that she 
of her own will executed the same for the pu therein 
expressed, without compulsion or undue influence of her said hus- 
band, and desired the same to be certified. 
Given under my. hand, as such clerk, the day and year above 


written. 
H. W. GRAVES, Clerk. 
[Due am't of U. S. rev. stamps affixed.) . 


Filed for record March 8th, 1871. 


H. W. GRAVES, Clerk. 


12 Srate or Arxansas, County of Chicot : 
I, Geo. T. Wilkinson, clerk of the circuit court and e officio re- 
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Witness my hand and the seal of said court hereto affixed this 


15th day of October, A. D. 1881. 
GEO. T. WILKINSON, Clerk, 
By W. W. WILKINSON, D. C. 


(Exhibit endorsed :) “ Filed July 27, 1883. Ralph L. Goodrich, 
cl’k, by W. P. Feild, D. C.” 


And on the same day the following bond was filed: 


“ We undertake that the plaintiffs, Christian and er 
Stewart, shall py to the defendant, Joel Johnson, the damages, not 
exceeding — dollars, which may be sustained by reason of the in- 
junetion t in this action if it is finally decided that said injunction 

— not to have been granted. 
13 itness our hands “— seals this July 2ist, 1883. 
EORGE CHRISTIAN. [szat.] 


JERRY x = STEWART. [onat.] 
L. H. SPRINGER. E 3 


C. H. CARLTON. 
R. M. GAINES. 
J. F. ROBINSON. 


Attest: L. H. SPRINGER.” 


(Endorsed :) “ Filed July 27, 1883. Ralph L. Goodrich, clerk, by 
W. P. Feild, D. C.” 


And on the same day the following notice was filed: 


“To Joel Johnson, Esq. : 

You are notified that on the 27th day of July, 18838, at 10 o’clock 
in the morning, or as soon thereafter as can be » application 
will be made to the United States circuit court for the eastern dis- 
trict of Arkansas, at Litsle Rock, iu said State, or to Honorable 
Henry C. Caldwell, one of the judges of said court, at his a 


in ‘said city, for the allowance of an inju netion to restrain you from 
suing out a writ of possession posession or taking. any y further steps under. 
a certain judgment in in suid court against us 


ejeetment obtai 
on the — day of —, 1883, for the reco of certain situate 
2 a ae ay oe R. 2 west, in Chicot 
14 , Arkansas. 
’y yours, JERRY STUART, 


July 28rd, 1883. 


I hereby certify that I served the foregoi notice on the said Joel 
Johnson at Lake Port, in Chicot er ge em 


a se il ‘ fx 
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of poy er by’ then and there delivering to him, in person, a true 


aly Bed, 1883. 
HENRY H. LUTTIKER. 


Strate or ARKANSAS, } sats 

County of Chicot, : 

Before me, the undersigned, United States commissioner for the 
eastern district of the State of Arkansas, and authorized by law to 
administer oaths and affirmations, personally appeared Henry Lut- 
tiker, who, being duly sworn, deposes and says that on the 23rd day 
of July, 1883, he served the annexed, within, and foregoing notice on 
Joel Johnson, the person to whoin the same is directed, y deliver- 
ing to him, in person, a true copy thereof at Lake Port, in Chicot 


— Arkansas. 
HENRY H. LUTTIKER. 


Sworn to before me this 24th day of July, 1883. 
L. H. anem, a. 


(Endorsed) Filed Jaly 27,1883. Ral ee ae 
W. P. Feild, D.C d ph . 


15 Upon which bill the following order was made: 


Unrrep Sratzs or America, Eastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, n and 
holden on Monday, the 9th day of April, anno Domini one | 
eight hundred and ‘eighty -three, at the United States court-room in 
the city of Little Rock, r Anmnesan Honorable res Caldwell, 


district judge, and holding said court—the following pro- 
ceedings were to wit, on July 27, 1883: ies 
GxorcE 7 ei and "aie ee 
v8. 569 
JOEL JOHNSON. 


is day come the complainants, by C. H. Carlton and 
their solicitors, and file herein their bill of com- 
pray for an order of injunction against the defendant; 


adv 


to the court that due notice of this application has 
pec tenne halons caer a fliciently advised in the 
i “agency by the court that the defendant, Joel Johnson, 
restrained until the further order of the court 
= possession on the ju t recorded 
ants herein on the common-law 


the llth day of 1 ttem 
ene ores = gues complainant 
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It is farther ordered that service of a copy of this order be deemed 
a sufficient service. 

on -y on September 3rd, 1883, the following proceedings were had, 
to wit: 

Comes the defendant, by D. H. Reynolds, his solicitor, and files 
herein his answer. 


17 Answer of Defendant. * 
In the Circuit Court of the United States for the Eastern District of 
Arkansas. 


Georce Canist1an & Jerry Stewart, Complainants, 
vs. 
Jozi Jonxson, Defendant. 


18 or that he 
her business as gua ) 
was a brother of said guardian, & had for many years looked after 
her interest in the plantation held by them in common & after her 
interect after division, & doubtless took an interest in & advised with 
said guardian about the money she was loaning to said Robinson & 
joined in the deed of trust, accepting the office of trustee, but never 
acted as her agent or business manager in regard to her duties or 
business as such rdian, & that it is not true that said guardian 
Dednam aanager fa caching tho loann, bes on the enateaye oaane 
ness manager in maki e t, on con » joii 
in the execution of the deed of trust by signing it in her 
— capacity as guardian, as will appear by reference to said deed 
of trust. 
And, further answering, says that he is informed & believes it is 
true that complainants bought the land, as mentioned by them, on 
March 13th, 1873, for the price of 120 bales of cotton, & that 


, 


19 same was a fair price for it. 
And, further answering, says that it may or 
that said Lycurgus L. Johnson full know purchase 


by complainants, but that it is not true that he was acting as agent 
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And this defendant denies that as such trustee said Lycurgus L. 


Johnson had power or authority to make any such contract & agree- 
ment as mentioned in said bill of complaint, & that if any contract 
or agreement whatever was made by or promise given by said Ly- 
curgus L. Johnson it was not for or on behalf of said guardian, to 
her knowledge or by her authority,express or implied, & was not by 
her in any manner recognized, & that it is not true that said guar- 
dian knew of or ratified any such contract & agreement or promise, 
~ a get of the consideration for said land with 
now any contract or agreement. : 

And, farther answeri that William W. Ford, who 

20 was acting for said isting her with her busi- 
ness as guardian & as administratrix of the estate of this de- 
fendant’s father, rendered to her statements of such business & en- 
per ern et pg yee $9,387.95 note, & that two of 
said statements & said note with endorsements of credits thereon 


- .show all the payments on said loan of $90,387.95 prior to the sale by 


the trustees on 29th, 1881. Copies of said statements & of 
said note & credits thereon are herewith filed as exhibits & marked 
Exhibit A, Exhibit B, & Exhibit C, respectively, & made part hereof 
& show clearly that no such payments were made as are alleged to 
have been made by complainants to said guardian or to this de- 
fendant, and that at the time of the alleged first payment of 40 
bales,on March 13th, 1873, which were then reasonably worth 
$2,500.00, no payment was made ; that when second payment of 40 
bales became due, on Jan. Ist, 1874, they were worth, say, $2,000.00; 
only an interest note of $938.79} was paid; & that when the last 
payment of 40 bales became due, on Jan. Ist, 1875, he 
21 ~—worth, ene; only $863.79} were paid; & whether 
either of the payments of $938.79} and $8¢3.791 was made 
from proceeds of cotton from complainants this defendant does not 
know ; and that there was a payment of $1,000.00 on said note on 
April 1st, 1874—this, by mistake, credited as April ist, 1873—but 
same was not paid from of cotton from complainants. 


And, further answering, says that it is true that the lands in the 


deed of trust mentioned weresold & were bought by this defendant, 
& that he has recovered judgment in ejectment on the law side of 
this court against complainants for ion of the lands claimed 
by them, & that he desires, as in equity & good conscience he shvuuld, 
to reap the fruits of his said judgment. 

And, farther answering, says that he is not informed as to the 
condition of the y in 1873 or at this time, as compared with 
its condition in 

And, further answering, says that it is true that after the 
22 death of said L. Johnson, in 1876, that parties on be- 
half of complainants sought to obtain from said guardian a 
quitclaim or release of said lands, but she declined to give it, as she 
was under no legal or moral obligation to doso; & that it is not true 
that such request has been made of this defendant, but had it been 
made it would have been refased for the reason that, as against him, 
they are not legally or equitably entitled to such release. 
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And, further answering, ae Oat if complainants are not. pro- 
tected by their vendor it will be a great wro to them, but one for 
which this defendant is in no manner ; and this defend- 
ant states that if it were true that said Lycu 

pe 
— 


ised complainants that mierrocey have a 


onthely without 


i ne defendant, yet if 


tract, agreement, or sid Lycans 
that he made, & it is abenlutely certain that neither the said 


a ee 


ants’ bal of ne 
defendant to make answer unto 
answered, 


Sratz or Arxansas, County of Chicot : 


The defendant, Joel Johnson, states that the facts set forth in his 


foregoing answer are true so far as stated u his own knowledge, 
bce kas nscistad eqan thotadruntion of cheers be he tcieeeaaliien 


to be true. 
JOEL JOHNSON. 


Sworn to before me this 18th da Ag B 
[szat.] EO. T. WILKINSON, Clerk. 
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25 Exar A. 
Mrs. Julia J. Johnson, guardian, in ac. — Joel Johnson, minor. 


1871. To amount of policy._-...........-...-..... 9,387 95 
—- * interest collected snbvensantnasencheinenepenenaenares 938 79} 
ee siaamininnaiatianemmnainitetin 938 793 
; 11,265 54 A» 
Cr. By am’t. Joel’s expenses, years 1871 & 1872. 1,321 08 5 is 
$9,944 46 
1874. To interest collected hiner eaieneane anata 938 79} 
en 8 ON eins eanecenane 863 793 
Collected, Mrs. L. A. Calhoun..-.............. 2,000 00 
© SRE cnnccemans 120 00 
$13,867 05 
Cr, By Joel, ac. 1872 & 1873 -----.------.---- 1,009 15 
: } $12,767 90 
1876. To interest, Mrs. L. A. Calhoun............-.- 240 00 
$13,007 90 
By expenses, Joel, 1873 & 1874...........---. 1,041 95 
$11,965 95 
To collected, Mrs. L. A. Calhoun ...........--- 240 00 
- J. F. Robinson mnipethiniinitinsiin 804 53 
* " 8 ne 84 37 
$13,094 85 
By expenses, Joel, 1875 & 1876 -....-..-- ..-.- 838 48 
$12,256 37 
To collected, J. F. Robinson ...- .............. 431 89 
$12,688 26 
By expenses, Joel, 1876 & 1877......--....... 424 30 
a 
. To balance due Joel for guardianship_._...... $12,263 96 —e 
To amount administratrix amen 1,120 25 
$13 21 
Loaned out: aaa ) 
J. F. Robinson ..................... 8,387 95 
L. A. Calhoun-..-. ....- 


-----.- 2,000 00 
A. J. Adams ........ --......- 2.000 00 


In Mrs. Johnson’s hands siiinnaitee 
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26 Exuzsir B. 
Copy of Statement by W. W. Ford for Mrs. J. J. Johnson. 
J. F. Robinson in ac. with Mrs. J. J. Johnson, guardian. 


1876. 
Jan’y 1. To last interest note.......-.---.-. ...... - 988 79 
Less intereet on $1,000 p’d on ac........... 100 00 
$838 79 
June Ist. To int. on above 5 mos. -................. 84 94 
$873 78 
7 By am’t proceeds cotton from L.L.Johnson. 804 53 
BRE, CR ccttinenncnnmmmaisiiniiaiin $69 20 

1877. 

Jan’y 1. To interest on bal. to date, 7 mos. ee: 408 
Bal. ceceaceccceee- $73 28 
To interest on 8,387.95 1 year -........... - 88879 
$912 02 


This 431.99 pays int. note and gives to go on int. 77 
Jan’y 1st, due, 76. . 


Jan. 25th. By proceeds 11 b. c., Jan’y, 77 - 431 99 
1878. $480 08 
Jan’y ist. To int. on bal. 1 year ecoarensnene eneneneniiiiay 48 00 

ae $528 08 

“ interest 1 year on 8,387.95,6%......... 608 27 

$1,081 30 

“ interest 1 month, Feb’y Ist .......... -~ 5 15 

$1,086 45 


Feb’y 1. By paid Mrs. Johnson........-.-......... 200.00 


Nov. 15. To interest 9} mos........................ 


Nov. —. By cash to Joel Johnson.................. 
Bal..... sein 
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18 JOEL JOHNSON VS. GEORGE CHRIsTIAN ET AL. 
been given me by Mrs. Johnson. My information in making out 
Exhibit “ B” for Mrs. Johnson was all derived from Mrs. Johnson, 
except what I knew of my own knowledge. I have an indistinct 

ection that Mrs. Johnson had told me that Mr. Johnson had 

id ber that money, but the recollection is very indistinct. I be- 

ieve that I’ve heard Mrs. Johnson say that L. L. Johnson had paid 
her $1,000.00 on the Robinson debt. 

Question. Did you ever hear L. L. Johnson say thet he had paid 

- Mrs. Johnson $1,000.00 on the Robinson debt? . 


(Objected to by defendant as calling for hearsay testimony.) 
35 Answer. I have. I do not know how Mr. Johnson was re- 


. imbursed for the $1,000.00, except what he told me. 
‘Question. What did he tell you in that regard ? | 
(Objected to by defendant.) | 
Answer. He told me he had received from plaintiffs either 


$2,100.00 worth of cotton or 21 bales of cotton—I don’t remember— 
which. was first to reimburse him for the $1,000.00. The item of 
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land 
was valued:and, with some interest due, amounted to $1,085.00 I 


& Co., 


this money to Mrs. Julia J. Johnson by draft on ° 
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months after date. I don’t remember whether the note was made s 
payable to myself or Maj. Robinson, but I assumed ment. ™ 
87 the time I egreed to. pey this money'T hed 
the time y this money. 
ae with them, bat considered them bod men, a 
ness wi em,and agreed to pay this money in order 
property might be cleared of the incumbrance. As near as 
remember, the $1,035.00 was based upon an estimate of per 
for cotton. This estimate was.based the value of cotton at 
time when this balance of cotton was due. 
Croes-examination : 

Mr. L. L. Johnson managed the plantation, in which Mrs. John- 
son had an interest with him, managing her interest with his 
I can’t say that I know that Mr. Johnson acted as agent 
Johnson, as guardian. I know that when I went with the 
I think the final one, in the estate of C. R. Johnson he showed me 
where he had paid out for Joel Johnson’s benefit some $635.00, I 
think, of which about $300.00 was for schooling. Whether he 


acting as t or was acting in a friendly way I can’teay. Mr. 
Johnson frequent conversations with me in to the 
tiffs & their paschate af Ge lands in this suit. Myself & Mr. John 


son together acted in the settlement of the estate of CO. R. Johneon 
. for Mrs. Johnson as administratrix. I did all the work, 
conferring with Mr. a with 


vently 
rpard tothe bose. 
nize the recei to me, marked Exhibit A, 
88 $3,000.00, and identify the same by my make 
it a part of m Mr. Johnson informed me that 
j. Robinson gave him some drafts to collect & pay the 
ra. Johnson as ian. The drafts were not paid, & he 
$1,000.00 to Mrs. Johnson for Robinson, & was repaid 
ton from Stewart and Christian, the original accounts of which 
are filed in the answers as Exhibite“A & B,” 
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20 JOEL JOHNSON VS. GEORGE CHRISTIAN ET AL. 


any source whatever were credited and ized in-that settle- 
ment, so far as I know. The only payment of cotton or otherwise 
on the lands that I know of personally is one of 11 bales, bringing 
$481.99, and the permet of $1,035.00, based upon the value 
cotton. So far as I know of my own knowledge or from informa- 
tion from Mr. Lycurgus Johnson or Mrs, Johnson, there are only 
four items of credit on said lvan of $9,887.95 that I can trace 
to the plaintiffs as payments on their purchase from Maj. Rob- 
inson, to. wit, the item of $481.99 and $1,085.00, $804.58, ¢& 
$1,000.00 credited on the note, which $1,000.00 was.paid as hereto- 
fore stated in my cross-examination. If there had 2 any other 
ents as a credit on this loan [ suppose I would probably have 
nown it, because I made out the account for Mrs: Johnson. At.the 
time of the settlement between Major Robinson & Christian & 
Stewart at my store, when I assumed the payment of the balance, 
$1,035.00, Major Robinson did the figuring and had data showing 
how many bales had been paid on their purchase, & the ne- 
knew how many bales had been paid, & this settlement 
40 was an estimated value of balance of the cotton due from 
them. From all sources of information the statements of 
which exhibits “A & B” to the answer are copies were made by me. 
It was considered that all payments made by Stewart & Christian 
were considered by Mrs. Johnson as received from Maj. Robinson 
on the debt due to her as ian by him, & I so understood. I 
find on examination that the account of L. L. Johnson against Mrs. 
Johnson as guardian amounted to $581.72 instead of 00, the 
 § 9685.00 being his claim against the estate. : 


Re-examination : 


Witness is here shown voucher No. 12 to settlement of Julia J. 
_ Johnson, as guardian, on file in the probate court, a certified copy of 
which is herewith appended & marked Exhibit Y 1. 
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| rs. Johnson lived in Louisville, Ky., from 
about 1878 to 1877. Asa general thing, she went to Kv. every year, 
some time during the year. Mr. Johnson attended to her business 
asa general thing; I attended to it sometimes. I don’t know who 
peid her taxes as guardian. The item of $9,387.96, in voucher ¥ 2, 

. . fe the identical amount of pone loaned to Major Robinson 
4. + shag Johnson, as guardian. I never paid any taxes for 
. irs. Johnson in any way. 

“The settlement of Mrs. Johnson, as manaeeian, on file in the Chicot 
probate court, is here shown to the witness. | 
“Titie.eottlement is made out by me and I suppose 
t . faemiehed by:Mrs: Johnson. A copy of this settlement is herewith 
~ appended and:marked Exhibit Y 2 & made part of my deposition. 

.» Eead-ecthing to do with Stewart & Christian’s business up to the 

neof the LL - I. don't know who had control 
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the receipt marked “A” to this deposition. When I made-out - 
“er ee 4 


statements exhibited with the answer, marked “ 
information from Major Robinson or the 
ments were made out from my own know & from information — 
derived from Mrs. Johnson. 
Recroes-examination : 


Mr. Johnson had the proceeds of the interest of Mrs. Johneon in 4 
the crops raised on the Lake wren ag up to the time of the division = 
of their interests in the 1876—that is, he took 
and managed it for her and Tee reaived such proceeds. He shi 
all the cotton raised on the place to his account and made 
ment with her for her interest. 

And furthermore this deponent sayeth not. 


a? 
al 


W.W. FORD > 
42 Exuisits to W. W. Forp’s Deposirions. . : 


Exar “A.” 


‘ This % —_ a I have soestuad weer Mra. Lin 7 ES. 
oun a draft drawn by her, favor Sugget, on pre y 
Lexington, Ky., for three thousand dollars and interest due thereon 
(540. tive undred and forty dollars, being the same note as ©: 
mentioned in the affidavit of Lyourgus L. Johnson, dated 80th De- ~ 4 


cember, 1870. 
W.W. FORD, § 
Acting Administrator for Mre. Julia J. Johnson. 


Exausir Y 1. q 
Mrs. Julia J. Johnson, guardien of Joel Johnson, Dr. to Lycurgus os 
| L. Johnson. +e 


1871. | 

To am’t paid for Joel, school for nemeesientamniideniainssie 

July 10. Draft to Garland oonese abide acvacaenaype 50 
one To taxes on $9,387 TO eatin cotinine 


To paid Garland on 
“ paid Republican ....-.-........------------ 


Rec'd ment Jan’y 14, 1878. 
oa LYCURGUS L. JOBNGON,. 
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Exuusit Y 2. 
Joel Johnson, minor, in ac. with Julia J. Johnson, guardian. 
To taxes paid, 1873, by L. L. Johnson for Julia J. Johnson, 


T a. is . 
o taxes, 1874, paid by L. L. Jobneon....---.-----.--- 

. heed “ ; _-.. 147 42 
F. 8. Kirkland, Oct., 76 ..----.----- .--..-. ---------- 7 70 
Laugblin, Or TIE atidlewn aignennaien cient agen 11 00 
¥.8. Kirkland, “ °76...-.--..-----.------------- 38 50 


a EE ROR. "UO ce cc cusnne coucus cousuadeseoe 9 45 


43 Julia J. Johnson, guardian, in ac. with Joel Johnson. 
To bal. on hand by last settlement - .................. 12,263 96 


EE 
11,722 87 
Of this amount loaned at 10% -...---.-.........---- 8,387 96 
” . — 2,000 00 
« . — Oe 
11,722 87 

: Deposition of L. H. Springer. 
I knew from information from all ies concerned—. ¢., Christian 
& Stewart and Robinson—that Christian & Stewart bought from 


Robinson the 500 acres of land now in litigation for 120: bales of 
wesc Fo gee Pt ema sp wt payments of 40 bales 

each. Some time after the purchase of plaintiffs from Maj. 
44 Robinson, being apprised that Mrs. Julia J. Johnson, as_ 
i Johnson, held a deed of trust on this land, 
stated to me that Mr. Johnson had said when the consideration which 
had contracted for was paid then they should have a deed for the 
nd, and requested me to see Mr. Johnson in regard to it. I after- 


wards saw Mr. Johnson in relation to the matter, and my recollec- 
tion is he told me they should have a deed for the land when it was 
this deed executed and 


for. My recollection is that 
~ y before 


deed until 


. I had no understanding with Mr. Johnson abou 
D after I had seen Mr. Johnson for these 
to be held. 

ce i a cea 

up an 

Perthe land. At that time 


Shia 


@ receipt was 
know anything of. I 
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‘make a copy Pit and exhibit it, marked “A.” if —can find the origi- 


Ch rehased the land set 
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some of the 57 bales of cotton was raised on the land in qt 
some was raieed on Redleaf plantation. Christian was 
land at the time in question and Stewart was living on 


- Cross-examination : 


re 
te 

and 

7 de 
the 


nal, and make the same part of this deposi not 
agreement referred to in my 

mislaid. The substance of it 
land, the number at each payment, the weight of 
description and the number of acres of land. ) reason 
agreement being made at that time was that there had been no 
ings — to that touching the sale of this land, and the 
the plaintiffs in this suit, wanted me to have the 
Maj. Robinson and all that had been done in the matter up 
time reduced to em hence the due bill for cotton & the 
what had been. I don't recollect that Mr. Johnson said who was 


I think this agreement was made before the deed-was executed. - 
This 57 bales of cotton had been delivered before the date of this 
pes agreement. I don’t know to whom it was delivered, but the 


impression made on my mind was that Maj. Robinson “9 
received it. I don’t know to whose account this cotion was = 
shipped nor who received the proceeds; & further deponent sayeth 
L. H. SPRINGER. 


Deposition of Jerry Sewart, 

I — one of the plaintiffs in this cause. - I a 
mentioned in this case. After I had t the land 

made any payment I was informed that Mre. Julia Joh 

on the land, and went to see Mr. L. L. Johneon in 

to it and whether I would be safe in buying it. I went to 

Johnson because I understood he was Julia Johneon’s 

When I spoke to Major Robinson about buying this land 
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ee 
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Me 


formed me that there was a on it, and I concluded 
the purchase I went to see Mr. Johnson about — and told him what 
I had heard about the He told me that would make no _ 
difference; that if I liked the to buy it, and as soon as I paid 
the amount upon for it I would get a deed for it. Afterthis _ 
I and Mr. the deed. The 


that year, and. e3 
we Be 
~~ aes 


but I don’t know what year. I worked on Redleaf 
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spots eS ee this land at the Red- 
leaf gin. I met Mr. Johnson in Redleaf field, in company with Mr. 
J.M. Worthington, and told him of the cotton and asked him 
47 = w tell me what to do with it. He told me to go to Maj. Rob- 
inson and he would tell me what to do with it. I told him 
No; that I understood the cotton was to go to Mrs. Johnson, and I 
wanted him to give me instruction. He then told me to take the 
cotton to Sunny Side and get Jo. Swansfelter (who was one of the 
clerks or landing-keeper for Frank & (o.) to mark it. I took the 5 a 
cotton to Sunny Side and I delivered the 22 bales of cotton to Mr. : 
Swansfelter & marked it in Mrs. Julia Johuson’s name, and I 
ship it to Mrs. Julia Jolhnson’s merchant in New Or- 
care of Mr. Ford. I staid on Readleaf two years afte: 
the land. The 22 bales were paid the first year. 
or twelve bales, I don’t know which. 
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n I lived on Redleaf two years after I bought the land, 
three Then I moved to the land in question & - * 


Balance doe on tne lard ws wera ned 
| m 

neon. I 
cotton, as 
in care of 
did not have 
A -es- to how m 
‘money, 20 far as I know. 
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Mrs. Johnson got any of the consideration for the land. I kn 
delivered cotton to be shi to her merchant, care of Mr. 
I had been instructed to do by Mr. L. L. Johnson. I don’t 


an written on day we. were at Mr. Robinson b= 
ringer, ex onl for 57 3g 
was 

than I did, as he 

what I could im 


ti 


cotton until 
cotton & put it in 
home. I left it for 
other had been marked; can’t 
think this was the last t made in 
the balance in money. I can’t state what 
only one payment after I left 
made was 22-bales and ten or 
in Major Robinson’s yard. : 
posed 2 Sapam I don’t remember price of 
any payments were made, nor do I remember an 
years any of these transactions took 
no. 


r. R. M. Gains, to be 
recollect the number 


3 
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2 
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TM. Worthington’s Deposition. 


My name is Isaac M. Worthington. I reside in Chicot 
Ark. and am 385 of age; occupation, farmer. Iknew L.L 
Johnson in his lifetime, a Julia J 


know Joel Johnson & Mra. ‘ 
brother 


Johnson. Mr. L. L. Johuson and Mrs. Julia J. Johnson 


one of the plaintiffs, who at that time was ren 
administrator of the estate of E. Worthington, the cotton he 
was to turn over on the purchase of the land from Maj. Rx 

had better be turned over to him for Mrs. Julia wu peared a 
over a 


51 inson. If all the cotton was turned 
rs. Johneon he would see that 

The referred to I suppose is 

Robinson to Julia Johnson, guard 


ognize the endorsement on account sales 
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what source the cotton came. ee ee 
Johneon went to Louisville to live in the fall of 1872, & remained 
until the fall of 1877, I think. While Mrs. Johnson was absent Mr. 
Johneon attended to her business 
1876, after which it was 
nieated to the 

Mr. L. L. Johneon in 


When I say that Mr. Johnson transacted the business for Mrs. 
Johueon up to 18761 mean business; they owned the 
Lake Port plantation . Mr. Johnson ae the whole 
business and settled with Mrs. Johnson at the end of the year, giv- 
ing her one-third of the whole proceeds less expense account. I 
don’t think that Mr. Johnson acted as the agent of Mrs. Johnson as 


at his request and advice, 
land upon receipt of all the 

whether Mr. Johnsun himself or whether 
Johneon or Mrs. Johnson herself ever received 


to Johnson & Goodrich the night be- 
or was that this cotton came from the 
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Anewer. I wrotest the request of Mr. Jacob Frank after the death 
of Mr. L. L. Johneon. i tytn Ay the letter & make the 
same an exhibit to my deposition, “5B” . 

(To the introduction of this letter plaintiff- objected.) 
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son as gua th 
Johnson. This I was told by Mr. Joh 


Recross-examination : 


Question. Were the drafts mentioned in “A 5” ever paid? 
Answer. I have heard they were not paid. ; 


And furthermore deponent sayeth not. 
LE. M. WORTHINGTON. 


Exarsit “A 3.” 

Account Sales. 
Sale of 8 bales of cotton by Buckner & Co. for secount of L. L. John- 
— Jan'y 18, °75. 


Sold to R. Thul— 
J. F. R. 
B42C. 


Weighing 8,268 Ibs, @ 14} ---- 


t, $1.50; 
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‘New Orleans, Jan’y 27, 1875. 


BUCKNER & CO. 


Exursir “A 2.” 


Sale of 11 bales of cotton by Buckner & Co. for account of L. L. 
| Johnson. 


Mance 1, "75. 
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56 Exurarr “A 1.” 


Mancz 1, 76. 
Sale of 2 bales of cotton by Buckner & Co. for account of L. L. 
Johnson. 


Sold to R. Thul— 


J. F. R. 
510 
533 


Weighing 1,088 Ibe, @ 18}-...--.--.----------------- 189 45 
Charges : 


Freight, $1.25; charges per B. L., $— _-uee 2 50 
Dr. st. labor, sam. & v2 @ 65 per bale.......... 1 3 


River i 70 per bale, t. aman” 
ce tometer 
Brockerage, } p’r ct. on sale...............-..-.. %& 
Com mission, PA 49 


Oe Gh) Gi i ienemcecoccscccenss “SO 


Net proceeds. an 180 60 
New Orleans, March 9, 1875. 


Exursir “A 4.” 

January 26, 1876. 

Received of J. F. Robinson thirtesn bales of cotton marked 7-7" 
for reshipment to Buckner & Co. for ac. L. L. Johnson, str. W. D. 


Smith. 
TEVIS. 
Mr. Johnson. 
Sm: — my note the other day I forgot to send you the str. W. D. 


Smith receipt for the 13 bales 
for your ac. I send it enclosed. 
eb’y 1, 1875. 


cotton shipped to Buckner & Co, 


JAMES F. ROBINSON. 
57 Exarait “ B.” 


Loumsvit_p, Ky., Sept. 14th, 1876. 
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the 17th of J I sent the interest note to Mr. Ford, 
trust that there will be no 
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I have the blues dreadful 
asked him about 
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and I don’t know what became 
21 or 22 bales at one time and 28 at a 
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exactly what, but think it was 
ment or deed or orboth. Wehad employed Mr. 
some time before that to search the record & see that was 
ot eight & to gp hee Shes 6 eee 
that day to go to see Major Robinson. Mr. Springer told us that 
had seen Mr. Johnson,and that everything wasallright. This 
to Major Robinson was after I had seen Mr. Johnson with 
the of the land. I don’t know how much cotton we had 
id on the land when I went to see neon as above 
cited. The shipments of cotton paid hy 
son's account, or at least I so intended 


¢ 


il 


was the value of cotton. I can’t tell you toa bale 
we owed at the time Mr. Ford made the 

it was 30 or 90-odd bales. We bave paid ell of 
- agreed upon for said land. All of the cotton agreed 
this land or its value in money was either paid to M 
tarned over as directed by Mr. Johnson. 


§ 
if 
Rie 


i 


I don’t re- 
ve the re- 
don’t know 
think- 

wes 


f. I think 


& mysel 
; fa 
ao 
eg 
I 
othe eo 
y, and he 
quitclaim 
is cotton or 


q 
ok after 
y one da 
r. Johnson for a qui 


‘’s, when Mr. 


$1 


uitclaim, 


of thi 


il the debt 


every year or not. unti 
think it a after the interview with 


cotton 
, bat 
wen 


Major Robinson 
to 
onl 
any 
dost 


paid at 


I do remember now, after 


ae 
obnson got 


g 
3 
: 
3 


because I heard it read. I don’t remem- 


Downs em 


after I saw him in Lake Vil 


t to see Mr. Johnson about the 
Mr. Downs as our 


Idon’trememberan 
ever saw the deed. 
visit 


see the deed, 
7 
ond 


: 
% 
3 
- 
33 
5 
: 


#305. - ake faben = 35 es 3 § vd , 
pa 3e550] bas qlttyig A stat 
; sezas oS 


Si.tyie . 
23 stHEH. g rh £553; 


: & > 4 
ot ; “i ae a * onl. “at * = . x ‘ ia% — * bee ; 
- » Py m >. = ie . 5 Som Saet e 
LEE IE LES TEI OO SS POE SEPT L IR ETRE BY en Yt Oe 
+ . . . ? |” + * 


geeps 
° : : , 


a 
<8 
a! 

:% 


Te 
oe ot aS ae 
4 


a 


Te is 


paid 


Pee 
i a 


ch 


GEORGE CHRISTIAN. 


James F. Robinson's Deposition. 


’s store, were to reimburse Mr. Ford for what he had 


Re-examination 
F 
Mrs. Johnson for us. 


i 

i 
, 
i 


I don’t remember whether the two lots 
And further the deponent sayeth not. 


were delivered before or not. © 
war and 


Hla 


er 


3. 


84 JOEL soitwso# vs. GeoRGE cuRisTtaN i? At. 
least, I never had an hag tn Soe Soe in regard to the matter. 
I think that Mr. Johnson transacted Mrs. Johnson's business gener- 
ally. I know of Mr. Ford's having transacted some business | 

66 for her in rd to the estate of C. R. Johnson. Up to the 
time of the death of Mr. L. L. Johnson, I think, he managed 

the entire Lake Port plantation and accounted to Mrs. Johnson for 
her interest in it. I don’t know whether Mr. R. J. Adams, their 
nephew, managed Mrs. Johnson’s interest a year or two before or 
after his death ; can’t remember now. I know that Mr. Johnson 
acted as the agent for Mrs. Julia Johnson in her capacity of guardian | 
of Joel Johnson in some matters, & ly in the loan of the money 
tome. About the lst Jan’y, 1871, I borrowed from Mrs. Julia John- 
eon, as ian of Joel Jobneon, the sum of $0,387.96. I made the 
with Mr. L. L. Johnson exclusively. I have no recol- 
legtion of ever having talked with Mre. Johnson about the matter 
until after the death of Mr.'L. L. Johneon. All of the transactions 
to this loan were made with Mr. L. L. Johnson or under 
ntiffe in the case. At 
,jointly with 

nds to Mr. 


Toh Peon’ $1,000.00, a 

due bill is herewith 

of my deposition. This due bill was afterwards 
of cotton turned over by the plaintiffs. I don’t 
the cotton was shipped to Mr. Jolnson’s 

my account 

recollection, or 

incident to the loan, ex 

over by the plaintiffs or 

the second interest note was 
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sideration ha thoansetitin of deed of trust at the time it was made. 
I subsequently conveyed her other lands in lieu thereof. 


Cross-examination : 


I don’t think the property worth as much now as when I sold it 
to the plaintiffs. It'is my belief that all of the cotton shi or 
)  aameptainne Sptes jntifis for the iand went to Mrs. 

71 uson as a credit on the loan I received from her as guard- 


ian, or to Mr. Johnson for her as such guardian. Someof the 
cotton was shipped to Mrs. Johuson’s account, some to Mr. Johnson’s 
account, and some to my account. I don’t remember w 
dorsement was put on back of the due bill for the 57 bales of 
cotton. I do remember, from memoranda that I have, that 30 bales 
of cotton had been paid at. the time the deed was executed. The 
said interest note due before any cotton was received from plain- 
tiffs on their purchase. Several of the interest notes were not paid 
at their maturity. The $1,000.00 paid by 
reimbursed by me out of cotton recei 
of the 30 bales, including the 200 and odd pou 
tee A meng ca Ae gn bales, I know, was shi to 
ess. Johnson & Goodrich for my account; the other 20 bales may 
to the same merchants for my accouit, but I 
don’t swear that it was. The payments other than of the crop of 
1872—I cannot remember the dates of the same. I remember the 
gE of 1872, because I have a memorandum of that particular 
ot. I also remember of one lot of 28 bales delivered in Mr. Ses-- 
sions’ yard. I remember of weighing other lots of cotton on 
72 ~=‘their place & putting the weights in a book kept by Nebraska 
Christian, the = George Christian, but don’t remember 
it nor how often I weighed out 


there. There was a lot of cotton delivered in my yard by plaintiffs 
in my absence and marked by Mr. Richard Gaines. I don’t know 


y ) 
should fix the 
whether the price was fixed at the 
time of the settlement or at the time pa t fell due. I don’t 
know of my own knowledge whether Mr. Johnson ever paid Mrs. 
Johnson one dollar M 
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chase-money for the place that he would release any claim 

hone egnind estes I ov Mr. Johneon 
was acting for Mrs. Johnson ) 
& afterwards. I don’t thi time 
the loan was made. . Johnson 
delivered me a check think. I 
see from the records in neon signed 
the deed of trust to Lake Port prop- 
erty was inherited Johnson, and 
others from thei some of the 
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Re-examination : 


I think I informed Mr. Johnson of every pound of cotton recei 
from the plaintiffs, and he directed me how to ship it, and such of 
the cotton shipped to my own account was shipped with his consent, 
with the understanding that the proceeds were to be turned over to 
Mrs. Johnson or Mr. Johnson for her. He got all of coc pean 


so far as I know. Some of the cotton paid yoo was de- 
livered to Mr. Johnson in person, but this I had nothing to do with. 
Further deponent sayeth not. 
J. F. ROBINSON. 
Exuisit “9.” 


LAKE VILLAGE, ARK., March 1¢, 1873. 


Due L. 1. Johnson (being amount paid by said Johnson this — x 


day on wy note to Mrs. Julia J. Johnson, guardian of Joel Johnson), 
to bear 10 % per annum interest from date, $1,000.00. 
JAMES F. ROBINSON. 


Exursit “ 11.” 
Laks Port, Arx., December 80, 1874. 
Major Robinson. 


Dear Sir: I would be obliged if 

75 and spend a night with me; m 
- my to visit my friends. 

asked how I wanted his cotton shipped. 
tell him, and that you were going to ship $8 
insisted on my giving him t which I 
that he did not expect to ship more than 20 bales. 
use any means to make him ship all he owes I 


ingly obliged, not on my own account, but of my sister's, who 
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transfer of the whole papers, but since I have been keeping up two 
hotels I am hard up; but now on the top of that the Stoddard bank 
goes up, with several thousand of my money in scrip, and I have a 

uge presentiment that Reynolds will fail in his efforts to get the 


e. I wish you could bring Mrs. Robinson & the young genera- 
tion down to see her and my wife and eo at least u night with 
us; we can then have a good talk. had forgotte: that Mrs. 
Brasher was teaching for you when I wrote Miss Reynolds. If Dr. 
Gaines wants a teacher he can’t get a better one, and has learned 
that you & she were taught by the same teacher in — 

ours, 7 ; 


76 ‘Exazsrit “10.” 
Lake Port, Ark., May 2, 1874. 
Maj. Robinson. 


Dear Sir: I shall go to Little Rock on Tuesday or  memanae 
and feel like I was on-an errand that will not profit the State much. 
I think we are doomed to the vilest government we have yet had. 
No one can tell when we will get over it. If you could give me any 
advice on the above subject that will be useful let me have it. M 

sister is in a stew about the interest money. Thecotton euschienet 
to a broken house, & they write to herto hold on, they ore 
present. She also wants to know if there is any chance for to 
get the balance; all of which please enlighten heron. Have you 
settled all the taxes I am interested in? If so, send me a statement. 


T can hardly as a man to come from your house down here now, but — 


I would like very much if you could come down in my skiff. I would 
you back. I would like to see you before I go if I could, but I 
will be back as soon as the case will admit. My wife came down to 
take me to her house, but she will be compelled to separate from me 
at Memphis. She and May desired to be remembered to Mrs. Rob- 
inson and Mrs. Davies and Mrs. Chapman, if you see them soon. 
_ * Yours truly, L. L. JOHNSON. 


77 Exararr “12.” 


Curcor Co., Arx., Jenuery, 1872. 
Due James F. Robinson one hundred and twenty bales of cotton, 
to be paid in four annual payments of thirty bales each of the 


re “°72, °78, °74, & °75.” 
— GEO. CHRISTIAN. 


JERRY x STEWART. 
mark. 


Attest: L. H. SPRINGER. 


Endorsement: Received of the within 57 bales of cotton (ties), the 
weight and average of which are to be determined and adjusted as 
per agreement entered into. J. F. Robinson. 
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the money. If I were able I would pa her the whole & take a- 


pey, due us from the State. Theodore has gotten home with his . 
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JOEL JOHNSON VS. GEORGE CHRISTIAN ET AL. 


Deposition of Mre. Julia J. Johnson. 


My name is Julia J. Johnson. I reside at Lake Port, A 
in Chicot Co. I am 68 y’ss of I was the guardian-of- the 
defendant in this suit during his minority. The I received 
from the life insurance <2 brother , Cyrus R. Johneon, the 
father of Joel Johnson, the dant, was loaned to Major Robin- 
son, much against my will, by my brother, L. L. Johnson, without 
my consent. He then brought me the deed of trust. I said I 
cannot sign it, for I am not willing that Major Robinson should 
have the money. He then said it was a investment, and that 
I might as well sign, which I did, through courtesy to my brother. 

My brother refused to have anything to co with it after this 
78 conversation. I had a conversation with Capt. Fry, who told 
me that the deed of trust was not worth paper it was 
written on. I then again went to my brother and stated the above 
conversation to him. He replied that it was a investment. 
I never authorized my brother to transact any ness for me with 


Major Robinson, but requested him to collect the interest due to 
—_ Joel Johnson at - He then refused.to have anythi 
farth of his 


er to do with the business, saying that he had 
own business to. attend to, & that I had better get 
attend to the business for me. The last con 


Mr. Ford to 


He said, “ Yes, it would, bat tha 
the balance.” 
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affairs. I don’t know, but I think, that Mr. Ford paid the taxes for 
Joel wom & co _ know — ae! “ —— “~y in 
person out o money or whether r. Johnson y 
them out of my own own which my breteer had—the ted » of 
the plantation—<& the taxes had to be paid. I had to use my own 
money sometimes to protect the property in the deed of trust 
80 given. by Major Robinson. I had to raise $412.00 & send up 
to redeem the lands which Major Robinson had allowed to be 
forfeited for taxes. This $412.00 was advanced out of my own 
money & was some time afterwards paid back to me by Major Rob- 
inson.. I recognize the letter marked Exhibit “B” to I. M. Worth- 
ington’s deposition as being a letter in reply to one that he wrote to 
me in rd to the lands sold to plaintiffs by Major Robinson. 
Since ing at the letter I recall the fact that it was 18 or 20 bales 
. of cotton instead of 29 bales that Mr. Frank spoke of. I never was 
‘willing to receive cotton in payment on the loan to + Robinson, 
and they never offered me any. Upon one occasion Mr. Ford came 
to me and informed me that Major Robinson had sold some of the 
lands to a man whose name I a rds found out was Suniley, and 


. advised me to make a deed to the land. I told him to give me the 


money & I would makea deed. I asked Mr. Ford if the man was 
a white man, and he remarked, “ No;” that he wasa negro. I then 
te net nes jor Robinson afterwards wanted me to take 

s notes on the loan to him, which I declined to do. All of 
the loan from me to Major Robinson was not paid during Joel 
Johnson’s minority. There was a balance due at the time my 

guardianship ceased. I never received a dollar from either 
81 of the plaintiffs with the understanding that a release was to 

be of their land. I never authorized any one to make 
a promise to the plaintiffs that their lands should be released from 
the deed of trust upon their payi 


ing the price they had agreed to 
samp tee'the anne, eth eng toather otfvlend that if they did pay me 
up to make a deed to them. 


Cross-examination : 


I don’t remember how the loan was paid to Major Robinson. I 
think my brother must have paid it. I don’t think the money was 
aid before I the deed of trust, but I don’t remember. My 
ing more to do with this transaction, except some- 
up to Lake Village, I urged him to collect the 
recognized the receipt filed with the deposition 
» marked Exhibit “A 5,” as being in my brother’s 
(L. L. Johnson’s) handwriting. I ize letters ma Exhibits 
.“10 & 11” to the deposition of James F. Robinson as being in the 
handwriting of my brother, L. L. Johnson. I moved to Louisville, 
Ky., to live in 1878 and remained until 1877. Mr. Ford transacted 
my business as guardian while I lived in Louisville. I recug- 
hize Exhibits “A,B, &C” with the answer of defendant as 
- 82 being copies of the originals now shown me. No cotton was 
: ever shipped to my account that came from the plaintiffs as 
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the loan to Major Robinson. Mr. W. W. never paid me 


_ Frank, when he came to Louisville, that my brother had made a 


sented to him what passed n regard 
to these men, as I have testi a 
to my brother that if these 
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=e may re — aaron thet I knewof. Mr. Jol 
my brother, of my knowledge; pay me any money as 
coeds of cotton shipped to ip aeumant ana eutth oneal loan. 
hibits “A & B” to the answer of said defendant were made out for 
me by Mr. Ford and are in his handwriting. I furnished Mr. 
with the data from which said Exhibits “A & B” were 
he kept my accounts. I recognize the first endorsemen 
— note for $9,387.95 as being $1,000.00 paid me by 
L. L. Johnson, for Major Robinson. At the time I ad 
money to pay the taxes on Major Robinson's land I had no 
in my hands belonging to Joel Johnson. I never 
money since my brother’s death from the plaintiff, nor y 
else for thei that I know of. Except the $1,000.00 paid me 
my brother, I have never received any ey go any one, 
the interest. I don’t know that I ever received 
83 cotton or the proceeds of any cotton on account of the 
made to Major Robinson. My brother declined to act 
as guardian and tried to smooth the matter over, as I 
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lently opposed to Major Robinson having the money. It be 
that he (ey brother) did receive cotton from plaintiffs and furnished 
the items to Mr. Ford from which the accounts are If he 
did so he did it without my knowledge, for I don’t that he 
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ever received a lock of cotton. No cotton was ever shipped 
Orleans to my account by plaintiffs or any one else on 


2, 


money for plaintiffs on account of said loan. Mr. Ford would 
the interest for me from Major Robinson. I did not say 
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agreement with the plaintiffs that they should havea title to 
land they had t when they had paid the amount of their 
chase, but that if I had been there it should not have been 
that I was opposed to the whole Robinson business. I ma 
made use of the 
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mele dated On 36, 1576, 


am perfectly willing to do i two thousand dollars, 
as Robinson has paid $1,000.00. . Frank wrote to me in 

to these men, after his visit to Louisville, trying to get me to 
make a deed to him, instead of to the to the land, to which 


I replied & positively declined to do; & further deponent sayeth 
not. | 
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85 Unrren Srares or Amenics, 
Easdlern District of Arkaneas : 


L Ralph L. Goodrich, oF ine Sager ene ager a 
the eastern district of Arkansas, in the eighth circuit, hereby 
certify that the foregoing writings annexed to this certificate are 
and compared copies of the originals remaining of 
record in my office. 

In witness whereof I have hereunto set my hand and the seal of 
said court this eleventh day of October, in the year of our Lord one 
thousand ¢ hundred and eighty-four, and of the Ind 
of the Uni Sieten 6f Amasten the eno bandeed end ule 


[The Seal of the Circuit Court, Arkansas District, U. 8. A.) 


RALPH L. GOODRICH, Clerk, 
By W. P. FEILD, D.C 


ce Be 


IN THE 


Supreme Court of the Anited States. 


October Term 1987. 


—_— 
—_— 


Jos. Jounson, Appellant, 


” : No. 196. 
Gsornes Cunistian & Junay Srvanrr, 
Appellees. 


Appeal from the Circutt Court of the Untted 
States for the Eastern District of Arkaneas. 
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BRIEF FOR APPELLANT. 
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In January, 1871, Mrs. Julia J. Johneon, as the guard- 
ian of Juel Johneon, the appellant herein, who was thea 
a minor, loaned to James F. Robineon $0,887.95 that che 
had received from the life inearance policy of appellant’s 
father, and took a note due in five years, and esparate 
flotes for the annual accruing interest, at the rate of ten 
per cent., and in March, 1871, Robineoa made a deed of 
trust to Lycurguse L. Johason and his legal representatives 
on certain lands, inclading the land in controversy ia this 
suit, to secure the payment of thie loan and interest, 
Lyourges L. Johnson died in September, 1876, aad Theo- 
dore Johnson and lesee M. Worthington qualified end 


acted as administrators of his estate, and by reason thereof 
became trustees in such deed of trust. 

Payments were made from time to time on the loan and 
interest, but the payments were small, and amounted to 
bat little more than the accruing interest; eo that on March 
29, 1881, there was due on the loan $8,670.18, and on 


that day the lands in the deed of trust were sold by the — 


trustees in tracts for the aggregate sam of $6,800, and 
appellant, who had then quite recently become of age, 


- -parchased all the lands contained in the deed of trust, and — 


received a deed from the trustees therefor. 

In 1872 or 1878 Bobineon sold the land in controversy 
in this enit to George Christian & Jerry Stuart, the ap- 
pellees herein, and they were in the possession thereof at the 
time of purchase by appellant in March, 1881, and they 
refused to earrender possession to appellant, and he sued 
thems in ejectment for the land, and recovered judgment 
therefor, and they brought this suit to enjoin appellant from 
enforcing his judgment in the ejectment enit. A tempo- 
rary injanction was granted, and on final hearing the in- 
jenction was made perpetual and appeliecs’ title quieted, 
and costs wore adjudged against appellant, and he appealed 
to this court. 

The bill (R., 1, 4) states the facts above as to the loan 
and eale, and alleges that Lycurgus L. Johneon was agent 
and besiness manager for Mrs. Julia J. Johneon, as guard- 
ian of appellant, then a minor; that as such agent, &c., 
he loaned fands of appeliant’s estate and took a deed of 
trust to sscare payment of loan, and that afterwards, as 
each agent, &c., and as trustee, be agreed with Christian 
& Stuart, who had bought the tract in controversy from 
Robineon, after the deed of trust was made, that if they 
would pay to the guardian their parchase-money, he would 
release their tract from the deed of trust; that the guardian 
ratified the agreement; and that they paid, and the guard- 
ian, with fall knowledge of the agreement, received from 
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Joel Johneon, the appellant, in his 
eays, that the loan was made by Mrs. Jalia J. 


guardian by advice of Lycurgus L. Johneos, 
agent 


| 


| 
it 


denies the power or authority of Lycurgus L. Johnson 
trustee to make the alleged agreement with appelless, and 
denies knowledge or belief of the existence of euch agree 
meat, and denies that euch agreement was knows to or 


The bill in this case states, appellees “ were not admilied 
to make their defense in the action of ¢jectment.” The orderly 
way was for them, if standing on equitable rights alone, to 


: 


on ee * “ad 
ee ee es eg be . ~, — c 5 ad . ; * 
we: ee a a a ae, ee ie >, a. ee, "le a a oe wii! a ‘ wit ye 
y at Ter a ate Be ee: ON Se en es 


4 


have submitted to judgment in that action, before pro- 
ceeding to enforce their supposed equities. (Conway v. 
Ellison, 14 Ark., 360; Herndon v. Higgs, 15 Ib., 892; Dick- 
son v. Richardson, 16 I6., 114; Earle v. Hale, 31 Ib., 472.) 
This, however, was not done, bat it seems some effort was 
made by them to interpose their defense, bat they were 
not admitied to do so. Effort must have been made to put 
in the defense, bat what that consisied of is not shown, 
unless the bill itself contains it. There is nothing in the 
record to show any certain defense was offered by the par- 


" “ties, and raled by the court to be out of place as being 
equities or equitable defenses. Taking, then, the bill to . 


contain all there is of a defense, is it in its nature an equi- 
table defense? Or could it not have been admitted in the 
action of ejectment? To maintain the suit in ejectment 
by Johneon, he must have shown, Ist, a legal estate in 
_ himeclf; 2d, right of entry; 3d, defendants in possession. 
(Daniel v. Lefevre, 19 Ark., 201.) Johneon held a deed 
for the lands under the trust sale, and appellees held one 
from Robinson, and appellees were in possession and claimed 
they were entitled to hold because of their deed, and hav- 
ing paid for the land, as they agreed with Robineon to do; 
therefore the dispute was squarely on the legal estate and 
the right of entry. Why could not these things be con- 
tested at law as well as:in equity? These are of the very 
matters that law passes upon, and not equity. These are 
legal questions, pure and simple; and there is no averment 
in the bill, or allegation anywhere, that they were pre- 
vented from interposing their defense by accident of any 
kind, or by the fraad of appellant, and the suit should 
have been dismissed. (Goulsby v. St. John, 25 Grattan, 
146; Hendrickson v. Hinckly, 17 How., 448; Insurance Co. 
v. Bangs, 108 U. 8., 780; Crim v. Handley, 94 Ib., 652; 
| Verey v. Watkins, 18 Ark., 551; Murphy v. Harbison, 29 
Tb., 840.) 

There can be no escape from this proposition as between 
the parties in this record. If not, why? Because the 


ry | 
vendor of appellees (Robineon) hed failed to see the pay- 


was paid for by them. Then, to establish this and clear 
up and quiet their title, Robineon should have bess made 
& party to this evit, and called epon to sce that the land had 
been paid for, if not already, that it be paid for now. Ia 
other words, there is no ground for a suit in equity as be- 
tween Christian & Stuart and Johnson, bat there is as 
between Christian & Stuart and Johncos and Hobiasce. 
Why Robinson ? To compel him to devote the payments 
of Christian & Steart to the discharge of this land, and 
Jobuson to accept the payments, and be enjoihed from fol- 
lowing up his judgment. Robiuson should have been 
brought into this suit by appeliess, or they should have 
resorted to the covenant in his deed to them, after eviction 
by Johneoa. : 

Robinson, the vendor of Christian & Stuart, is a neces- 
sary party to such suit. He had sold the tract to them and 
warranted the title, and the tract was sold under a deed of 
trust given by him prior to his deed to them, and he is 
credited with the amount of the sale on his debt eo escured 
by the deed of trast (leaving still a balance), and the lead 
is decreed to Robineon’s vendees and away from the per- 
chaser who had paid for it by crediting the amount on the 
debt due him from Robineoa, while the credit is allowed to 
remain on the indebtedness. Certainly appellant was enti- 
tled to the tract or to have the amount of its price as co 
much on bie demand. It was the daty of Christian & 
Stuart to bring all parties into court whose rights or liabil- 
ities could be affected by any decree that might be rea- 
dered granting them any relief sought by their exit. (Bank 
v. Carrollion Railroad, 11 Wall., 628.) The court below 
undertook to settle the rights and liabilities of Robincoa, 
not a party to the record, and who was not before the court. 
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This was clearly erroneous. It is true that the appellant 
did not take steps to bring this party befure the court, nor 
was it incambent on him to do eo. It was the duty of 
appellees to make Robinson a party to their euit, and the 
court might have required them to do eo by amendment, 
or have dismissed their bill. The effect of the decree ia 
this case by the court below was to cancel or set aside the 
sale of the tract to appellant by the trustees. In a case 


» where the object was to set aside a sale, this court held that 


parties in interest were indispensable parties, and used the 
following language : 

Lot enronly and permanent ast thir right and 
will not ly and permanently their ri 
interests. — to the ee of wes ty jurie- 

the case cannot proceed without their presence 
aaetannen The ion was not tuken by the 
defendant, bat the coart ld, sua sponte, have caused 
i ly amended, or have dismiseed it, if 


ust, therefore, 
the court below.” 


in her to care for the interest of her ward, and she could 
not delegate to, or authorize another to perform the trust, 
and certainly not to do an act which she in her fiduciary 


_ eapacity could not legally do—release the security without 


recsiving its value. And certainly the trustee had no 
power or authority as euch to make the agreement alleged 
to have been made—to release the tract from the lien of 
the deed creating the trust—even apon receiving the value 
of the security. : € : 
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Again, it is eabmitted that the allegations of fact in the . 
bill that are denied by the answer are not sustained by the 
proof, whilet the allegations of fact in the answer are fully 
sustained. 

The appellees introduced the depositions of themesives 
and of their vendor, James F. Robinson (who should have 
been made a party by them). These witnesses are entitled 
to bat little credit, because of the indefinite and uncertain 
knowledge of matters in which they claim to have takes 
part, and of which they testify, and because of the interest 
in the matters and the bias given to their evidence by 
reason of such interest, and because of the disregard of the 
interest of appellant, as shown by allowing the lands to be 
‘eold for taxes and forcing payment thereof by the guardian 
to redeem the lands and protect the security for the loan. 
(R., 14, 40.) They are definite in but little beyond their 
declarations as to Mr. Johneon’s statements, and of which 
denial was not possible on account of his death. . For ex- 
ample, Robineon testifies that the appellees paid the fall 
amount of the purchase, and that it all went to the guard- 
ian or to Mr. Johneon for her, (R., 85, 86,) and that he 


the debt or loan after January 1, 1878, until January 1, 
1874, (R., 12,) nor was interest allowed on the note for 
$088.79 dae January 1, 1878, as was the custom where 
interest was not paid at maturity; (R., 18;) and on cross- 


ander the circametances, reader the came of 
in arriving at the facts in this case. 

duced the depositions of their attorney (L. H. 
and of W. W. Ford and of Isaac M. Worthington, in their 
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8 
behalf. The appellant introduced only the deposition of 


«Mach of the testimony is irrelevant, but from it, it ie 
quite clear, that Lycurges L. Johnson did not act as the 
agent or business ee a See a Johnson, as 
gunetion sfaggemant. | 

' Ford eays: “I can’t eay that I know thet Mr. Johneoa 
acted as agent of Mre. Johneon, as guardian.” (R., 19.) 


" ‘Mr. Worthington says: “I don’t think that Mr. Jobneon 
acted as the agent of Mrs. Johneon, as guardian of Joel 


Jobneon. I have always thought that Mr. Ford acted as 
each agent.” (R., 26.) 

Mrs. Johnson says: “Mr. Johneon acted as agent in 
my own private affuirs, euch as looking after the Lakeport 
plantation, which-was owned by us jointly and inherited 
from our father. Ile never acted as my agent, as guardian, 
or administratrix; he positively refased. He loaned the. 
money to Major Robinson without my consent, and I after- 
warde ratified this action ouly out of deference to him (my 
brother”). (RB, 39; see aleo R., 19, 26, 27.) 

These witnesses were in a position to know, and two of 
them are witnesses for appellees, and from their testimony 
it is plain, that Mr. Johneon never acted as the agent of 
Mre. Johneon in her capacity as guardian, beyond what he 
may have done iu way of arranging the loan, and in this 
be appears to have been more the agent of Major Robiueon 
than of Mre, Jobneon. 

From the testimony, it does not appear that there ever 
was any agreement or understanding that appellees were 
to pay their purchase-price to Mrs. Johneon us guardian,. 
and that she should release the lien of the deed of trust on 


- their tract. The strongest testimony of appellees to sus- 


- tain the theory’ of sach promiee (outside of their own and: 


that of their vendor) is that of Mr. Worthington. He 
eaya: “From the conversation I had. with Mr. Johneon, 
sie: Ga leeatgile Uihilipmegass to motocpedote Sorry 


Stuart about the shipment of the cotton, I know his idea 
was that the cotton would reduce the debt of Robinson to 
such an extent as to make the balance of the land ample 
security for the loan. I understood Mr. Johneon, in 
making the promise to see that the lien was released, to 
- mean that Mrs. Johnson, at his request and advice, woald 
release the deed of trust on the land upon the receipt of 
all the cotton.” (R., 26; aleo eee R., 80.) ; 

Mre. Johnson says, in speaking of the last conversation 
she had with her brother, Mr. Johneon : “ He asked if they 
had paid me the $8,000 that Jerry Stuart owed. I told 
him no. He said: ‘ If they paid the $8,000, I would advise 
you to give him a deed to the land.’ I asked him if it 
would not weaken my security by so doing. He said yes, 
it would; but there was enough property to pay the bal- 
ance. They never paid me, nor eaid anything about pay- 
ing me.” (R, 89.) 

Again, she says: “ I never received a dollar from either 
of the plaintiffs with the understanding that a release was to 
be made of their land. I never authorized any one to make 
a promise to the plaintitis that their land should be released 
from the deed of trust apon their paying the price they had 
agreed to pay for the same, bat my brother advised that, 
if they did pay me up, to make a deed to them.” (R., 40.) 

There is testimony of Stuart and of Robineon and of 
Christian about Mr. Johneon having eaid that if Stuart & 
Christian paid for the land they should have a deed to it, 
and the effort is to convey the idea that he, as trustee or 
agent, was making a promise to release the lands from the 
deed of trust in which he was trustee. But the testimony of 
Mr. Springer, the attorney for Stuart & Christian, seeme 
to explain the statements of Sir. Johneon, if made as con- 
tended for. 

Mr. Springer says: “Some time after the purchase of 
plaintiffs from Major Robineon, they being appriced that 
Mrs. Julia J. Johnson, as guardian of Joel Johneon, held a 
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deed of trust on this land, stated to me that Mr. Johneon 
had eaid when the consideration which they had contracted 
for was paid then they should have a deed for the land, and 
requested me to see Mr. Johneon in regard to it. I after- 
wards saw Mr. Johnson in relation to the matter, and my 
recollection is he told me they should have a deed for the 
land when it was paid for. My recollection is, that when 
this deed was executed and acknowledged before me, I was 
. ftobhold the deed antil: the land was paid for. I had no 
understanding with Mr. Johnson about holding the deed, 
bat it was after I had seen Mr. Johnson for these men that 
the deed was executed and delivered to me to be held.” 
. (R., 22.) ee , 
It is, from this statement, quite clear that Mr. Johnson 
was assuring them that Kobinson would make them a deed 
if they paid. for the land, believing that with such payment 
the remainder of the debt beyond what Robinson in the 
meantime would pay would be amply secured by the bal- 
ance of the lands in the deed of trust, and the same is 
confirmed by his statement to Mrs. Johnson and to Mr. 
Worthington, that he would advise her to release the lien on 
the land if she received the purchase-price that Stuart ¢ Christian 
were to pay; that there was never in fact any promise 
or agreement on the part of Mr. Johnson, for himeelf or for 
the guardian, that the land should be released, but at 
most that he expressed the belief, that if the payments 
that were to be for the tract, went to pay the debt of Rob- 
inson, the balance of the land would be ample security for 
the debt, and that they would get their land free from the 
deed of trust, and he would in such case advise a release. 
Bat each assurance was never ratified by the guardian or 


appellant. 

Bat if the assurance or belief of Mr. Johnson could be 
construed into a promise, and any obligation had attached 
to it in favor of appellees and against appellant if the pay- 
ments had been' made to the guardian, still no such obliga- 
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tion now attaches, for the reason that the payments were 
never made to the guardian as credits on said debt or loan. 
If we eay that appellees relied on their vendor to ese that 
the payments were applied on the debt or loan, and he 
disappointed them, it does not help them. The fact is that 
bat a emall part of the purchase-price of the 120 bales of 
cotton passed to the guardian even indirectly, and none of 
it eo passed ander any such agreement, so far as was known 
to her. (R, 20, 40, 41.) 

The accounts, of which copies are exhibited, are correct, 
as conceded by all parties, and the loan was finally adjasted 
for settlement in accordance therewith by Robinson and 
appellant through their agent and attorney, respectively. 
(R., 19.) The firet payment by appellees of thirty bales 
was made to Robinson on March 18, 1878, and was shipped 
to hie own account, ( R., 35, 36,) and no part of it was ered- 
ited on the loan, or on the interest notes, (R., 12,) and these 
accounts and indoreements on notes (Exhibits “A,” “B,” 
and “(C”) contain statement of all payments on the loan 
prior to March 29, 1881; (R., 19;) eo the firet thirty bales, 
on their purchase worth some $2,000, (R., 16,) did not pass to . 
the guardian either directly or indirectly. On March 1, 1878, 
twelve days before the receipt of this thirty bales, Robin- 
son gave his due-bill to Mr. Johnson for $1,000, (R., 87,) 
to repay advance promised to guardian out of drafts turned 
over to Mr. Johnson by Robiuson, and which were not paid, 
(R., 19, 27, 80, 84, 85,) and thie due-bill was paid by twenty- 
one bales.of cotton from appellees in January and March, 
1875; (R., 18, 25, 27, 28;) eo there are twenty-one bales 
more that went to pay Robineon’s due-bill, and not asa 
payment by appellees on the loan. And we find from the 
testimony of Mr. Springer, the attorney for appellees, that 
the first fifty-seven bales of the 120 bales bad been paid 
to Robinson, as he understeod it. (R., 28.) The only pro- 
ceeds of cotton that can be traced from appellees to the 
hands of the guardian are of the eleven bales shipped to 
Johneon & Goodrich, and which brought $481.99, in Jan- 
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vary, 1877, (R., 18, 26,) and this was not shipped according 
to the directions of Mr. Johneon, (R., 26,) nor does it 
appear to have been shipped to account of the guardian. 
The accounts show that all the payments were regarded 
and treated as made by Robinson, and Mrs. Johnson eo 
regarded them. Aud the most that Mr. Worthington 
understood from Mr. Johneon was that if the appellees 
paid the price of the land to Mrs. Johneou, be would 
, adviee ber to release their tract from the deed of trust, for, 
as he supposed, such payment, with what Robinson would 
pay, would eo reduce the debt as to make the other prop- 
erty in the deed of trust ample security for the debt. 
(B., 26.) 

Farther, if the payments had been made by appel- | 
lees, according to the contract of purchase as claimed 
by them, at the prices for which cotton then sold, (R., 16,) 
' there would bave been realized some $60 « bale, or for 
the 120 bales over $7,000, and the accounts show that no 
such payments were made. Appellees appear to have re- 
lied on their vendor to protect them in their purchase, and 
did not provide for or see that their payments went to 
redace the debt secured by the lien on the land they pur- 
chased. 

’ View the matter as we may, the claim of appellees is 

not sustained by the record or by the prouf, and the asser- 
tion of it eeems to have been the result of an afterthought, 
and not of an arrangement or agreement between the 
appellees and any one representing the interest of ap- 


Appellant submits, that from the facts in the case, he 
was ander no legal or equitable obligation to waive or 
release his rights under the deed of trust in favor of 

and that the decree of the court below was 


erroneous, and should be reversed. 

D. H. Ruyuoupes, 

A. H. Ganuamp, 
For Appellant. 
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uary, 1877, (R., 13, 26,) and this was not shipped according 
to the directions of Mr. Johnson, (Rt., 26.) nor does it 
appear to have been shipped to account of the gnardian. 
The accounts show that all the payments were regarded 
and treated as made by Robinson, and Mrs, Johnson so 
regarded them. And the most that Mr. Worthington 
understood from Mr. Johnson was that if the appellees 
paid the price of the land to Mrs. Johnson, he would 
advise her to release their tract from the deed of trust, for, 
as he supposed, such payment, with what Robinson would 
pay, would so reduce the debt as to make the other prop- 
erty in the deed of trast ample security for the debt. 
(R.,, 26.) 

Further, if the payments had been made by appel- 
lees, according to the contract of purchase as claimed 
by them, at the prices for which cotton then sold, (R., 16,) 
there would have been realized some 350 a bale, or for 
the 120 bales over $7,000, and the accounts show that no 
such payments were made. Appellees appear to have re- 
lied on their vendor to protect them in their purchase, and 
did not provide for or see that their payments went to 
reduce the debt secured by the lien on the land they pur- 
chased. 

View the matter as we may, the claim of appellees is 
not sustained by the record or by the proof, and the asser- 
tion of it seems to have been the result of an afterthought, 
and not of an arrangement or agreement between the 
appellees and any one representing the interest of ap- 
pellant. 

Appellant submits, that from the facts in the case, he 
was under no legal or equitable obligation to waive or 
release his rights under the deed of trust in favor of 
appellees, and that the deeree of the court below was 
erroneous, and should be reversed. 

D. I. Reynoups, 
A. Il. GarLayp, 
For Appellant. 
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No. 313. 


JOHN T. STEWART, PLAINTIFF IN ERROR, 


THE WYOMING CATTLE RANCHE COMPANY 
(LIMITED.) 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED.STATES 
THE DISTRICT OF NEBRASKA. 
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trict court of the United States for 


sitting in the circuit court of the United. States Ser 


judicial district of Nebraska, at the term of 


Be-it remembered that on the 18th day of 
tion was filed in the office of the clerk of said 


said petition is in words and figures following, to wit: 


In the United States Circuit Court, District of N 
Tas Wromume Carrie Rawonz Company (Lit 


ve. 
Joun T. Srewanrt. 


defendant, and eays for ite first cause 
plaintiff is and for i , time 
; hereinafter 


. 
é :* . 
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2 JOHN T. STEWART V8. 


8. Had the said statements and representations of the said defend - 
ant been true—that is to say, at the time he made the same, had 


there been branded twenty-eight hundred (2,800) head of calves as © 


the increase of said herd for the then current year, it was reason- 
able and right from that fact to estimate that the whole branding 
for the said year would be four thousand (4,000) head ; and from the 
said statements and representations of said defendant aforesaid as 
to the branding of that year up to the time of making the same 
and from the estimate of the branding for the year as made by 
him it was reasonable to estimate the whole herd as being fifteen 
thousand (15,000) head of cattle, exclusive of the increase for said 


ear. 
3 f And the said defendant made the said statements and rep- 
resentations to said plaintiff and its agent about the said 
. branding for the purpose of inducing the said plaintiff and its said 
agent to believe that the said herd, exclusive of the branding for 
said year, numbered fifteen thousand (15,000) head. 
- Relying upon the said representatious, and believing the same to 
be true, the said plaintiff, on the 27th day of July, 1882, purchased 
the said rty in the second paragraph herecf mentioned from 
the said defendant and paid him therefor the sum of four hundred 
thousand ($400,000) dollars. 

When the said defendant made the said statements and ae 
tations in the second hereof set forth, and each and every 
thereof, to the said plaintiff and its said agent he well knew that the 
same were false and fraudulent, and that at the time he made the same 
and at the time of said sale there had not been branded twenty- 
eight hundred (2,800) head of calves as the increase of said herd for 
— en and that there had nut been branded more than twelve 
hundred (1,200) calves as the increase for that year, and that the 
whole number of calves for branding in that year would not exceed 
twenty-five hundred (2,500) head, and that there were not in said 
herd more than ten thousand (10,000) head of cattle, exclusive of 
said branding, and that there were not over one hundred and thirty 


(130) head of horses. — 
representations falsely, fraudulently, and 
deceitfully for the purpose of inducing the said plaintiff to purchase 
the said. herd and pay therefor the said sum, and that in making the 
said purchase and paying the said sum the said plaintiff relied upon 
his said statements and representations. 
4. At the time the said defendant made the said represen- 
4 tations in the second ph hereof.set forth and when 
the said sale was consummated the said herd did not consist of 
over ten thousand (10,000) head of cattle, and there were not more 
than one hundred and thirty (130) head of horses, and the brand- 
ing of calves, being the increase for that year, did not exceed twenty- 
five hundred ) head. The difference in value between the 
- aid herd and as represented by said defendant and as it in fact 
was is one hundred and thirty-three thousand three hundred and 


thirty ($188,890) dollars. 
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- Wherefore the said plaintiff al that it has sustained 


dred and thirty ($133,330) dollars, for which, with interest, it prays: 
judgment against the said defendant. — i 


Second Cause of Action. 


For a second and further cause of action said plaintiff complains 
of said defendant and says— 

That on or about the second day of July, 1882, the said defend- 
ant, claiming to be the owner of the property mentioned in the 
second paragraph of the first cause of action hereinbefore pleaded, ° 
offered to sell the same to the said plaintiff for the price and sum 
of four hundred thousand ($400,000) dollars, which offer the said’ 
pleintiff, on the 27th day of July, 1882, accepted, and purchased the 
same of the said defendant and paid to him the said sum. 

And the said defendant, on the said day, a within a reason- 
able season to deliver to said plaintiff upon the range of said herd 
of cattle in Wyoming Territory—that is to say, on the range the 
home ranche whereof was located at Three Crossings of Sweetwater 
river, in the county of Sweetwater, in said Territory, the said ¢ 
(80) pedigreed short-horn bulls and seven hundred (709) m 
yearlings, being the same as those mentioned in the sai 

pe raph of said first cause of action ; a reasonable time 
5 r the elivery thereof was during the year 1882. 

That he has delivered to said plaintiff sixty-four (64) of said 

bulls and no more, nor has he deli the said seven hundred (700) 
rlings or any thereof; that the said bulls were of the value of one 
undred ($100) dollars per head, and the said yearlings of the value 
of thirty ($80) — per head at aud when the same ought to have 
by the said defendant delivered to the said plaintiff under 
pursuance of his said ent; and he has often been requested 


mage 
twenty-two thousand six hundred ($22,600) dollars, for which it 
prays judgment, with interest from the first day of January, 1883. 
| J. M. WOOLWO 


Peg's Atty. 
District or NEBRASKA, #: . 

J. M. Woolworth, being duly sworn, says that he is the aie | 
for the plaintiff in the above-entitled petition; that said plain 
is a non-resident of this district and all its officers are absent there- 
from, and deponent believes the facts stated in the above petition 


are true. 
J. M. WOOLWORTH. 
Subscribed in my peeenevans sworn to before me this 23d day 


of November, A. D. 1 
(szat.] JAMES P. ENGLISH, 
: Notary 
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Upon tke back of said petition appear endorsements in words and 
— following; to wit: No. 223 H. U.S. circuit court, district of 

ebraska. The Wyoming Cattle Ranche Company (Limited) vs. John 
T. Stewart. Petition. led Feb. 18, 1884. Elmer D. Frank,clerk. | 
| J. M.. Woolworth, pl’ff’s att’y. 


6 . Thereupon, afterwards, to wit, on the 11th day of November, 
1884, offer to compromise was filed in said case, which said 
offer to compromise is in words and figures following, to wit: 


Offer to Compromise. 


In the Circuit Court of the United States within and for the District 
: of Nebraska. 


Wyomine Cattte Rance Company (Limited) 
v8. 
Joun T. Srewakr. 


On all the issues in above cause the defendant now, to wit, on this 
November 11th, 1884, offers to confess judgment in favor of the 
plaintiff in the sum of thirteen thousand dollars and costs. 
. , JOHN T. STEWART, 
By JNO. N. BALDWIN, 
A. J. POPPLETON, & 
N. M. HUBBARD, At?’ys. 


Upon the back of said offer to compromise appear endorsements 
. in words and figures following, to wit: No. 223 H. In U.S. eircuit 
_ evurt, dist. of Nebraska. The Wyoming Cattle Ranche Company 
(Limited) vs. Jno. T. Stewart. Offer to compromise. Filed Nov. 
lith, 1884. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 13th day of December, 1884’ 
amended, substituted,and consolidated answer of defendant was filed 
in said case, which said answer is in words and figures following, 
to wit: 


Amended and Substituted and Consolidated Answer of Defendant. 


In the Circuit Court of the United States within and for the District 
of Nebraska. 


Tae Wromine Carrie Rancue Company (Limited) 
v8. 
Joun T. Stewart. 


y The defendant, John T. Stewart, for answer to the first cause 
Te of action of plaintiff’s petition, says— | 
* 1. He denies and every allegation therein contained, except 
~~ ‘wach as hereinafter expressly admitted. 
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2. The defendant has neither know nor information toenadle: — 
-him to admit or deny that the plaintiff is a duly created =. 
and ow under and by virtue of the laws of the Kingdom of 
Great Britain and Ireland. | 
8. Defendant admits that he sold to the plaintiff for the sum’ of 
four bundred thousand dollars a certain cattle brand known as “ 71- 
quarter-circle brand,” together with all cattle and horses bearing said: 
brand ; also all the title, rights, privileges of which he was possessed 
of, in, and to the range and ranche upow which the cattle bearing 
said brand and belonging to said herd ranged, the whole sa 
whereof was located at Three Crossings, Sweetwater river, in 
county of Sweetwater, in the Territory of Wyoming, together with 
all of the improvements thereon ; also three wagons, one ambulance, - 
twelve sets of harness, one mowing machine, one horee rake, and a 
camp outfit; also seven hundred head of mixed yearlings and eighty 
head of pedigreed short-horn bulls. : 


Answer to Second Cause of Action in Plaintiff's Petition. 


For further answer to the second cause of action in plaintiff’s 
cause of action the defendant says— 

1. He denies each and every allegation therein contained, except 
such as are hereafter expressly admitted. 

2. Defendant admits that he sold and agreed to deliver to plain- 
tiff seven hundred head of mixed yearlings and eighty head of 
pedi short-horn bulls during the season of 1882, and admits 
that he has failed to deliver to plaintiff any of said yearlings, but 

has delivered sixty-four of said bulls and no more. ‘ 


8 3. Defendant alleges that the fair market value of said = 


mixed yearlings and short-horn bulls delivered on the range 
during the season of 1882 to be twenty-one dollars per head for said 
yearlings and eighty dollars per head for said bulls, and defendant 
admits that he is indebted to the said plaintiff, fur said yearlings 
and short-horn bulls not delivered as- aforesaid, in the sum of . 
$15,980.00, together with interest, at the rate of six per cent. per 
annum, from January Ist, 1883; and defendant avers that the said 
contract for seven hundred head of yearlings and eighty pedi 
bulls was entered into and executed in writing in the State of Iowa, 
and that by the laws of the State of Iowa the rate of interest for 
damages forthe breach of suid contract is six per centum per annum 


only. 7 

For further answer to the second cause of action in plaintiff’s pe- 
tition and by way of cross-claim the defendant al 

1. That, on or about the 26th day of October, 1882, the defendant 
gold and delivered to the plaintiff, at its instance and request, twenty- 
three head of steers of the value of forty dollars per head, and also 
‘ one cow of the value of thirty-five dollars, and one steer of the valce 
of fifty dollars; that plaintiffis indebted to the defendant in the sum 
of $1,005.00 for said steers and cow, with interest at six percent. per 
annum from May Ist, 1883, no part of which has been paid. 

2. For further answer to said second cause of action and by way 
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JOHN Tf. STEWART VS. 


of farther cross-claim defendant avers that plaintiff is indebted to 


the defendant in the sum of $117.85 for moneys advanced to plain- . | 


tiff at its instance and request, as shown by the account hereto at- 
tached, marked Exhibit “A,” and made a part hereof, no part of 
which account has been paid. 
For further answer to plaintiff’s second cause of action and 
9 for further cause of action and cross-claim against the plain- 
tiff, defendant says that on the 13th day of August, 1882, de- 
fendant delivered to plaintiff eighty-eight head of cows, calves, 
steers, &c., as shown by the receipt, a copy of which is hereto an- 
nexed and made a part of this answer, marked Exhibit B, then and 
there given defendant by plaintiff, in writing, which said cows, 
calves, steers, &c., were to be subject to the order of the defendant, 
as shown by said receipt. Defendant avers that he has demanded 
of the plaintiff to return the said eighty-eight cows, calves, steers, 
&c.,as set forth in said receipt, of and from the plaintiff, but the 
plaintiff has neglected and refused and still neglects and refuses to 
deliver the same or any part thereof to the defendant, but has con- 
verted the same to its own use. The value of said cows, calves, and 
other cattle so delivered as aforesaid to the plaintiff is and was in 
the sum of $3,750, for which sum plaintiff is still indebted to the 
defendant and no part of it has been paid. : 

Wherefore defendant prays judgment against the defendant on 
his three several cross-claims above set forth in thesum of $4,872.85, 
with interest on the sum of $1,005 from May Ist, 1883, at six per 
cent. per annum, with interest on $117.85 thereof from October 
23rd, 1882, and with interest on $3,750 from August 13th, 1882, 


until paid. 
A. J. POPPLETON, 
JNO. N. BALDWIN, & 
N. M. HUBBARD, 
Att’ys for Def't. 


‘Srate or Cent be: 


I, John T. Stewart, being duly sworn, on oath say that I am the 
defendant in the above-entitled action; that I have read the fore- 


going answer and cross-claims and am acquainted with the contents 


thereof, and that the statements therein contained are true, as I 
verily believe. 

JNO. T. STEWART. 
10 Subscribed to and sworn to in my presence and before me 


by the said John T. Stewart this 13th day of December, 1884. 
? ELMER D. FRANK, Clerk. 
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“Exarpir A.” =. 
Marca 271hn, 1884. 


The Wyoming Ranche & Cattle Company to John T. Stewart, Dr. 


1882. For the following items: 
August 14. ~— Williams & Haskell’s draft ifavor H. 


$17 50 


38 00 
16 00 


rt, wages 
6. Paid Haskell’s draft for Mike Sheehan - 
3. Paid R. E. Haskell draft favor H. Harley for 
bringing two telegrams from bridge to 3 cross- : 
Oct. 16. Paid'dreh of Haskell for supplies bought Sep- a 
. Paid draft o ell for supplies t 
tember 27th, tlle i 8 13 00 
Oct. 23. Puid J.W. Hugus & Co. for supplies from W. R. 
@ Gh. Giisectiimectsemeneces coceuseemimne Ee 


“Exuisir B.” 
Turee Crossines, SWEETWATER, 


: Wromine, August 13th, 1882. 


Lot Received of Jno. T. Stewart the following cattle on range, bought at vari- 
eee Sea stated herein, subject to all losses and strays and to 
is b . 


Sept. 1 
Oet. 


Hy. Beeson, Branded f left side, ® left hip: 
foremau of I. Taylor- herd. One cow and a calf. 


Weight, 
for Hans & Evans. Branded T' on left side; 

Jno. Taylor, All branded fi on left 
by Haskell. down, and some on 
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Lander. : Branded P on right side. 1 cow, 1 calf. 
Branded E on left hip. 1 cow, 1 calf. 
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8. W. Smith, 

South Pass. Branded 6. left side. I steer 5 yr-. old. 
Rob’t M. Mars, Branded on left side, —J=—. 

Green river. 1 cow, 1 calf, 1 steer 1 yr. old.. 
L. C. Lee. Branded < left side. 2 cows, 2 calves. 


Signed for Wyoming Ranche Cattle Co. 
ss R. E. HASKELL, Foreman. 

Verified and approved. . 
DAVID STREET, 2 

Manager Wyo. Cattle Ranche Co. 


Upon the back of said answer appear endorsements in words and 
res following, to wit: No. 223, H. U.S. circuit court, district of 
ebraska. The Wyoming Cattle Ranche Company Limited ve. 
John T. Stewart. Amended, substituted, and consolidated ans. of 
def’t. Filed Dec. 13, 1884. Elmer D. Frank, clerk. Poppleton, 
Baldwin & Hubbard, for def’t. | 


cl at ial 


Thereupon afterwards, to wit, on the 15th day of December, 1884, 7 
reply to amended and substituted and consolidated answer was filed 
in said case, which said reply is ia words and figures following, to 
wit: : | 


12 Reply to Amended and Substituted Answer. 
In the United States Circuit Court, District of Nebraska. 


Tae Wyomina Catrite Raxcue Company (Limited) 
ve. 
Joun T. Stewart. 


Now comes the plaintiff and, for reply to the amended and sub- 
stituted and consolidated answer of defendant, denies each and every 
allegation contained in the three several counterclaims or cross- 
claims by the said defendant alleged in his said answer. 

J. M. WOOLWORTH, 
Attorney for PUf. 


District oF NEBRASKA, 88: 


J. M. Woolworth, being duly sworn, says he is the attorney for the 
plaintiff in the above-entitled action ; that said plaintiff is a corpo- 
ration, non-resident of said district, and has none of its officers re- 
siding therein ; that the facts stated in the foregoing reply are true, 


as he verily believes. 

J. M. WOOLWORTH. 
©. Subscribed in my presence and sworn to before me this 15th day 
>. Of December, 1884. 

4 . femat.) JAMES P. ENGLISH, 
| Notary 
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Upon the back of said reply appear endorsements in words and 
figures following, to wit: United States circuit court, district of Ne- 
braska. The Wyoming Cattle Ranche Co. vs. John T. Stewart. Re- 

ly to amended and substituted and consolidated answer. Filed 

ec. 15, 1884. Elmer D. Frank, clerk. No. 223 H. 


Thereupon, afterwards, at the January term of said court, on the 
15th day of January, 1885, the following proceedings were had and 
done, as appears of record on folio 768, Journal “I,” of said court, 
to wit: 

18 "Trial. 
Wyromine Cattite Rancue Company (Limited) 


v8. 
Joun T. Srewakt. 


Now come the parties herein, by their attorneys; also come the 
following-named persons as we to wit: 1, J. S. Bennett; 2, J. A. 
Wagner; 3, R. Grimes; 4, A. A. Carman; 5, John Holman ; 6, Wil- 
liam Fenton; 7,Simon Q. Birdsley; 8, R. A. a; S George 
Crow; 10, George C. Ames; 11, Fred. Beaulieu ; 12, n Rich— 
who were duly empaneled and sworn according to law, and, the said 
jury having heard the testimony adduced in pert, said cause was 
continued until to-morrow morning at 10 o'clock. 

= s x ® * x 


Thereupon, afterwards, to wit, on the 20th day of January, 1885, 
offer to compromise & confess judgment was filed in said case, which 
said offer to compromise is in words and figures following, to wit: 


Offer to Compromise. 
United States Cirouit Court, District of Nebraska. 


Tue Wyromrne Catrie Rancue Company (Limited) 
v8. 
Jonx T. Stewart. 


To the plaintiff in the above-entitled cause or to J. M. Woolworth 
and J. M. Thurston, its attorneys: | 


You will please take notice that the defendant, John T. 
in lieu of his offer made in open court to confess judgment in favor 
plaintiff for thirteen thousand dollars, now here offers to sicodaah) 
ment to be taken aguinst him in the sum of sixteen ($1 ) 


thousand dollars. 
JOHN T. STEWART, 
By A. J. POPPLETON, 
JNO. N. BALDWIN, anp 
N. M. HUBBARD, Att'y. 


\ io 298 


14 Duplicate copy for pl’ff. 
Te cma es 


JOHN T. STEWART V8. 


Dec. 27, 1885. 
Service of a copy of the above notice is hereby admitted. 
JOHN M. THURSTON, 
, PUf's Att'y. 
Upon the back of said offer to compromise appear endorsements 
in words and res following, to wit: No. 223 H. United States 
circuit court. Wyoming Cattle Ranche — ie John T. Stew- 
art. Offer to compromise & confess judgment. Filed Jan. 20, 1885. 
Elmer D. Frank, clerk. 


Thereupon, afterwards, at the said January term of said court, on 
the 23rd day of January, 1885, the following proceedings were had 
and done,-as a of record on folio 785, Journal “I,” of said 
court, to wit: 


Defendant's Leave to Withdraw Claim. 


Wyrominc Catrte Rancue Company 
v8. 


Joon T. Srewarrt. 


On motion of the defendant, by his attorneys, it is ordered by the 
court that suid defendant have leave to withdraw claim for eighty- 
four head of cattle claimed by said defendant in the 3rd count in 
the answer herein. 


Cause Submitted to Jury. 


Wyvomine CaTrLE Raxcue Company 


V8. 
Jonn T: Srewakr. 


On this day again come the parties hereto, by theirattorneys; also 
come the jury empaneled and sworn herein. 

And thereupon, after hearing the remaining evidence, the argu- 
ment of counse!, and charge of the court, said jury retire to their 
room in charge of a bailiff duly sworn for deliberation. 


bo. 223 H. 


Thereupon, afterwards, at the said January term of said court, 
15 on the 24th day of January, 1885, the following proceedings 
were had and done in said case, as appears of record on folio 
786, journal “I,” of said court, to wit: 
Wromine Carriz Rancue Company 
\ ese H 


wa. 
Joux T. Stewart. 


On this day again come the parties hereto, by their attorneys; also 
come said jury into open court and present to the court their verdict 
— ich said verdict is in the words and figures following, 


-ES4Sss 


THE WYOMING CATTLE RANCHE ©O. (LIMITED). 


United States Circuit Court, District of Nebraska. 


Tus Wromrine Carrie Raxcus Company (Limited) 
v8. 
Joun T. Stewart. 


We, the jury empaneled and sworn to try the issues joined in the 
ra above“entitled action, do find eee ate A pet em 


at $55,000.00. 
A. A. CARMAN, Foreman. 
GEv. C. AMES. 
8. Q. BIRDSLEY. 
JOHN HOLMAN. 
ROSCOE A. PERRY. 
FRED. BEAULIEU. 
J. S BENNETT. 
GEORGE CROW. 


R. GRIMES.” 
J. A. WAGNER. 


And thereupon, by agreement and consent of both ; 
it is ordered by the court that defendant and plaintiff have anti 
March 27th to file motion for new trial and to ne. bill of excep- 
tions and present same to opposite counsel, and to note excep- 
tions to charge of the court to jury. 


16 Thereupon, afterwards, at the said January term of said 

_- court, on the 28th day of January, 1885, the following 
ceedings were had and done jin said case, as appears of record on 
folio 803, Journal “ I,” of said court, to wit: 


Judgment. 
Tus Wromine CaTrte Rancuse Company : 
223 H. 


v8. 
Joun T. Stewart. 
This cause came on to be heard upon the motion of the 
for judgment upon the verdict of the jury heretofore 
—— it is ordered, considered, and adjudged that the 


a ape | 


i pone nny ne ag , 
lars, its damages, 
and aleo the costs of suit to be taxed, and that execation issue 


: This jadgment is subject to the order of the court, made on the 
24th of January, giving until the 27th of March for filing motions 
for new trial and presenting bills of exception. 


12 JOHN 7. STEWART V3. 


And the order for execution will not be operative and execution 
will not go until the motion for new trial, if made within the 
time limited, is heard and determined. : 


Thereupon, afterwards, to wit, on the 25th day of March, 1885, 
amended motion for new trial was filed in said case, which said 
a motion for new trial is in words and figures following, 

wit: 

° oipee 
Amended Motion for a New Trial. e 


In the Circuit Court of the United States, District of Nebraska. 


THe Wyomine CatrLce Rancue Company (Limited) 
v8. 
Joun T. STEWART. 


The defendant moves the court to set aside the verdict of the jury 
and to grant a new trial for the following reasons: 
17 I. The verdict is not supported by sufficient evidence. 
II. The verdict is contrary to law. 

III. The verdict is contrary to the instructions of the court. 

IV. The court erred in admitting in evidence the letter of John 
T. Stewart to Alexander Majors (second page). «ix 

V. The court erred in giving to the jury the instructions asked ©. “™~ 
by — as shown by paragraphs 15 and 16,and by giving each 
and every one of them. 
VI. The court erred in giving to the jury, on its own motion, par- 
agraph 14, in explanation of instruction II asked by plaintiff. 


I. The court erred in striking out part and m ifying each of 
instruc- 


the instructions numbered 12 and 13 of first subdivision o 
tions asked by defendant. __. 

VIII. The court erred in modifying paragraphs numbers 2 and 3 
of the second subdivision of instructions asked by defendant and 
each of them. 

IX. The court erred in giving to the jury on its own motion the 
instructions contained in paragraphs five and seven following the 
second subdivision of instructions.asked by defendant. 

X. The court erred in refusing to give to the jury the two in- 
structions asked by defendant, numbered one — two, and in refusing ‘ 
to give each of them. , . sma 

. The verdict is illegal, in this, to wit, that it was a quotient 
verdict, as set forth in the affidavits of the following-named jurors in 
said cause, to wit: Edson Rich, Rudolph Grimes, Frederick Beaulieu, 
John A. Wagner, Roger A. Perry, and George Crow, whereby it is 
shown that the verdict on the first count in plaintiff's petition was 
arrived at by an agreement of all of the jurors that each juror 
- 18 _ should place upon a slip of paper the number of he 
og would be willing to call as short of the fifteen thousand said 
= . to have been delivered; and that this was accordin,ty done; and that 
~~ thereupon it was proposed by one of the jurors and agreed to by all 
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of the jurors that theeaid several numbers; so found upon the 
ra should be added together, divided. by 12, and the 
tiplied by 26%, the price agreed upon head for said ca 
that the sum so ascertained should be the verdict of the jury on the 
ery en that Se a that 
way, and accordi reported to the court. 

<IL That the a erred in this— : 

That after the jury had retired to deliberate upon their verdict 
and had been out for some hours the jury came into court to re- 
ceive further instructions, and thereupon court instructed said 
IN ithat the ja nd that each 

“That the jury system was a compromise system, a 
juror could not expect to have the verdict in strict accordance with 

is own belief, but that each juror must concede something and thus 
arrive at a verdict.” , 

That neither party nor any of the counsel were present when these 
instructions were given, and that such instructions were erroneous 
and calculated to and did mislead the jury, as shown by the affida- 
vits of Roger A. Perry, Edsou Rich, Rudolph Grimes, and George 


Crow, hereto attached. 
N. M. HUBBARD, A. J. POPPLETON. 
WRIGHT & BALDWIN. 


Attached to said amended motion for new trial are affidavits of 
Edson Rich, Roscoe Perry, George Crow, Frederick Beaulieu, Jobn 
A. Wagner, and Rudolph Grimes in words and figures following, 
to wit: 


Affidavit of Edson Rich. 
In the Circuit Court of the United States in and for the District of 
; Nebraska. 


19 Tus Wromine Catrie Rancue Company, Limited, 
| v8. 


Joun T. STEWART. 


Srate or Iowa, |. . 
Mills County, bee / 


I, Edson Rich, on my oath swear that I was one of the jurors who 
tried the ahove-entitled cause and rendered a verdict therein on Jan- 


vary 23rd, A. D. 1885, for plaintiff for fifty-five thousand 
($58 000.00 H that the jury arrived at said verdict in the fol 
manner : 


e _—_ to allow the plaintiff seventeen thousand 
five hundred dollars ($17,500.00) for the seven hundred mixed year- 
lings, and twelve hundred and eighty dollars ($1,280.00) for the 
aod eighty dlolle bulls; in all, eighteen thousand bundred 
and ty dollars. From this sum the jury deducted the cross- 
claims of the defendant in the sum of about eleven hundred dollars, 
leaving seventeen thousand six - hundred and eighty dollars 


JOHN T. STEWART V5. 


14 

ilar due plaintiff on the second cause of action, to which the 
ury added interest, making the total verdict on the second count, 

after deducting the defendant’s crose-claims, in the sum of nineteen 

thousand eight hundred and eighty-five dollars ($19,885.00). 

And I further swear that the amount which the jury found on the 
first count was arrived at in this way: The jurors were of different 
minds on this subject, and it was finally ae by one of the 
_ jurors that each juror should write upon a slip of r the number 
of cattle that he would call as short of the fifteen thousand said to 
have been delivered ; —_ ~ -_ ie done, and = —_ 
upon it was roposed one e jurors and agreed to by all the 

ae pbemedl orn the said several meneliens so found upon the twelve 
20 = slips of paper should be added together and then divided by 
- twelve and the quotient multiplied by twenty-six and two- 
thirds, ped ae th oes upon per for said cattle, and that the 
sum 80 ined should be the verdict of the jury on the first 
cause of action; that in pursuance of said agreement the said sev- 
eral numbers found upon said slips were added together and divided 
by twelve and the quotient multiplied by twenty-six and two-thirds 
was the amount found by the jury as due the plaintiff on the first 
cause of action, and this amount, added to the amount found by the 
jary as due the plaintiff on the second cause of action, an 
amount of some few hundreds of dollars in excess of the sum of fifty- 
five thousand dullars, but it was proposed and agreed to make this 
verdict in even numbers, and the sum of a thousand dullars 
was thereupon returned as the verdict in said cause; and I further 
swear that I was never of the opinion that under the evidence and 
the instructions of the court that the plaintiff was entitled to recover 
anything upon the first cause of action; that I adhered to said 
— until the jury returned into court to receive further instruc- 
from the judge; that when we had returned into court the 
judge of oa court = ve on ° — jury ons a 
com t juror could not ex to have a 
verdict in Se en et with his belief, but that mary must con- 
cede something and thus arrive at a verdict ;” that, influenced by 
these instructions of the judge, I agreed to a compromise verdict, but 
that I was not then and am not now of the opinion that the plain- 
tiff was entitled to recover anything upon the first cause of action. 
| EDSON RICH. 


Subscribed and sworn to before me by Edson Rich this 18th day 


of March, 1885. 
J. E. ROBINSON, [szat.] 
Clerk Dia. Court, Mille Co., Ia. 
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21 Affidavit of Roscoe A. Perry. 
Strate or Nesrasxa, Lancaster County : 
In the Circuit Court of the United States of America, Held in and 
for the District of Nebraska. | } 
Tus Wyromine Carrie Rancue Company (Limited) 
"an 
Joun T. Stewart. 


Roscoe A. Perry on oath says: I was one of the jurors who tried 
the above-entitled cause and rendered a verdict therein on J; 
verdict in the billowing manner: They agreed to allow the plaintiff 
verdict in ing manner: i 
a 

sum : 
sum of of $18,780.00. From this sum the ju 
claims of the defendant in about the sum of $1,100.00, 
$17,680.00 due plaintiff on the second cause of action, to which 
jury added interest, making the total verdict on the 
the sum of about $19,885.00. 

And I further say that the amount which the jury 
eat pee pe oe this ay be —— 
minds on this subject, and it was proposed 
jurors that each juror should mark doun enarpieenal 
number of cattle he was willing to call short of the 
have been delivered in order to.get at a compromise. 

Each juror having thus pat n the number he was willing 
com promise on, several numbers so set down ——_ jaror were 

afterwards added together and the sum divided by twelveand 
Hy livered) 7 em the for the Pe 
ivered) as av jurors for t com 
mise; that number so fou ons Eewed at $36 $ per head to 
find the gross amount or cash value. A tion to accept 
and agreed to -{~ the jurors, and thie 
amount was added to the amuunt found by the jury as due to the 
te oe on the second count, which made an amount of some few 
undred dollars in excess of $55,000.00, but it was proposed and 
— to by all to make the verdict iu even numbers, and the sum 
$55,000 was thereupon retarned as the verdict in said cause. 

And I further say that I was never of the opinion that under the 
evidence and instructions of the court that the plaintiff was entitled 
to recover anything upon the first cause of action; that I adhered to 
this opinion until the jury returned into court to receive further 
instructions from the judge; that when we had returned into court 
the judge of said court said in substance “ that ed pe args was 
a compromise system, and that each juror could not expect to have 
@ verdict in strict accordance with his own belief, but that each might 


the number of cattle short (or not de- 
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concede somethi 
this Seaeaiion 
says not. 


JOHN fT. STEWART VS. 


and thus arrive at a verdict; that, influenced by 
agreed to a compromise verdict; and further he 


ROSCOE A. PERRY. 
Subecribed in my presence and sworn to before me this 20th day 


of March, 1885. 
(sza.} A. C. PLATT, 
Notary 


Affidavit of George Crow. ~ © 


23 pan megs 
* + Nemaha County, af 


In the United States —. Court in and for the District of 
a. 


Tae Wromine Catt_e RancueE Co. (Limited) 
v8. 
Joun T. Srewakrt. 


I, George Crow, on my oath swear that I was one of the jurors 
who tried the above-entitled cause and rendered a verdict therein 
on January 23rd, A. D. 1885, for plaintiff for fifty-five thousand 
dollars ($55,000.00); that the jury arrived at said verdict in the fol- 
lowing manner: They agreed to allow the plaintiff seventeen thou- 
sand five bundred dollars ($17,500.00) for the seven hundred (700) 
mixed yearlings and twelve hundred and eighty dollars ($1,280.00) | 
for the (16) sixteen pedigreed bulls ; in all, eighteen thousand seven | 
hundred and eighty —. From this sum the jury deducted the cross- 
claims of the defendant in the sum of about eleven hundred dollars | 
($1,100.00), leaving seventeen thousand six hundred and eighty dol- | 
lars ($17,680.00) due the plaintiff on the second cause of action, to 
which the jury added interest, making the total verdict on the 
eecond count, after deducting the defendant’s cross-claims, in the 
sum of nineteen thousand eight hundred and eighty-five dollars 
($19,885.00). 
_ And I further swear that the amount which the jury found on the 
‘first count was arrived at in this way: The jurors were of different a+ 

minds on this subject, and it was finally proposed by one of the jurors 

that each juror should write upon a slip of paper the number of cattle 

that he would call as short of the fifteen thousand (15,000) said to 

have beend elivered ; that this was accordingly done, and thereupon : 

it was proposed by one of the jurors and agreed to by all of the jurors | 

that the said several numbers so found upon the slips of paper should 

be added together and then divided by twelve and the quotient mul- 
plied by twenty-six and two-thirds (263), the price upon | 
head for said cattle, and then the sum so ascertained should be 
verdict of the jury on the first cause of action. 


the 


24 That in pursuance of said agreement the said several num- 
bers found on said slips were added together and divided by 
twelve and the quotient, multiplied by twenty-six and two-thirds, 
was the amount found by the jury asdue the plaintiffon the first cause 
of action, and this amount, added to the amount found by the 
as due the plaintiff on the second cause of action, made an 
of some few hundreds of dollars in excess of the sum of 
thousand dollars, but it was proposed and agreed to make 
dict in even numbers, and the sum of fifty-five thousand dollars 
($55,000.00) was thereupon returned as the verdict in said cause. 
And I further swear that I was never of the opinion that under 
the evidence and under the instructions of the court that the plain- 
tiff was entitled to recover anything upon the first cause of action ; 
that I adhered to said opinion until the jury returned into court to 
receive further instructions from. the ee mn that when we had re- 
turned into court the judge of said court said in substance “ that 
the jury system was a compromise system, and that each juror could 
not expect to have a verdict in strict accordance with his own belief, 
but that each must concede something and thus arrive at a verdict.” 
That, influenced by these instructions of the judge, I agreed to a 
compromise verdict, but that I was not then and am not now of 
the opinion that the plaintiff was entitled to recover anything upon 
the first cause of action. 


GEORGE CROW. 
Subscribed in my presence and sworn to before me this 20th day 
of March, A. D. 1885, 
[szaL.] G. W. TAYLOR, 
Notary Public 
25 Affidavit of Frederick Beaulieu. 
STaTe OF NEBRASKA, \ ~ 
County, | 
In the United States Circuit Court in and for the District of 
Nebraska. 
Tar Wyomine Cattte Rancue Company (Limited) 
v8. 


Joon T. STEWART. 


I, Frederick Beaulieu, on my oath swear that I was one of the 
jurors whotried theabove-entitled causeand rendered a verdict therein 
on January 23rd, A. D. 1885, for plaintiff for fifty-five thousand dol- 
lars ($55,000.00); that the jury arrived at said verdict in the follow- 
ing manner: They agreed to allow the plaintiff seventeen thousand 
five hundred dollars for the seven hundred mixed yearlings and 
twelve hundred and eighty dollars for the sixteen potigreed bulls ; 
in all, eighteen thousand seven hundred & eighty dollars. From 
this sum the jury deducted the cross-claim of the defendant in the 
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sum of about eleven hundred dollars, leaving seventeen thousand 
six hundred and eighty dollars due plaintiff on the second cause of 
action, to which the _——— interest, making the total verdict on 
a 8 the second count, after deducting the defendant’s cross-claim, in the 
ek sam of nineteen thousand eight hundred and eighty-five dollars; | 
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and I further swear that the amount which the jury found on the 
first count was arrived at in this way: The jurors were of different 
a ; minds on this subject, and it was finally proposed by one of the 
: F jurors that each juror should write upon a slip of paper the number 
of of cattle that he would call as short of the fifteen thousand said to have 

been delivered ; that this was accordingly done, and thereupon 


ee 2 rr re 


ae 26 =s it was roposed by one of the jurors and by all the f 
Bf Be me that the said several numbers so foun upon the twelve | 
a slips of paper should be added together and divided by twelve and 


the quotient multiplied by twenty-six and 3 dollars ($269), the price 
cagroed upon per head for said cattle, and then the sum so ascer- 
tained should be the verdict of the jury on the first cause of action ; 
that in pursuance of said agreement the said several numbers found 
on said slips were added together and divided by twelve, and the | 
quotient multiplied by twenty-six and two-thirds (263) was the 
ainount found by the jury as due the plaintiff on the first cause of 
 . action, and this amount added to the amount found by the jury as | 
due the plaintiff on the second cause of action made an amount of 
some few hundreds of dollars in excess of the sum of fifty-five thou- > 


sand dollars, but it was proposed and agreed to make this verdict in | 
even numbers, and the sum of fifty-five thousand dollars was there- 
upon returned as the verdict in said cause. 

FRED. BEAULIEU. 


aaa erat a aredaedieanes 19th day of March, A. D. 
(seat. ] JOHN GAGNON, 
; Notary 


Affidavit of John A. Wagner. 


ee 
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Srare or NEBRASKA, } pas 
Richardson County, |“ 
In the United States Circuit Court in and for the District of i 
Nebraska. = 
Tas Wyromine Carriz Rancue Co. (Limited) ) 
: v8. 


| Joux T. Stewart. | 
I, John A. Wi ,on my cath swear that I was one of the jurors 
no A apes i 
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yeariings 
sixteen pedigreed teen 
eighty dollars. From this sum the jury deducted the cross-claime 
the defendant in the sum of about eleven hundred dollars, leaving. 
seventeen thousand six hundred and signy dollars due plaintiff 
the second cause of action, to which the jury added interest, 
the total verdict on the second count, after deducting the 
cross-claims, in the sum of nineteen thousand eight hundred and 
eighty-five dollars. 


to have been delivered ; that this was accordingly done, and there- 
upon it was proposed by one of the jurors and all the 
jurors that the said several numbers so found upon the twelve 


of r should be added together and then divided by twelve 
and the quotient multiplied by twenty-six and two-thirds dollars, 
the price agreed u per head for said cattle, and then thesum 
so ascertained should be the verdict of the jury on the first cause of 
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| action ; that in pursuance of said 
| bers found on said — were together 
and the quotient multiplied by twenty-six and 
was the amount found by the jury as due the plaintiff 
cause of action, and this amount added to the amount 
jury as due the plaintiff in the second cause of action made an 
of some few hundreds of dollars in excess of the sum of 
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28 _— five thousand dollars 00), bat it was and 
agreed to make this verdict in even numbers, and the sum of 
fifty-five thousand dollars was thereupon returned as the verdict in 
said cause. 
JOHN A. WAGNER. 


Subscribed in my and sworn to before me this 19th 
of March, A. D. iss be 
[seat] HENRY C. SMITH, 
Notary 


rs a os . 


JOHN T. STEWART V3... 


Affidavit of Rudolph Grimes. 


Srarz or Nepraska, |... 
Lancaster County, bee: 


In the Circuit Court of the United States Held in and for the Dis- 
trict of Nebraska. 


Tae Wromixe Catrte Ranca Compaxy, Limited, 
18. 
Jounx T. Stewart. 


. .I, Rudolph Grimes, on my oath swear that I was one of the jurors 
who tried above-en cause and rendered a verdict therein, 
on January 23rd, A. D. 1885, for the plaintiff for $55,000.00; that 
the jury arrived at said verdict in following manner: re 
agreed to allow the plaintiff $17,500.00 for the seven bund 
mixed yearlings and twelve hundred and eighty dollars for the 

i bulls, in all eighteen thousand seven hundred and eighty 
Ilars. From this sum the jury deducted the cross-claims of the 
defendant in the sum of about $1,100.00, leaving seventeen thou- 
eand six hundred and eighty dollars due plaintiff on the second 
cause of action, to which the jury added interest, making the total 
verdict on the second count, after deducting the defendant's cross- 
claims, in the sum of nineteen thougand eight hundred and eighty- 
five dollars; and I further swear that the amount which the jury 

3 found on the first count was arrived at in this way: The jurors 

| 29 ~=were of different minds un this subject, and it was finally 
“a proposed by one of the jurors that each juror should write 
a upon a slip of paper the number of cattle that he would call as 

short of the fifteen thousand said to have been delivered ; that this 


vided by twelve and the quotient multiplied by twenty- 
six and two-thirds upon per head for said 
should be the verdict of the 
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the first 
I adhered to that opinion untif the je ood tute 


returned into 
ceive further instructions from the ; that when we 
into court the judge of said court 


sen end ta a 
system was a compromise 
pect to have a verdict in strict accordance wi 
that each must concede something and th 
cht inlucoced by stew tetroctione ofthe 
30 043=— to. a. com ise verdict, but that I was not 
a Se ee right entitled te 
recover an u cause of action. : 
ng upoa RANDOLPH GRIMES 


—s my presence and sworn to before us this M’ch 20, 


7 J. & DALES, 
(sma; Dep. Ctk, D. C 


In U. S. circuit court, dist. of 
pea (Limited) ve. John T. Stewart. A 
led Mar. 25, 1885. Elmer D. Frank, clerk. 


31 Thereupon » afterwards, to wit, on the 7th day of A 
1885, bill of exes was filed in said case, which said 
of exceptions is in words and figures following, to wit: 


Ip the Circuit Court of the United States, District of Nebraska. 


Tae Wyomine Carrie Rancu Company, Limited, 
v8. 


Joun T. Srewakt. 
In the Circuit Court of the United States for the District of Ne 
raska, at Lincoln. January Term, 1885. __ Page 
Tas Wyomine Catritz Rancna Company, Limited, 
v8. 
Joun Srewakr. 
Now, to wit, on this — day of Janua 


, 1885, this cause came on a i 
nd the plaintiff b - "Weseghr b, aN 
and a ju e plaintiff appeari r. Woo 

and ue Thurston, and the defends lent crab ae by 
Mr. Baldwin, and Mr. Hubbard ; and thereupon the 
tain the issues on his part, offered the following 
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$2 Transcript of Testimony. 
“In the Circuit Court of the United States, District of Nebraska. 


Toe Wyromixe Catrie Raxca Co. (Limited) 
v8. 
Joun T. Srewakr. 


Plaintiff offers in evidence the optional contract between Stewart 
and Tait. The execution of said contract is admitted. The same 
is marked Exhibit A, and is as follows: 7 


Option Contract. 
Duplicate. 


James 8. Tait, New York city: 

I hereby a to sell to you perl por known as the seventy- 
one qua rele (71) ranch, located at the Three Crossings of the 
Sweetwater river, in the county of Sweetwater, Territory of Wyo- 
ming, and fully described in my letter of even date herewith ad- 
dressed to you, with (one) the entire herd of cattle under my brand, 
namely, the seventy-one quarter-circle (71) brand, which is recorded 


in the counties of Sweetwater and Carbon, in Wyoming Territory, 
and Bear Lake county, Idaho Territory, on the range, and eighty 
head of pedigree short-horn bulls, and seven hundred head of mixed 
yearlings, steers, and heifers, comprising, according to the books of 
said ranche, ahout fifteen thousand head (15,000), to which is to be 
added and included this year’s branding of calves, estimated at four 
thousand (4,000) head, and classified, in ae pe nenh oamnee- 

ned distribution; (2) the saddle and work 
_ horses nge, about one hundred and fifty in number; 
4 wagous, 1 ambulance, 12 sets of harness, 1 mowing machine, 
) rake, camp outfit, ranche buildings, namely, “home ranch,” 
she blacksenith chen, “ amen ame om rang — : 
one one one one storage- 
house, one dam and irrigating ditch, one large corral, and about 
res. 


fencing for 
On rock's eresk, about 1000 acres encloeed fo meadow, irrigat- 


ene ~<a. in ot oh oe a @> ot 
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ern men 
bulls and 
which will be delivered to 
four hundred thousand 
made on the above terms: 
gram not later than July ist, 1882, that 
properties above described ; and, 2nd, that 
narsare 4 Bevon, Tritton, Twells & 
84 ents of Messrs. Donnell, Lawson and Sim 
York city, on or before the said firet day of 
twenty thousand dollars (20,000), of which deposit 
notify me by cablegram on day of deposit, which sum 
feited to me in the event of failure on your to receive and pay. 
for said property according to the terms of this insofar 
it is expressly understood as such failure shall not arise from causes 
in any way attributed to me, either by incorrectness of — 
or from any reason whatever, but shall be within vt 
tirely owing to neglect on your part to comply with the mw 3 
of this + scene Srd, that the purchase price, $400,000, be paid = 
- Pm delivery to you of the property ou or before the said firstdey .* 
ae a 
Finell , should it be considered desirable by you, I will, concur- - -* 
rently with the completion of the purchase, execute a quitclaim of | 
the above-mentioned range and its equipments. - 1 
a following is the classification of stock above referred to, ae 
own : et ee 
Cows, including 2- RU ii cccemeepanmenivatl ieunemeiaadl 
Pedigree bulls & high-grade short-horns.. .... 2... .e<< conc ’ 
Mixed sattla,i and 9 yea. old greater number steers -...-.-. we 
xed cattle, 1 and Z yrs. old, number steers .....<<-- i 
reese, S yre. NE OVE cane coccce cocnce qoecceesascousesan | 
Calves estimated to brand this year. noncossccedbosessenenh 4,000 = ; 
To be deducted from the above losses up to winter of 1881~8, es...’ 
shown by statement of cattle account, namely, 712 head, prepared: - 7 


7 t 
* 
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by Mr. Street and accompanying this. von 
_ In witness whereof I have hereunto affixed my hand and seal this * 
15th day of Apeil, 1882, at Council Bluffs, Iowa. a 
(Si JOHN T. STEWART. - : 

35 In presence of— : 


W. H. WARE. 


Unirep Sratzs or AMERica, 
District of Lowa, Western Division : 
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and the seal of said court the day and year last 


igned) H. K. LOVE, Clerk, 
— By M. KEY. Deputy 


Plaintiff offers in evidence a letter written by Mr. Stewart to Mr. 
Tait, of date April 15th, 1882, the signature of which is admitted, a 
copy of which is as follows : 


Aprit 15, 1882. 

_ Mr. J.8. Tait, New York city. 
~ Sm: Referring to your request for certain information regardin 
matters connected with my herd of cattle, ranch, range, &c., which 
propose to sell to you in the manner indicated in the papers executed 
on even date with this letter, and the number of which appears from 
the herd book of the ranche to be about 15,000, after deducting losses 
estimated by Mr. Majors and the gent. assistinghim and adding num- 
ber of cattle to be put on this year, and also to include the calf brand 
of the present year, I will give you in as comprehensive manner 
as possible within the scope of a letter the desired infor- 
$6 ~=— mation, which, supplemented by the printed reports and maps 
wagers ser this letter and. such information as Mr. Majors 


can give ill, I think, make clear to you all you desire to know, 
and I wil ms to you that Mr. Majors ly understands the 
country in. which I claim is located and the workings of 


the 
the cattle business. His Enowledge of the country and his expe- 
rience in seve hare in it, extending over a period of thirty years, 
| pommomeny aselt him to furnish information desired by you. For 
reason I do not make this letter as full as I otherwise would. I 
answer your questions in the order they are asked. 


= d. Descri of range, location, maps, &c. 
S The and boundaries of the range are shown on the ac- 
eee: map es near as it is possible to be done, of the size it is 
possible to obtain. - 
- On what the 71 cattle : 
It is 0 fine ng , with good grasses, sweet and white sage, 


for. grazing, well watered by running streams, lakes, 


and springs. Its extent, as near as can be ascertained in a country 


E .. mot surveyed, is about 100 miles north and south and 40 miles east 


x S : 2 Proximity to R. R. stations and R. R. market & point of cattle 
s; Lhe railroad and R. KR. stations are fully shown on the map ac- 


ing;. the points of Western cattle supply are accessible, from 
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pastures, and aul er the snclooure is made with be sae 

87 wood, an and the use of steep mountains. a 
5. Grasses on the range in summer and winter. - a 

The grasees are bunch grass, premplemenpprmsie misses: yc Bs 
and ine ap and , are — same Ping summer as in he 
ter. e climate being with no mo pace ie og eg 
snows and re ee they come “ aca gee and retain ah 
— and fatien ua un next ps 
6. No. of cattle range will support as it is; No. wf additional ln land ee 
that can be secured in same way was thrown in. ag 
that, In my judgment, the present range is ample for S0000eattien | 
in my ju t, t ra is am % 
There is the north of the siauial seman and adjoining onto oe ae 
which can be appropriated by the owner of the range,a country not. 
ne a Gy ne 100 miles, supplied with ine =| 


7. How ew ome per head required to sustain cattle. 
__ This question it has never been thought necessary to consider, as 
there has been and is ample for all purposes for years. x 
8. Any celebrated range near? - 
The whole of Wyoming Territory is considered one of the finest. . 3 

prasing vaglane to thie een ; it has produced 0 One ee a 

as has ever been put on ) market, and was and is by unters <= 

2a as the ap winter game country. ““ 
Is the country settled, and nearest town? - 

Away from the ine of the Union Pacific R. R. there are bat 
settlements, excepting cattle ranches and Government posts. 
nearest town from whence shipments can be made by rail is 

lings, on the U. P. R. R., about 75 miles from the A 
88 ranch. As will bo seen by the oe eee “ 
_ ¥ailroad nearer than this. (a 

10. om of artificial food is fed cattle during 1, 2,8, ae 

one 4 years / Me “ PS: al 

e cost of rearing, none whatever; the grasses ia country... * 
sustain and fatten the beef ready for ‘market. It is sometimes.the { 
case that owners or purchasers, after the beeves arrive in the States, =; 
in expectation of a better market in the winter and epring monthe 
following, feed these range beeves, and it is, I may say, atwegs & a 
profitable venture. a 

11. The cost of rearing steers to 1, 2, 3, and 4 years. . 
The cost of rearing a steer is the same as that of anyotheranimal — 
_ on the range, and the same each year, and depends —— prs 
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liable men (who are required to act as foremen of the different out- 
fits during the summer) the entire year, as it keeps his organization 
in better The force required to do the work for this herd, 
and who could Without material increase care for 25,000 or 30,000 
cattle on this ra are, in addition to the superintendent and in- 
cluding the sub- en referred to, about 15 riders, three cooks, 
and two or three men-of-all-work, and this is the entire ex of 
the herd in addition to the necessary subsistence for the men 

and light grain feed for the horses in early part of spring, 
89 when they are weak and short of work. 

) And these expenses all told should not, for a herd of this size, 
cost to exceed fifty cents per head per year, after the herd is well 
placed and the ildings and outfit are bought. 

18. Particulars as to outfit, buildings, &c. 

- At the Home ranthe at Three Crossings there are two comfortable 
houses, one suitable to accommodate the superintendent and the 
other the sub-foremen and other employés, stable, corrals, blacksmith 

&c. At convenient places on the range five other houses for 
the use of the men have been built; at other points, corrals, &., 
meadows, and irrigating ditches. 

14. Water, soil, land. 

There is an abundance of water to meet all necessities at all seasons 
of the year. No floods that can cause any disaster can occur, and no 
necessity exists for artificial cisterns in this country. The soil is of 


a chants ew" character, and while it produces fine food for cattle, 


by i ting, 
lack © “TN 
ly is 


surround the 
which the ranche and its range is located, and which supplies the 
Tae ons the running water and the lakes. 


The title to the land is in the United States Gov't. There is 
no law whereby it can be leased ; it is considered public domain as 
ae title so remains. It is used by right of claim for grazing 
other purposes free of cost or taxation to the occupant. There 
are laws regulating the manner in which title to these lands or sach 
egy may be desired to obtain may be had and patents 
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ion where that it can be identified. It goes with the cattle and teers ae 
ord, transferred regularly and recorded. : yee 
000 In rd to the quality of cattle in my herd, the original stock 
in- and polinenent purchases are Western cattle from Western. . «4 
ks, Wyoming, Idaho, Nevada, &c. There were a few Texas cows.and. | * 
» of their descendants. Commencing from the start, I have bought noth- 
en | ing but pedigreed and very high grade short-horns and Devon bulle.  : 
pg, {| #$Theuse of these already shows an improvement in the quality of { 
: psa age pe cattle, and will, from and after this year, showin the | 
ze, qu ity of the steers shipped to market. The steers out of my a 
ell | ve always carried a great deal of quality, and sell for exporters. 
when in proper flesh. iat ae 
Cows: Have you placed an breds on the range ? be ge 
le There has been no thorou although I ©: 
“4 : be done, as . 
or y ght. a 
ES The quality of this herd must, of course, continue to improve. 


ith r treatment they should show pretty nearthorough- =; 

} 41 bred style b the time five years roll around. Ye ae 
mA ¢: What method best, in my judgment, to assure bess | = 

reeu a wige 
of In reply to the question you put under this head :_ There wouldbe. <; 
| some variety in the m sused by different men to make the most . :: 

) money out of such a herd as mine. I should say that a sale of the 

- | steers as they mature, a reinvestment in young cattle, and the con- 
ae tinuance of ato breeding herd would lead — the results thatcould ~~ 
t | not — improved upon. ; 


2 Per cent. of culves. 3 . Be 
» | This depends on the management of the cattle, the season, and 3 
the number of bulls kept in the herd. The of the 


: cows in breeding time has heretofore in all the great herds of the . . 
| country been too much neglected, and I propose an entire change, Os 
; and believe this change will result in materially increasing eu 
yield. Prior to this 80 per cent. has been all it was safe to calculate, = 
and in several winters a lower per cent. was the result. 
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yearlings, $28.00 for 2-year-olds, and $88.00 for three 
' years és the prices at which trail cattle are selling this year; 
range cattle, fat and ready to go on growing, are worth more . 


y- 
Fortunes made in this business. 
. ‘Phie question is one on which, in reply, a book could be written. 
Briefly, among the prominent examples in the Northeast, lliff, of 
ne, who commenced with almost nothing in, say, .1865 to 1868, 
died, about 1878, estimated worth over 1,000,000 dollars. ton, 
of Omaha, made, it is thought, in about five years (from 1871) over 
$500,000. Swan Bros., worth but a few years ha gee Op thou- 
sand dollars, are now the reputed owners of 60,000 cattle. Hun- 
dreds of others in Wyoming and Nebraska have made, according to 
their ability, large or fortunes from nothing. Every State 
_ and Territory west of the Missouri river is full of such examples. 
It was estimated that Carey Bros., of Cheyenne, who commenced 
bat a few _— since in a very modest way, shipped, last year, 
$600,000 of beef cattle. | 
I do not know of a single failure to make money in this business, 
and the bankruptcy of a cattleman is a thing unheard of. I trust 
that this letter, written very hurriedly in the prees of my business, 
. may prove intelligible to you and answer in a manner sufficiently 
ee aeons yon have put to me. 
. ~ vreopenttall rb serv't, 
J, your 
si JOHN T. STEWART. 71. 


the power of attorney from Mr. Stew- 
i April 15th, 1882, and reciting the giv- 
ion to Mr. Tait and authorizing him, Mr. Tait, avehe 

attorney, to sell this herd of cattle and range, 
oe gp the terms mentioned in the option. 
i without objection, and marked . Ex- 
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Plaintiff offers in evidence a supplemental agreement made 

Mr. Stewart upon the 27th day of Sely, 1882 ty 
yearlings. The same is admitted in evidence 
—. The following is a copy of said exhibit: 


John T. Stewart, 


It is agreed that within a reasonable season the u 
T. Stewart, will deliver to Wye. Cattle Ranche Ca., spon J 
known as the 71 braud Wyoming Territory, ca 


Plaintiff offers in evidence the bill of sale of the herd aad 
nt hen aes July 27th, 1882, which is a 


—, and the following is a copy thereof: 3 


Know all men by these presents that 1, John 7. Stewart, of the 
county of Pottawattamie aud State of Iowa, in consideration of the *: 
sum of $400,000 to me in hand *§ 


to said 


45 


of A ro tage 
me facilitating his eee of 


That certain 
quarter-cirele 71 brand,” now recorded in the 


3 ‘Sweetwater and Carbon, Wyoming Territory, and Bear Lake county, . 


3 “ ‘ 
Fis ' 

om ‘is 
a pi i Spe ’ 


bc) eat elias a nares "WYOMING CATES mn 
tg a* by 


= t0 coll the ensee as may agent and | 


ae and sealed i in presence of 


eee oe, 


1882, with reference to the .. - 
and marked Exhibit ©: 


, No. 26 S. Main street. Packing-house on 
5th streets, from Fourth to Fifth avenues. a 


a 


14th and 


and sells the and the herd for four handred 
is admitted in evidence without chjection, marked Exhibit 


by the W: 


» Limited, of Edinbu 
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Idaho Territory, the entire herd of cattle bearing said 71 brand, ex- 


‘any cattle I may have bought and branded for the purpose of 
filling the contract for delivery of seven hundred yearlings subee- 
quently to April 15th, 1882, and in addition thereto eighty (89) 
oy —— short-horn bulls and seven hundred (700) head of mixed 
Bb een yearlings, to be delivered by actual count subsequently to the said 
: en 165th day of April, 1882. All horses bearing the bran (71), except 

+ ee two private horses, and on what is known as the seventy-one quar- 
ter-circle (71) brand range in Wyoming Territory, three wagons, one 
(1) ambulance, twelve (12) sete of harness, one (1) mowing machine, 
one (1) horse , and camp outfit. 
| July 27th, 1882. 


JOHN T. STEWART. 
Srate or lows, . ; nee 


On the 27th day of July, 1882, before me, J. Lyman,—in and for 
said county and State, personally came John T. Stewart, to me per- 


sonally known to be the identical who signed the 
going i the execution of 


nstrument as tor, and nowledged 
same to be his voluntary act and deed for the purposes 


[NOTARIAL SRAL.] J. LYMAN, 
Notary Public, Pottawattamie County, Iowa. 


Com. expires July 4, 1885. 


The plaintiff also offers in evidence a quitclaim deed from the 
defendant to the plaintiff, dated Jay — 1882, quieclohning his 
range rights, corrals, &c.—that is, ev ng descri n the 
tional contract except the cattle. Fe vf 

| to by the defendant as immaterial and incompetent. 

overruled and deed admitted in evidence, marked Ex- 
hibit —, and the following is a copy thereof: 


46 Know all men by these presents that I, John T. Stewart, 
of the county of Pottawattamie and State of Iowa, for and 
in consideration of the sum of four hundred thousand dollars to me 


. B., quitclaim unto the said 

Cattle Ranche Company, Limited, all my right, title, and 
—_ aa to the pay <n described premises, situated in the 
" The range aan by the seventy-one quarter-circle (71) brand 
: from the line of the Union Pacific railroad on 
about forty ils, the home snche, att the 
m ra at the 

being about the center of said ranche, 

me, to wit, 


Sart 
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houses, one (1) log stable and. corral, one (1) *blackemith shop: and * 
tools, one (1) they dese one (1) root-house, one (1) dam and : pace 
ing ditch, one (1) large corra and the enclosed -m: 
estimated at about ten miles in length, 
fence wire, and the rocks used therein; on Crook’s 
thousand (1,000) acres enclosed for meadows, i . 
at Crook’s Gap, one (1) house, one (1) large 
closure for garden lot, with irrigating ditches; at Willow 
(1) house; at Cottonwood Meadows, one (1) hay corral ; at 

reek, one (1) house; at Nine-Mile Crossing, one (1) house, 
Poison Creek, one (1) house, and from five (5) to eight (8) 
fencing, as estimated. | 

Witness my hand this 27th duy of July, 1882. 


| JOHN T. STEWART. . 
Srate or Iowa, \ —s 
Pottawattamie County, 5 ~° 


47 On this 27th day of July, 1882, before me, J. Lyman, —i 
and for ead county and Bala, 


.) 


Com. ex. July 4, 18865. 


48 Jou Cay, Jr., for plaintiff, iestified, among other things, 
as ° of g 

My business is looking after ranches, loaning money, and a 

business in connection with British capital ; es been in the cattle Ee 

wy first 10: shave * 

; lived in te = 
was farming. .- 7 
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inal herd was 2,900. 


ing 
959 
old. 


s 
= 
8 
r 
a3 
ae 
L 
8 
Ss 
§ 
8 


steers 


ta 
same that 
land Mr. Williams. Mr. 
and Mr. 


,and he 
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i had branded 2,800 calves; u 
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bye He made it when we were riding siege one. ‘dey te wre. 
@ Did anybody excopt yourself hear thet statement? : ie 
@ Did inquiries of either of the foremen as tothe 
Bi nd par beer thet had been branded ? Z 


Haskell ? “a 2m 
that I had no right to make any inquiries of Mr. i 


Haskell. 
Q Tell all that he did say upon that point. ¥ 
A. He said to me that he would rather I would ask him for any 
information that I required about the herd, and after that I did ee: mg 
Q What, if anything, did he state as to his 4 # 
A. He said that he was a perfectly man, and that he 
could trust anything he said, and that anything that I wished toask i 
him he would at once tell me candidly about ‘4 
Q In consequence of his saying that to you whatdid you do with =~ 
reference to making inquiries of the foreman ? a 
i I did not ask him any more. I put no farther questions te a 
1m. ' 
Q From whom did you take your information aso the herd and’ oe 
the branding at the time — “a 


A. I took it from Mr. 2 
Q Exclusively? : ee 
A. I did to Mr. Haskell about a at Ta 3 


re 
Fa 


2 was it with reference to the bulls? 

A. mean how many bulls did I purchase that year? 3 
an my saany balls have you had a the range from the frat : 

an 

Jengery, 1888 ue Stewart represented he had there. I 
On er ee 

2 many was that of Mr. Stewart's? 

A. I think he says 478. 

Q 478? 

(A. Lass sixteen. 

Q 

A. 

ge 


parchesed ninety balls from California thet season. 


~® 
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JOHN ?. 


A. We saved, according to Mr. Haskell’s count, 25 of our own; 
then I think we got between 30 and 40 out of the cattle we 


that season. 
Q That would be something over six hundred bulls? 


A. Yes. 
Qg > that a sufficient number of bulls fur the cows on the 
ra 
vag A. We calculate it was enough. : 
58 One bull to 15 cows is enough. 38 to 4 per cent. is the aver- 
age yearly loss in that locality. For 1882-3 the fair estimate 
of losses would be 4 or 5 percent. In 1883-'4 it would be much less 


that. } 
Whien I took this range Mr. Haskell told me that there were 
about 115 horses. We have now, by actual count, 240, and have 20 


When I was out at the range with Mr. Stewart I understood the 
head of yearlings were to be furnished. We had no talk about 


oA 
a OLS 


- : ‘a * x “ 
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STEWART V6. 7 
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y 
of the optional contract, but I did not know who the 
| contract was assigned to until I got back to Rawlins. I 
merely saw this opti tract was between Tait and Stewart. I 
I was acting for until I got back to 


ae incompetent and immaterial. 

oe sustained and plaintiff excepts to the ruling of the court. 

= The value of the horses, not delivered, was $50 apiece. 

£- The evert hero grants defendant an ox ion to the admission 

=. @f the testimony of the value of 700 mix yearlings as though 
ued in the spring of 1883 as two years “i 


55 _¢ . Clay, will tall the jury how thie cattle basiness 
| done, describing way in W ra is Gone 
and e ‘of the beeves? - 

Wel those cattle are not unde: fence at all, ex- 


~ eepta iw e _ The cattle are running wild a 
a , They are allowed to drift about, as circumstances 3 
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in the winter—that is, in a hard winter they oferther «: 
than they will in a good winter. In the spring, ver the horses > 
are fit to work and the weather allows, the men start out and com- 
mence to round up—that is, they begin and round up one valley 4 
after another. : 

Q. What do you meab by round up? : 

A. That is, gather them all into one portion, about three or 
hundred, perhaps 150 or a thousand at a time in one rou 
is fair to state that the Territory of Wyoming is divided off 
stock owners into districts by the several growers. They meet 


ot 


ae 
* > 
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aed 3 * 
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and go down one stream and up another, or vices 
country lies. Those cattleare gathered up. The 
the morning and generally about noon they reach 
place where they are to meet. The 
Each his own ca 
Q 
A. 


decid 


ing until about 
it, as — rule, someof 
or on 
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ns about the 15th of May and 


X eontinves ap to son Sth the 16h of July. 
-  .: We one that is moderately easily managed, 


ond it hes not changed ts character or its surroundings materially 


—_ gr I became superintendent. The cattle wander less 


Dalle are caravan 


me 


than from any range we have ew The 
ee wee ran Someta I know of. 


changed in that reapect since su 
y as to shipments includes all the eattle 


cattle men in reference to estrays is to ship 
one —a send the muney back to the 
ye co determining num- 

m 12 to Sstraysthis year. We have 
bor, Jackson, and our other neigh- 
Se ee back to our range 

of hee. Mr. Jackson, I think, shipped eight head 


ours this year. 
"Tknow from m experience asa cattle man what force of 
— herd of this kind. T have had 


My tention 


sl toms te range 


thoes on when wit 


= —_— men Reiseeel very ont four mee peerogane wane ow 
_. oo range a rns y 
«their size. There were practica steers left on that 
ce one e fall of 1884 was made, and very 
to 75. Ido not think there were over 600 
rtner, Mr. Forest, is 


Bosca tell: about the character of x winter season as our 
oa After ist of January, 1883, I had continual let- 
i r. bigs os and Haskell reporting that they had a fairl 
— favorable cginoneem had considerable snow, but on the north 
ey Poiona Creek range, they had but little snow. We are 
= aie tell “ge * branding of the following summer the charac- 


have a winter you generally have a 
Sepeabon the spring weather, whether 


the winters since. 1878-9 common 


24"9 i 
# + _ d a “ee ' * 
b= * 
” ed ? - =? - * ° he » 
: there were some estrays shipped, and I think we got paid 
4 ~ * “ 


iP exp man, from the calves branded 
> steers a ths an apc 
condition of the herd on how many 
y there were in the herd Pin Joly. 1882? 
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= bat t think 


‘rand of 188% aud daduch the 


and deduct the 


Q Yes. 
This testimony is all excepted to by defendant. 


A. I think we should have had about five thousand cove cr over, = 

Q. If 2,800 calves had been branded the second week in July, = 
ay bayerite ot i say would be the probable branding of the b a 
A. I — think we should have had four thousand ar th ore m4 
, a ts. ae aS “y 
60: Q. If only sixteen or eighteen hundred had been branded ;: 
at that time, what shoal you say would be the probable 
brand of the season ? : a 
.. A. About twenty four or five hundred. 
Q. How do the calves run as to sex? ee 
A. About half and half—half steers. a 
Q. How many cattle do sey there were on the range ater the: 
shipments and ding of 1884 were over? : speed 
A. Well, I should compute that there were from 17 to 18d ) 7 
sand cattle. 3 sa 
2 Iucluding the thirty-eight penenen that you put on pr 


A. Yea, and those we put on this on about 
hundred this year—and deducting for the losses. ” 


Cross-examination by N. M. Husparp: 4 


4, 1 beliove you ay, Mr. Clay, that you bare boon inthe ex 
business ly all your life? 
A. Well, I have been since I was able to. I wan brought wp om 


a farm. 

2d mem ieng ait gene yen had been in the cattle business ia 
this country ? Bae 

_* sg a Hore: connected with cattle about ten years te thie | 


ef ge ee oo for six 

oieee been, the Aelde of your experience in the catile. | 
u years ai 
“A'Tos fre fire jenre wast Canada loking fr «fan =) 
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Ihad. For 4 or 5 years I have been connected with the 
Weatern cattle business in Texas and Indian Territory, in California, 
in Wyoming, and Montana. I have been superintendent of three 

. companies, und I represent the interests of Scotch capital and Eng- 
’ lish capital in three other companies. Of the three ranges and 
herds which I represent, one—the 71-quarter-circle herd—is wholly 
in Wyoming, one is between Wyoming and Montana, another is in 
California; but within the last six months I have retired from the 
management of the California Ne At that time there were 
about 14,000 head of cattle in that herd. I had charge of it for two 
yarn. | . 
There are 18,000, by count, in the herd in Montana; have had 
iy > of that herd for two years. 
I did not have actual charge of the cattle in Indian Territory and 
~. Texas, but I was representing capital that wus connected with them. 
a I came on to this Stewart range for the first time in July, 1882. 
_‘ IT became superintendent 1st January, 1883. J first went upon the 
range after I made the inspection, in April, 1883, and remained 
- - about6days. I went tothe homerancheand a little over the range. 
s-- ‘The weather was so bad we could not ride very far. The round-up 
was notin progress did not see any large amount of cattle; was 
= next there in last days of August and September, about eight 
= Gays; was present at the round-ups—beef round-ups—that went 
~ . on during that time. There were a few calves around during that 


1884; remained about a week ; rode the range considerably ; 
suppose I saw 2 or 8 thousand cattle; was there next some time in 
>... Beptember or beginning of October ; remained a week or thereabouts, 
¢ when they were gathering beeves; saw about 3,000 cattle gathered 
% wp; also rode over the range when they were not gathering, and I 
. . saw considerable cattle lying aruund about. I don’t know that 1 
». -@aw eo many as 4 or 5 thousand altogether; I did not count them. 
i ~ was riding across the country and looking after other matters than 
~  - Q There has been no time since you were there, in July, 1882, 
Be, a the range, that you have been there with the intent 
ae 3 ——_ purpose, and effected it, of riding over the range 
Be ‘and seeing how many cattle there were on the range and 
L vounding them up and counting them? 

& | &. No; I never counted any. . 
=. 1 You never have made any attempt to tally the cattle on 
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of cattle there, and during that time I was a great deal upea Ae 
61 the Western plains, in sumaoetien witb an appointment which 


62 The next time I was there was in the beginning of July, 


ei heaves, &c., that were on the range in 1882, 1888, and 1884 you give. 
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~~ feem what you have already told to the jury about these 2 
you have made there? ; 8 
A. I have taken it from the amount of branding—my he 
of it from the number of calves that my foreman have 
and the number of steers we have shipped. 
Q You have done it from =n! gemadeanam have told you? 
| A. And what I have seen mysel a 
|  Q@ Have you detailed to the jury about all the time you have ~ 
> been there and the leugth of time you remained, and what yousaw . 4 
each time? , : 3 a 
14 A. Yes. AEG # 
Q. If you have not—if there has been any other times that you 
have been there or made any further inspection than what youn  ~ 
have stated, then you may state them to the jury. (Pause.) fol. a 
_ . you have stated all. (Pause.) Where are your headquarters, 
r. Cla : : 
A. Chicago. 
Q. You reside there, do you? 
A. Well, I reside there about, probably not quite, 
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some 4 or 5 thousand head by those bought and the nataral. me 8 
of it. Had about 30 men in charge of the ranch : in the: 
‘summer time; I regard that as sufficient for the nu of cattle; . 


Mr. Haskell purchased Signor’s Elkhorn brand of cattle for me; he © + 
. how many had been tallied in. 4. 

- Q Did you learn at that time from him that any of the 71+ ; 
quarter-circle cattle had been branded by Signor and he madehim <-j 
give them up without paying for them ? ia 
A. I did not; he told me some calves bad been following; the. 
71 had been branded in Elkhorn brand at the time he moan Bs. 
it out, but he also found some of the Elkhorn cows had Me 
branded 71 following them, and he could not say anything about it. 4 
Q What do you know, Mr. Clay, about | mavericked = 

L on the range in the winter of 1882 or three, that is by other. 


le as theirs? a 

65 . I know that every round-up for several years there, .: 

has been 4 certain we er of jm sone there, and eemun 39 

men—we did not know who they were—went and branded those 77 
mavericks—a the round-up. — 


part of them—before the general ip.  e 
Q Then you have been cognizant all the time that more or less. 
piers Stealing was going cn Sy Ce eee ae on your "{ 
A Yee a 


_galater inter of 1882~'6 that @ man by the peeeipn > and another. 
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man by the name of Brown were probably riding your horses and 
——e your calves as mavericks? 
es. 


A. 
_ Q When did you learn that? 
A. I learned that from Mr. Haskell. 
Q. Did you learn or do you know now about how many calves 


you lost in that way? { 
| 


A. We did not lose any calves at all. 

se calves were mavericked? — 

, they had left their mothers and had become mavericks ; 
the stage of being calves. 

They were from you: range? : 

A. Some of them ; we had to bear our percentage as well as other 


r range and were actually with your herd 

rules prior to the association rules, by the 

would belong to you, would they not? 

A. then; not now. 

66 Q So if somebody came in and branded them during 
the winter when they wereon your range and with your cows 


oF eh gaa be stealing your calves, would they not? | 
es, sir. - 
Q Do know whether you lost any in that way during the | 
winter of 10-37 , r J . a 4- 
suppose we a certain percen among other e; 
don’t su we could have lost over BO to a hundred: ell 
—" she nearly as we eg as he in the year 
re. When Williams left in March, 1883, Mr. ell engaged 


Mr. Jobn Gatlin, who is now with us, and we have an assistant to 
Mr. Gatlin; have had ever since Mr. Haskell left, and we have a 
third man, who, if we need him to ran a wagon or anything, does 
it. I bought some cattle in Culifornia from the herd which I was 
superintending in 1883 and shipped them to Green river to be put 
on this They were taken from Green river to the ranche b 
Mr. Haskell in about the 20th of Jane. He had about six men wi 
him and himeelf; he will be here and he will tell you that would 
partially break up one of the round-up outfits; the round-up would 
‘on the same; he left some tera upon bis round-up. 
) herd of cattle iu California of which I was superintendent con- 
about 14,000 bead and was under fence. ) 
_Q Bo they were on a range that superintended itself so far as " 
keeping them within certain bounds was concerned aud keeping 
p separate from other cattle? 3 
r. 
you could not judge much from that sort of a herd 
a renee be branded on a free range that was 
calculate that if there were so many per cent. 
) fen —— ie oa hae ia arcane 
ay, will you’ be kind enough to at report 
| veport ef your inapection ? | 
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A. That is my report. 


The report is here agreed to be in evidence, and is marked Ex- - ; 


hibit —, and the following is a copy thereof: 


67 Report on the 71 Ranch, by John Clay, Jr. 


Meesrs. Graham, Johnson, & Fleming, Edinburgh: - | é' 
Deak Sins: As I sent a long and, as far as I can j anex- © 
plicit cablegram in connection with this ranche, I think it willbe. = 
advisable for me to make a report classing the inforniation under ~~ 
‘the various heads which were used in your cipher code, of 
course, any remarks that may arise in my mind as I go along, thus: 
Glory : 


“The stock is as represented in the letter of directions by Mr. = 
Stewart to Tait, and optional contract signed by Mr. Stewart, dated 


I have not a copy of the letter written by Mr. Stewart, but Ihave. 
read it over se times, and I must say that it givesa — idea, 5 
_Ttoonveys = 


of the whole business. I do not think it is.exaggerated. 
a very clear and concise idea of Mr. Stewart's ranche. a 
There are two ways of delivering ranche cattle. The oneway, 
when it can be put in operation, is to count the cattle, but the gen- 
eral method is termed range delivery. This is the method under ~~ 
which Mr. Stewart proposed to deliver his cattle. ; 7 
heard m Ewes 4 


With an honest man to deal with, this is a 


I have known Mr. Stewart personally and have bout 
him for two years past. His reputation is that of being an exeeed-. - 
ingly ing man in business, but strictly honorable, and I have; — 


no hesitation in saying, both from know! of his intently see 
from personal observation, that the statements made in his and 


optional contract are correct and may be accepted as such. 


68 Grace: 


“ The plant and houses are as described in contract.” | 

There is little to say on this head. The requirements in this line 
are enough for a ranche, as looked at from a Western man’s point of 
view. I would suggest that the house accommodation beim 


but it is a question of a resident manager to decide upon. , 
plements, be. are sufficient for present wants. 3 
Grino: 4 


“The land is suitable for ranche, and capable easily of maintain- —* 
ing 50,000 head of cattle.” This head I have studied very carefully. .* 
There is an enormous range, the qualities of which willbe treated, 
of further on in this report. I think that an average of nearly hag 
million acres can be controlled, or nearly so, by the owner of 3 
ranche. You will havea few cattle belonging to others, but 
will be pe meagre few.. Half of this will be in sum-: 
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tinuous to it will be grazed through the summer, while that in the 
south of Sweetwater, near to the railway, along with the “ Poison ” 
country, will give a magnificent range for winter. Granted that 

can keep all other parties out of this vast range, the natural 
Coundaries are very fine. Westward and north are great ranges of 
mountains, the Big Horn and Wind River Mountains. Southward 
is a country almost devoid of water. Thus the east portion of the 
range is the only point from which the cattle can drift onto the 


range. 


soil is of a sandy character in most places, but in such an.extent of 
country it differs very much, and at some points you will find a 
heavy or black clay freely intermixed with alkali. The geological 
formation is mostly granite, and the rocks of which some of the 
a mountain ranges are com resemble our Scotch granite. It 
e+ ‘would be impossible to call the soil rich. It is not suited to agri- 
culture, and, although it will grow a few vegetables or a little grain 
with irrigation, it is not at all suitable to arable farming. 


a “The grass is of a fair quality throughout.” 

x Grass: | 

* “Over a manabbeniiie pettion of the ranche the grass is of the best 
kind and equal to the Kentucky blue grass. No —.” 


On this range you will find every conceivable wild grass indige- 
nous to the Western prairies, but as a rule it is thinly planted and 


interspersed with brush and greasewoods. 
— will ~ ea 
ue join 
Butiale 


Gramma, 
Kentucky blue grass in small quantities, 
~ Various other grosses which I cannot name. 
There are in addition— 


70 
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69 By judicious fencing and placing camps at certain points 
the drift of cattle can stopped to oan extent, and thus - 
the whole benefit of the range can be utilized for the owners. The 


though I am of opfhion that the water privileges can be greatly. ex- 


. Yial fever. It isa grand mixture of mountain and prairie, with 


- I fancy, must be about 4,000. 
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meadows which, when fenced, yield any amount 6 
brush comes of use in winter. The sweet sage is 
of the above varieties and great stretches are to be 
known as the Poison country. Owing to the absence of 
summer months grass cures on the ground, and duriog winter 
feeding qualities are even better than in summer. 


Harsh : 


“The water supply is an ample one.” There is no doubt on this 
point. The Sweetwater and its tributaries are magnificent streams 
of water, the former being quite a river. Whiere the winter 
is-located water is scarce in summer but plentiful in winter, 


* 
a 


tended all over this range. 
71 There is plenty water, however, for all the cattle it will 
carry. I would not term its water privileges as first-class, 
although I think they are amply sufficient. 


Help: 


“The buildi are sufficient for the p management of the 
ranche.” This head has been treated al realy. ; : 


Horn: : 


“The ranche is a healthy one.” 
The climate of Wyoming is unexceptional. It is blessed with 


clear bracing air, a small amount of rain, and it is free from a male | 


ts 
sh 
“i 


swamps to mar its beauty. Clear streams and rivers 
and being elevated fur above the ocean the atm is p soe 
healthy. Just as man thrives in this climate 90 do cattle, and the: 
native bovines of this Territory are strong and largé class oxen. 
Nature gives every climate its compensating powers, and far 
ther south where the climate is milder a larger percentage of cs Be BK: 
will be brought from a certain number of cuws, still the teen se 
brought to the butcher in this country, , though less in aamboen, will 
aggregate as much in weight, and I am certain if more attentic 3 
was paid to the periods when it is undesirable to have the calve a 
come a much better percentage can be obtained from the breeding =. 
cattle than is at present obtained. If a defined rule was med + 
among breeders that all bulls should be taken up at a certain period». 
of the year so that calves might not come in the precarious months, © | 
much better results might be obtained. o” 
72 The home ranche is, I believe, about 5,000 feat above the . = 
sea level, Rawlins is about 7,000 ft., and the rs *S 
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SB hos) 30 2, STEWART VE ery 
.. This sentence took the place of the word “hope,” which implies 
that the whole herd were Ln — Sian ied old cattle are 
a fair class of Western cattle, nothing more or less, but the two-year 
old yearlings and this year’s calves are a very fine class. Mr. 
Stewart had the-sense to put pothing but first-class bulls among his 
herd. The result is most encouraging, and, speaking from a wide 
experience of Western cattle, I must say that the policy he has pur- 
sued has been a most successful one, and in after years it will bear 
fruit. The croes of bred bulls upon those common cattle 
bas worked admirably, and the experience of this ranche is that 
thorough breds live just as well upon the range as either natives or 
grades. . The fact of the superior management in past years will 
ve a good effect in after years upon the returns from this ranche. 
Horry : 7 : 

, “The fencing of the meadow lands (4,000) acres referred to in 
is in order.” The fencing is of a rough order and 


cannot perhaps be described as above; still what I saw of it was . 
mS strong and durable, suitable for the wants uf the ranche. 


oe 
ae 
7 — 


“ Line: . 

| © Mr. Stewart’s books are in excellent order, as far as my inspec- 
tion ” T only saw Mr. Stewart's stock book. It is well xept, 

would suggest a different plan, which may pact meat ata 


profits.” Although am 

ts. ts 

large I could not undertake to an- : 
‘the question of profits as dealt with in the 
the peter of this range an at 16th April, 188 

| as at i 
re ) then. In facta mon 


was far above that in 


than this herd is valued 
this could still 


one 
the 


it 
to 


$18.00 a head, 


head. . eT ee 
h for three years to come should turn off 1500 to 1600 
steers, and the values of these should be on an average woth 8 


Chicago $50.00 per head. : | ee 
1,500 steers, 8 and 4 years old, at $50.00....... ...... $75,000 00... 
That is their value just now, but it would not be safe to place = 


“ee 
. 


them at such a high rate. It is more likely that they will a 
much over $40.00 some seasons in Chicago. This year, for it Rie 
two months ago they would have sold at $4.50 and $7.00 " ee 
Ibe. =e y are probably worth var? 100 Ibe., a 2 
they are sold I anticipate they will make $5.00 per 100 Ibe. as 
1 steer, 8a 1,150 Ibe., at 5 cts. . ewoee coeeeoeocece $57 5 3 
Freight, from Rawlins ini a Bee 
Net proceeds........-. ..-... 


But say that the price comes back to $4.00 per 100 Ibe., and ‘it S 
would stand thus: : ee 

B heed, 3,300, 60 4 Oiicencstccsen cece ccecenctictnnnee 00 4 
Freight, &c., from Rawlins_.-....--------.----.-..---.. 8@ 4 


“I think it quite reasonable to 
iteelf in numbers and value 
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that you will get an average of $75,000. Against this you have the 
ec of iosmube which I place as follows: : 


$3,000 
2,500 
20 men, at $40 pr. month, for six months 

6 men, at $30 pr. month, for6 months... iiccinie 1,080 
Netty atone ~----- 11,380 00 
Keep of men and purchase of feed, &..... .......... 5,000 00 
es REESE ERNE oe 1,000 00 
Focwwns cocoons cowces connne cone 10,000 00 


Contingencies to include travelling expenses of man- 
ager, inspector, cet ail coasqeseccese 3,000 00 


76 EROSUD, CIF aniccccccceccccceccceccescccece 75,000 00 
BUOES .nncccwe cocccecs cascces: cocscnccceee §«69GERSG GD 


I think it highly probable that the ts will be more than this 
amount, but it is a safe basis to place on. If beef goes to the 


price of ten years will have a hard fight to get as much. 
If it keope up there wi of course be no difficulty in te 5 
t. 


In a ranche of this kind I do not count iucrease as act 


having his grazing land bought from below him, and as ranges 
more circumscribed as the wave of emigration forces cultiva- 

to the cattle and approaches ually upon them. 
I see a day approaching phen the ranches of the great West will 


q  @ither need to own land or rent it from the Government. Fences 


will also be needed in the near future, and although not s0 costly 
. at some points it will be a serious matter to face. Taxation, 

I think, is sure to increase, as it cannot be expected that a government 
will accept much longer a nominal tax from a class of men making 
» profits as are derived from this business. The very fact 


of euch large sume being invested will open up the question. ‘There 


.- §a, however, one important fact to be borne in mind, that the 


© 77 —_Btate laws of Wyoming are all in favor of the stock-raisers, 


and their interest is a v erful one. I look u 
pistes 46 deshdicetnon thie aeseunt. 
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Stone: 


“There is ready market for stock.” Chicago 
American cattle trade and it rules the prices all arou: 
int all Western cattle come sooner or later. The costof 

, commission for selling, and all charges from Rawlins is 
$8.00 per head. The average receipts at Chicago are 
head weekly. There is always a steady demand at the 
and does the market verstocked. 
ran 


steers as the 71 ranche 
corn fed; many of them will 


Red: 


first-class, even.. 


“The present prices will continue. No.” Since these words were 


first written there has been a heavy drop in prices, about 50 ots. 
$1.00 per hundred lbs. Yesterday the market recovered 


78 litle, but I anticipate still farther declines, Cattle become = 


exceedingly speculative from circumstances 
spring and a sharp reaction has set in. During sam 


ex to see beef go back to rices. Nextspring weshall prob- - 
ably ee go er oe spring ; 


see another lively market. year’s prices there is a 
Ranch, public lands, part railway lands, 


value, no water; strong 
Sweetwater Valley; com 


ions sure arise then; 


much danger; ra ually growing circumscribed; to hold. 


yours at least 10,000 cattle next summer; ultimately 
sums needed for purchase lands or renting. | 
These lands over which the 71 cattle range are public lands not 
yet surveyed. I see a strong probability of a railway some day or 
other finding its way up the valley of the Sweetwater. A route has 


already been surveyed and may be adopted at any time. As usual 


a railway company will get a grant of land, and as grasing land be- 
— —— ite more than likely that while — land — a 

r agricultural purposes the railway people wi tor ren 
the highest bidder. P This is already berg done in some parts of 


country and it is well to point out the possibility of such an event ' 

happening here. At present thore is some of the range located =; 
‘on the Union Paci water those lands areof: + 
little value and no trouble will occur with this part of the ranch.: “< 


fic road, but for want 


To hold and control and also work to more eh this | 
extent of country the owners will need to throw in 10,000 


set ping is tow tol of bag sunche to hare 


well stocked. iid 
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Neighbors do not often tranegress. Those cattle should be 
contracted this winter and put upon the range as soon as pos- 
sible next summer. I have already explained that land will need 
to be bonght or rented eventually. 
As long as there are no railways through the principal parts of 
this range, and while the country is not even surveyed, there is little 
danger of any trouble. Not only are the laws of Wyoming exceed- 
ingly favorable to the cattle interest, but there is the use and want, 
an unwritten law, stronger even than legal statutes which protects 
the rights of ranchmen, and thedisturbance of ranges is an unknown 
offence. While the cattle brand is just as sacred as the title deeds 
~ mensyare property in Scotland, no anxiety need exist on this quee- 


Mastiff : : 

“After carefully considering the whole matter I am decidedly of 
opinion that the purchase is a desirable one and likely to prove re- 
wm to the purchasers at prices stated, provided management 

rst class.” 

I have tried both in my cable report and this extended one to 

lace before you the advantages and disadvantages of this ranche, 
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of this ranche at $400,000 will be a good one. It is a-property 
capable of great extension, but it will take judgment to develop it. 
The management of Mr. Stewart has been first class, but then he is 
a man of extraordinary ability and great experience. The whole 
success of this — depend on the m ment here. The 

ies at home will have little influence in this direction. Mr. 
is so well posted on these subjects that it is useless for me to 


say anything on this point. 
8 Lastly, retorts i seer note of instructions, there are 
some questions asked there which are not perhaps clearly 
answered above. 
(1.) The statement made that 4,000 calves will be branded this 
season will, I think, be realized. 
(2) The 80 head of short-horn bulls are first class. In fact, all 
the bulls on this property are of a superior 3 
(3) I cannot give an opinion about 700 yearlings, ss they were 


not on the 
4.) I will endeavor to explain personally Mr. Stewart's system of 

: and oe ens ri ome atte the ranche 
h ly communicated to me. 

) I do not think it advisable to purchase any lands from the 


pion Paci way Co. 
‘@): I think death rate of branded cattle on the range will be 
: cent, on an average. It is exceedingly difficult to 


E -. €],.) As to reporting generally on some matters, I think anythin 
= wpore I have to say can be communicated when I am at home, ie 
= Ostober; when I will be only too willing to give any help that lies 


JOHN CLAY, Ja. 


but the conclusion I have come to is that on the whole the purchase 
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Q I find in your report, Mr. Cla thet a % 
referring to your note of factenationtn et you my, 1 - 2 
thape clearly anewered above. . 


ret, in 
this year, will, I think, be realized. Now,I believe you nowhere { 
=a. report that there had been at that tims 2,800 calves 4 
A. No; but I made that statement upon the assumption of what se 


| Mr. Stewart told me. 


Q I asked you whether there is anywhere in the 
ment of the fact that there had been 2,800 a 
A. No, sir. 
2 @ You did not state that at the time ? 


ry Now, Mr. Clay, this inspection trip that you made with Mr. 
Stewart in July, 1882, was the first time you had met Mr. Stewart, 
I believe ? : 
A. No; it was not. 
Q Where had you met him previously ? 
A. I had met him on the train, I Siiven two years before, when 
I was on the road to California. | 
Q. Did you have any acquaintance with him? ss 
: ot Yes; he was exceedingly kind to me, and gave mesomegfhis 
u au 
2 prt ogg Stewart with you all the time on this inspeo- 
tion trip 
82 A. No; he was not, every day or every hour of the day | 
he drove us out to the ra and, of course, prssinrmins ae 
the first day he was only part of the day with us, and the molar ae 
I was on the ranche I do not think he was with me at all until Sag 
Soomaali two of the days that we were out riding he was. > 
with us. 2 
Q You say it was the 7th to the 10th of July that he told yen 
there had been 2,800 head of calves branded ? e 
Ph ten some days after I got to the ranche; Icannotnamethe 
ex 3 
Previously to that time you had ridden more or lew with Me. a4 
Haskell alone, Y ithout Mr. Stewart ? i 
ry Previous to th that Mr. Stewart, told youthers 
revious to that time that you say, you oe 
had been 2,800 head of calves branded had ridden with Mr. - 
Haskell alone, without Mr. Stewart along 
A. I had ridden part of one day and of another. 
Q Now, during any of i ocean to the 
to you by Mr. Stewart of the brand = tga alae 
Mr. ell how many he bad bra = 
A. I had talked with him generally. .. 
2. te wk kind enough to be a little specific on that, Mr. = 
Si oes oon answer my question, whether or not you inquired orasked = 
Haskell prior to that time how many calves he had beanteg “ss 
up to that time? a 
7—3138 


you asked 


statement 
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JOHN T. STEWART V8. 


A. Yes. 
83 Q. Now, what did he say to you when he asked him that? 
A. He said he did not know exactly how many had been 
branded on the range; he did not give me a positive answer; he 
—— he had branded somewhere, I think he said, 11 or 12 hun- 


Q. Didn’t he also tell you, Mr. Clay, that he had not yet received 
_ his report from Lew. Williams, the other foreman, or had not com- 

pared notes with him, and he supposed he must have branded nearly 
as many; do you remember his telling you that? 

A. No; Ido not recollect his saying that; he said he had not 
seen Williams for a long time ; he could not say how many Williams 
bad branded. 

Q. Didn’t he say to you at some time when you were riding there, 
- and, in fact, two or three times, that he had branded somewhere about 
’ a thousand or 11 hundred,and that he thought Williams had branded 

about the same number, and that his best t judgment would be that 
about two thousand bad been then branded ? 

A. No; he never said anything of that kind to me. 

Q He didn’t? 

A. He only spoke to me about his own branding. 

Q. Did you see Mr. Williams any time when you were out? 

A. I think, bly, we spoke to him ; I saw him at —, near the 
railroad ; I had no conversation with him about the herd, merely a 

Q Whi ge were out riding the range did you ask Mr. Haskell 
whether he ght that there were fifteen thousand head of cattle 


on the — 
A. I don’t recollect having asked him that question. 
Q And didn’t he say to you no, he supposed not, because 
84 he supposed there had some losses, and you said, “ I am 
cattle man enough to know there has been some losses.” Now, 
when was it Mr. Stewart told you not toask the men anything about 
the number of cattle or calves, but to ask him ? 
A. It was during the time we had the conversation that he told 
me there had been 2,800 calves branded. 
Q. When he told you there had been 2,800 branded did you ask 
him if he had received that from the foreman? — 
A. Well, I sa he could not receive it any place else; I did 
not ask any such question as that. 
Q You knew he must have received it from the foreman ? 
A. The first question any man naturally asks when he gets to 
his ranche is to ask how many calves are branded. 
Q Did you ask Mr. Stewart that question or did he volunteer 
this information to you ? 
A. I asked him how many calves they had branded up to that 


time. 
4 = he answered about 2,800 ? 


es. 3 | 
-Q Well, that was after Haskell had told you that he had branded 
somewhere from a thousand to eleven hundred ? 
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_ A. As far as I recollect, Haskell said 11 to 12 hundred. It rans 
branded, and it was. 


in my mind it was twelve hundred he 
impressed upon my mind that one went to corroborate the other, 


Did you ask Mr. Stewart how many calves he had branded 4 


the vear before? | 
A. I didn’t need to ask him ; I had his books. 
Q. I asked = whether you did ask him? 
85 A. I don’t think I did. 
Q. You knew how many there were; do you remember now 
how many there were? 


A. His books showed 2,874, or 94 over and above the calves he | 4 


bought. The cattle were classified for me by Mr. Stewart. 

nA You went through the books enough to verify that classifiea- 
tion 

A. After I left the ranche. . | 

Q. After you left the ranche? I believe you 
but Mr. Poppleton did not quite understand it, and so I 
again. I believe you stated that Mr. Haskell had told 
there were 11 or 12 hundred calves branded prior to the 
you asked Mr. Stewart how many had been branded; 
about that ? | 

A. The conversation tonk place between Mr. Haskell and me, 
far as I recollect, before I spoke to Mr. Stewart on the subject. 

o Ag say you were riding on horseback ? 


es. 
Q. With Mr. Stewart alone? 
A. Yes, sir. 
Q. Do you remember the place or near the place where you were 
when this conversation took place? 
A. No, I can't say that I do recollect the place. 
Q. Where was Mr. Haskell at that time? 
A. I suppose he was either riding behind us or before us, or some- 
where near us, or he may have been with us. 
2. ag don’t remember about that ? 
. No. 
Q. Was Mr. Street along? 
A. No; Mr. Street, I don’t think, rode on horseback at all. 
Q. You — remember, do you, what time of the day it 
was : 
86 A. No; I can’t say that I do; it was just in general con- 
versation about the herd and my making up my report. | 
Q sare ga this is one of the first things that a cattle man in- 
uires 0 
. A. I say it is the first thing a cattle man asks his foreman when 


to his ranche. | 
¢ You wanted to know that fact? 
A. I was very anxious to know. 
Q. You would naturally ask, that about the first thing you would 
ask-of a man whose ranche you were going to inspect. 
A. After I had got to looking around the range I made that my 
duty to ask Mr. Stewart. ) : 
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2 oz did not ask Mr. Stewart until you had looked around? 
o. 


Q. Can you tell which day it was? 

A. No; I can’t tell which day it was. | 

Q I understood you to say that you and Mr. Stewart were riding 
by — at that time? 


A. Yes. 

Q Was there any day that Mr. Haskell was not with you? 

A. I think Mr: Haskell was with us more or less all the time, but 
we very often rode together, Mr. Stewart and I, and Mr. Stewart and | 
Mr. Haskell rode together, and I rode alone. I am very much in J. 
the habit of riding alone. | 

Q. You have stated all the conversations that took place between | 
you and Mr. Stewart in regard to the number of calves branded ? 

A. Yes, sir; in rd to the number of calves branded. 
- 87 Q. I wish you d give that to the jury just as near as 
can in the language that that conversation took place—just. 

A. I have stated it just as fullv as I can state it to the jury, in a 
general conversation—not a general conversation, but a conversation 
about the herd that Mr. Stewart and I had; he distinctly stated to 

me about that date, somewhere between the 7th and 10th of July, 
that there had been between 2,800 head of calves branded. 

Q. Did you say what you had been talking about previous to that? 

A. Mr. Stewart was rather indignant that I should have asked Mr. 
Haskell any questions at all; he said I had better come to him and 
ask him for any information I needed. 

Q. He said this before any conversation took place about the 
ere hundred ? | 

A. Yes, sir. 

Q. How did he bring that up—what did he charge you with ? 

A. I had been making inquiries about the brand, as I explained 
to you with Mr. Haskell, and talking generally about the herd, and 
he did not seem to agree that I should do that at all. 


Did he say what you had been talking about? 

He said he did not want me to ask Mr. Haskell anything about 

the herd, but if I would come to him he would give me all the in- 

formation. | 
~Q@ The question I asked = was, Did Mr. Stewart say to you what 

you had been asking Mr. ell and what he objected to? 


POPO 


did not state any particular thing, but only that 
been talking with Mr. Haskell about the herd, and 
j to that and requested vou to ask him if you 
wanted to know anything about it’ 


Be ; Q Now, I want toask you, Mr. Clay, and refresh your recollection, 
~ was it not in the hotel at Rawlins, after you ee = 
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to come to me if you 


he mentioned not speaking to bim ? 


on the range, when we were riding together, that he objected to 


my-——. | 

Q. I will ask you if he did not for the first time thereat Rawline— 
that he did not object to the information that you got from thefore- 
man because he was gn, ba the range by range delivery and on 
the papers there, but that j to it on the that he 
thought you ought to come to him if you wanted to know an | 
further about the herd, and was that not the only conversation 
you had on the subject which took place in the hotel at Rawlins? 

A. He inay have said that at the hotel in Rawlins, but he said it 
definitely in the first place on the range. | 

Q. You will look at that, Mr. Clay, and tell us whether that is a- 
correct copy of your report made to the company for 1883; is it cor- 
rect; what is extracted there that purports to be a part of your state- 
ment—is it a correct statement ? 


89 several times, and I believe it to be correct. 

Q. (Reading from same:) “ Accompanying this report are 
full statements of the cattle. We know pretty accurately what cattle 
are upon the range, and as the calf brand, considering the 
has been a large.one, there is no doubt that at present price 
cattle the herd by actual count is worth a great deal more than it 
yes om for.” You had no actual count at that time? 

0. 
Q. That was vour belief about it? 
A. My belief; I have stated in that 
Q. I know what you state. I will 


rt that I believed it. 
you a question or two in 


for you don't mean 


worth a great deal more than they were — 
to say that you had actually counted the cat 
wae were counted there would be that number ? 


Yes. 

Q. You proceed: “Shortly after I assumed charge of the 
discovered that there must be considerable shortage of the 
sold by Stewart to the company. At first I was inclined to 
was worse than we have reason to su it is now. We 
we had on the range this spring about 13 thousand cattle. 
then we have branded, say, three thousand head of calves 
twelve hundred head. At the end of this season we shall 
thousand head of cattle or thereabouts. Theseare worth at least 

dollars a head, and make our herd much more valuable 
90 when wepurchased. Proceedings against Mr. Stewart, taken 

after obtaining a strong opinion of counsel in favor of 
company’s claim upon him, are 
stances @ill allow. Our herd, 


ing as rapidly as 
or 


to know anything about it ;” and wasn’t that the first and only time: * + 


A. I don’t need any refreshing about that subject. I know it was a 


A. I think it is correct; it is abbreviated; I have readit 
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bulls, consists, as at 1st November, of cows, 2,300 heifers, 3,000 4 
calves, 4,000 steers. We are sure that we have the above number 
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of cows apd calves from the branding, because 50 per cent. is a lib- 
. eral estimate for the past year. Then we have certainly more heif- 
ers than above stated. In regard to the steers, we cannot speak so 
positively, although I am certain that we have nearer five thousand 
than 4,000. Those numbers of course refer to the old herd and tak- 
ing into account the700cattle yet to deliver or to be paid for.” Now, 
in this estimate [ believe you excluded the bulls—you stated you 
had not counted the bulls. 
No answer. 
Q. Have you any additions to make to that report now, any ex- 
planations, or, rather, is that correct as you now understrand it? 
A. As I now understand it, it is based upon the calculation that 
we took 11,000 head—that Mr. Stewart turned over only 11 thousand 
head over to us. 3 
Q. You say that the spring of 1883 was a favorable one for calf 
yay ae lieve? 
- A. I don’t think I said that; I said the winter of 1882-’3 was a 
favorable one. | 
Q. Well, a favorable one for calf branding? 
A. Yes; cattle did very well, according to reports. The spring 
was not entirely favorable for calf branding. 
| Q. Now, I beg to ask you, Mr. Clay, whether or not since 
91 that stg country on the Sweetwater and east of there, in 
the Ja herd and in all the herds of the region of Wyo- 
ming, whether in the spring of 1883 there was not 25 per cent. less of 
acalf brand than there had been the year before, with the same 
number of she cattle? 


that regio n of Wyoming more or less duri 

to 1884-’5. SHE: to 
a shi tof one bunch of 720 was made 
and I received the other 500 head in Chi- 
of about 300 head of four-year-olds 


inspectio n on my own knowledge 
mated heme did not count 


15 head of horses there at 
i learn from any of the men 

ime previously. We should 
: now the whereabouts of 15 


agreement in to the 700 
was in Council Bluffs in Dooomber. I had 
. Stewart about it, I think about the 20th 
I wrote him that I was coming to Council 
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him at that time in 
told him we should expect 
the money price of them and interest, 
them until spring; it was impossible to pu | 
and that we must have some compensation for uot ha Ta 
them. He said he would give me that or nothing at al me 


the price of them. I don’t think he mentioned the price. = 

I was personally acquainted with the _— of ear sar that 

4 time in that locality. © price in the fall of 1882 was from DWto ~ 
) 22 dollars. | 
a4 ~ I remember camping on the way back from the i i ae 
Soldier Creek and of Mr. Street’s joining me at that Tdonot — 


‘recollect having a conversation with him at the camp fire that night 
res in regard to the number of calves that had been branded. | 


| 
Yh at all. 
+ pam gue gam remember stating that to Mr. Street at that 
time 3 
A. No, sir. . “4 
Q And Mr. Street replied : “I don’t know; I think thatisafair | 
| branding for this time.” That depends on how much work thereis = 
yet to do, of which I don’t know, and, at all events, Mr. Street rather = 
expreseed himeelf as though in substance he thought that wasafair =” 
amount to be branded at that time? | oS 
A. No; I can’t recollect that conversation. . 
Q. You don’t remember talking with him about it at all? 


can’t 


Q Do you think it possible that Mr. Stewart was you w 
he said 2,800 calves had been branded—wasn’t he to 
yzar before? 
94 A. No, sir. 
Q Are you sure about that? 
A. | am perfectly certain about that. — 


Q Don’t en a may have been mistaken ; 
asked him thet and he answered the year before? * 
A. No; that fact is too firmly in my memory for me to forget it. Re! 


Q You think that was a very strong fact ? 
A. It was. 
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ee ors never reported it to your company that there was 2,800 

A. I did substantially when I said I think there are four thousand 
to be branded that year. I went upon that assumption. 

Q. You —_ itin that way. Now, did you figure up with Mr. 
Street or with any of the party there that you had ridden about five 
hundred miles and estimated that you had seen, probably, about 8 
thousand head of cattle? : 

A. 1 think I did, with Mr. Street. 

Q. Now, you are familiar with cattle, of course? 

A. Yes. 

_Q Had been for a long time. Now, when you saw those cattle 
how were the proportion of calves; did you think there was a good 
proportion of calves or a poor proportion of calves? 

A. I thought there was a fair proportion. I do not mean to fig- 
— I oe — & ——— — e, es - had —_ ee most r} 

range, an m the count at ag cove su posed 
had seen about 8,000 cuttle. " 

Q. Of course, you did not tally them. I do not claim that. You 
ores ~ sag was a fair proportion of calves? 

es. 
Q I will ask you whether or not you did not form a judgment 
that from the calves that you saw and from the cattle that 
95 you saw on the range that if the books were true, if he had 
t on the number of cattle that = saw on the books, didn’t 
oe me . reasonable thing that they would brand four 
year 
A. I know I took that from what Mr. Stewart told me. , 
Taking it from what you saw, about 8,000 cattle, and seeing 
ted that 


Q 
the of calves that were with them, and then taking it for 
gran the number of calves as shown by the books the pre- 


vious year was true that had been branded, and taking for granted - 


. that Stewart had purchased the number of cattle that his books 
showed were purchased, didn’t you calculate from those books that it 
ete am - to suppose that four thousand head would be branded 
| year 7 
e - A. I did not examine the herd to report as to the number at all. 
=. I went oy eee Mr. Stewart and his books. My instructions 
Be not to up the question of the number of the herd at all. 
rae Mr. Stewart was making an honest statement to them, 
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mem, thes four thousand ealves to be beanded theh your wana Sa?al 
reasonable — to expect to be branded, taking now just what i “3 


at iven pore! str 
ot give you an opinion upon that matter. 
Q: Now, then, do o you mean to say you could not form any 
| judgment from the facts detailed in my previous question as to how 
} many calves would be branded ? 
! A. As to the number of cattle, I rs you were asking? 
r Q. No; as to the number of calves branded. 


A. No; I could not give any opinion at all. 
| in Qa Couldn’t you give any information at all as to the namber? 
A. No; it is very evident I-could not, because I would have been _- 
) mistaken, because they only branded 2,500. a4 
Q. Give your best yp Bm Sent. If you had been called-on tosay, 7 
ne beak soihat ou had seen and from what you 


had in ir. Stewart's ks, taking them to be true, and 3 

you sig except what you had seen there yourself | 

: and from : the books, if any one had asked you how many calves = 
| you thought would be branded what would you havessid? | 
@ Thats whet Imid. You did not undortand a 
: Q That is what I said. You did not u q ro 

; Then, of course, you did not see anything like a lack of calves in 

— ‘cattle yor you did see that woul indjeate that there would bea ©; 

Bal 2. [ believed there would be « proper proportion of calves ia 7 
w saw. 3] 

| Q Why not answer my question (question read by reporter)? =; 
97 A. No; I did not see any. : 


beg the pardon of 4 


wrt 


? Q. I want to go back once more—and 
_ the court in begin this conversation with 2 

i. you tell whether that conversation wherein he told you on thet 2500 F 
?  -.. ealves were branded at that Se, whether Cat ae ae ae 
Sweetwater or south of the Sweetwater river a, 

-r A. Well, T cou not any ; bat, as far x I recollect, it was north a 
: of the Sweetwater river. s 
Q. Now, give me, as near as you can recollect, whereabouts on the 3 
range it was. a. 
A. I think I explained I could not tell definitely where it wan. © 
Q Tell, as near as you can recollect, where it was; give your best oe 
ayy te it was. 3 
A. The best'#mpression, I say, is it was north of the Sweetwater. Be 
“We never — fifty miles north of the Sweetwater, so that is oa 
within fifty miles. ee 

| ©. You don’t know whether it was ferencen or aftesseent? sake 
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as it SAR you were climbing a hill or going slowly? 
o; 1 don’t know. 
you oe abreast or Indian file—one aftr the other? 


@ were riding abreast. 
~ 9 Redirect examination : 


was of a mixed herd. 
from its mother, with no brand upon it 
a local: name in Wyoming. It does not at all folluw that the 
which were on this range in the winter of 1883 or 1884 
mecha from our cows. . was, perhape, cattle of 20 
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the winter does not constitute any index of the 
calves were left over from our herd. 

t men from California with the shipment of cattle. 
went on with the cattle from the railroad station to 


your report that you think that 4,000 calves will be 
is, you think that Mr. Stewart's estimates will be real- 


based on? 
they had branded 2,800, and that was 
him telling me that he believed that his optional 
hh on poapat dertak li th 
»in 1 our undertake to rt all the 
thom we. ‘your judgment or P report saa conclu- 
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conclusions in a general way 
with John T. Stewart about the qerings in December, 
possible at that time to yearlings and ae 
to take the place of those he ¥ was to furnish ; that 
damage not to have those yearlings delivered. 
no interest at all in this suit. 


H. Forszsr, for plaintiff: 


~ Aun interested in ranches—partner with Mr. Clay and assistant su- 
; ie eaeners of this herd of cattle; have been in cattle business three 
-s = years; ‘Decame connected with this herd 1st May, 1888 ; previous 
a i California connected with the herd there, of which Mr. 


in there. The number of Mavericks nat were taken - 
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Haskell did—and sent them on into Ra 
ranche and went into town and shipped the 
the Zist October. I personally attended to 
1883 ; saw all the cattle myself; 959 steers 
I estimate about 200 were 4-year-olds and over ; 
ance were S-year-olds. 
2,982 calves were branded in 1888; think Haskell took 8 riders 
ine and a cook to take the California cattle over. 


2-vear-old steers, 300 head 
from Signor 51 yearling 
ee ee 

6 head of bulls, and with 


—_ ep oe steers 19 
ves. It is the practice a 

half. From Vice & rand 
ling heifers, 78 2- heifers, 


year-old cows. Theother Wyoming cattle thatwe 

bought averaged about the same. oe 
In 1884 was on the range from 20th May until last of June or 1st 
July; was there during most of the spring round-up; observed the = 
cows and the calves to form a oe, prop the percentage of the 4 
cows that had calves; judge it was 50-.per cent. “S 
In fall of 1884 1,565 steers were shipped, including 17 

101 strays. We received 19 strays. I saw this 1,566 head; 
: helped gather first thousand head. Between 4 and Shan- = _ 5 
dred of them were four- yea oeer 
1,565 head of steers an wes Ss 
in the summer of 1883. 
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when he made the sale and the shipments since that time, allowing 
2 and a veg cent. per annum for losses, there should be on the 
range in the fall of 1854 about 1,100. . 
~ In 1888 we sbi — cows. In 1884, 214 cows. If Mr. Stew 
art’s estimate h correct there should be 10,000 cows on ra 
now. At 50 per cent., calf-brand in 1884 should have been 5, 
calves ; Begone ¢ 8,512. In 1888 brand should — been 4,200; 
) n 

102 In 1888, during working season, there were on the ran 

| from 19 to 24 riders and 5 to 7 men for grangers. In 1 
it would run two or 4 men in rtion. That was sufficient num- 
ber of men to properly work the herd. 

: round-up was very slightly interfered with by receiving 
Cal cattle in 1888,and that could be made up iu fall round-up. 

In'spring round-up of 1888 branded 18 or 19 hundred head. In 

| aeeeeres 1884 branded nearly 2,300. In my judgment, the 
| was done thoroughly. In 1883 we ran three wagons part 
. of the time, besides having men on the outside part of the time. 
In 1884, had three wagons going at one time, besides one and two 
men in different places around the country on the outside of the 


The percen of Mavericks guthered on our range in the winter 

of 1888-4 cea small. Se as | 
Cross-examination : | 

108. Joszen M. Rosmsoy, for plaintiff: 


Business is selling cattle on commission in Chicago, and also do 
something at ranching cattle. In 1884 I sold all the cattle that 
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at about one-half, fifty per cent, and CONeRIaae: 

run about five per cent. It, however, ; localities } 

to do with it, as well as the weather, and ve, 08 Te 
vestigated the matter, ) of again 
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Now, every year after that he bought from 2,000 to 4,000 head 
of mixed cattle and put on the range, so that by the Summer of 
1881 he had purchased al er and put on the range 13,800 head 
of mixed cattle, and he had branded in all about 6, 
calves in the four years, and had shipped out about 4,335 beeves. 
Now, taking the different years and the first year, as I tell you, 
106 he branded 670 calves from a thousand cows, making 67 per 
cent. In 1879 he had 1,509 cows and a heifers, 
and from them he branded 1,258 calves, making 83.36 per cent. ; 
_ then in 1880 he had 3,200 cows, from which he branded 1,520 calves, 
or 47 * * * and some hundredths per cent.; then in 1881 he 
had 46 hundred cows, with what he had purchased and what became 
two years old in the meantime, and from those 4,600 he branded 
calves. Now, then, in 1882 he had put on 1,700 additional 
cows by purchase, nnd the calves that would become two years old in 
thespring of 18S2 meade him in all 6,808 head of cows and two-year- 
old heifers. Now, he proceeds to brand, and I may say that all the 
years that he was on range were very favorable years for calves, 
with the exception of the year 1880; that was a bad spring and killed 
' many calves; that is the season he branded only 47 per cent. 1882, 
however, was a reasonably good year for calves, and he proceeded 
with bis work, after having branded what I tell you in the former 
and by the lst of July he had branded about two thousand 
d of calves. 

Now, taking that statement of facts and that history of the range 
as the true history of the herd up to that time, and supposing also 
that there had been during al] the time a sufficient number of bulls 
on the range,.increased from 100, in 1879, to about 500, in 1882, and 

taking into account also that Mr. Stewart had a very competent su- 
perintendent and two very competent foremen, and that they took 
excellent care of these cattle, cutting holes for them in the winter in 
the ice. when it was frozen up, and taking into account also that in 
the spring of 1879 he rounded up his 3,200 head and found them 
all there except 15—he had only lost 15—now, with that state- 
107 ment and history of the range what, in your judgment as an 
expert cattle man, ought he to have branded during the bal- 

ance of the season of 1882; or, in other words, how many calves 
ought he reasonably to have branded during that year oe phe 
- Well, it would occur to me they ought to have branded 55 per 
cent. of the number of cows. If the history of the range you have 
given me is a true one I do not think there has been an unreason- 
able number branded during the year 1878. The year 1879, when 
there were 1,509 cows and 4 branded 1,258 calves locks pretty 
large. 10 or 15 cows out of a hundred are usually barren. I have 
0 more information on that subject than cattle [I have looked 
* at in herds and noticed that they did not have calves and were 
* called barren; whether they wers or not I can’t tell. The brand of 
= 1880 of 47 per cent. was a pretty light brand, not an unreasonable 
=. brand. The brand of 1881 of 58 per cent. was not an unreasonable 
~ brand, was not an unusually large per cont. The percentage of 
or unfavorable conditions, from 


=~ 40 to 70 per cent. . 
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108 D. H. Rerwotps sworn and examined for plaintiff: 


Have been foreman of cattle outfit for last ten » hai ye fall of 
1884. Of the Big Horn cattle outfit located on Nowood, , 
I know the range of the 71-quarter-circle brand; the Horn 
a is right north of it. The Big Horn herd consists of 17,000 
head now. I went there in August, 1880. The Big Horn cattle 
stray over and mix with the 71-quarter-circle cattle. 

At the spring round-up of 1883 Mr. Haskell was there in be Bi 


from the 71-quarter-circle herd ; I was there in from the 
Horn herd. There were 40 men and 9 or 10 outfits. 
represented a great many different herds. It is the custom 
cattle men for the different herds to send outfits of men and 
combine together. We have a general foreman and he lays the 
country out for us to work every morning and round up to a certain 
place. In 1883 the 71-quarter-circle cattle were driven over south 
and I did not see them branded. I saw it done in 1884, and it was 
done very good; just the same as the branding of the other herds 
there. I recollect Mr. Haskell’s foing away from the round-up in 
the spring of 1883; it made usa little short-handed, but the round- 
up went on just the same. 
There were some 75 or 80 Mavericks collected over the north part 
of the 71 range in 1884. I did not work on the south part. : 
From my experience in that country in this business I should 
think ubout two-shirds of the branding of the year shuuld be 
branded by the second week iu July, on the spring round-up. 
109 I am familiar with the character of the feed through that 
range; I think it is better now than it was in 1882; it has 


' improved, because there are not so many Western cattle driven 


through there as there were a few years ago. It was the custom for 
years to drive large bevies of cattle through there; it was called the 
Oregon trail; it would affect feed along water a great deal; cattle 
would wander from 5 to 10 miles each side of the trail for feed; the 
custom has substantially ceased. . 

I was with the 71 cattle in 1881, 1882, 1883, and spring round-up 
of 1882. I think the country in 1883 and 1884 was worked cleaner 
than before. After August, 1882, had more horses and more men 
than we had before. 


Cross-examiuation : 


In the spring of 1881 I must have seen 3,000 71 cattle rounded 
up; that was on the Poison creek and between the Rattlesnake 
hills. I was just in this northern country. I did not see more than 
three or four head of cattle on the 71 range branded with the arrow 
H brand. I have seen cattlé@ there branded with that brand; some 
were yearlings and some 9 months old. I saw no cows with arrow 


brand. 
Redirect : 


Our herd branded 65 per cent. of calves in 1884; in 1883 it was 
less than 50; in 1882 it was about 60 per cent. ) 
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114 Deposition of Luke Vorkees, Read for Plainti. 


Age, 49; reside, Cheyenne; stock 
my attention since 1878 ; my 
for about 40 or 50 miles, and 


Plates and along 


‘ 
| 
\ and letting them run th 
for hay or anything of that 
branding the calves during the summer and — a 
ever wee consider it fit for the market and pping | i 
e ownership of the = 
v 


our cattle and ear-mark them and determine 
calves by watching them closely with their mothers. Ifa cowthay- 
ing our brand owns the calf or the calf owns the cow it is evidence =: 


that the calf is ours. ae 
I divide my calves equally as to sexes. In making an estimate =; 
of the cattle I have on the I make a deduction of five par 
cent. at the commencement of each for winter leases, ‘Some .: 
people make more. My books would the eales and - 
ages of those sold and comparing of the calves: 
each year—would show me about what we have on send 4 
| their ages and their classes approximately. We class a when } 
a she is 3 years old as a cow. NS ee 
115 = toe | 
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namber of cattlein — 
e males and <3 
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E+? berofhis cows, that he would not brand toexceed 1,400 calves for 1882; 
. my estimate from the number of calves he branded in 1881, 
would brand about 1,600 in 1882. | 
116 Tam somewhat acquainted with the region of country in 
_ and about Three Crossings of Sweetwater river, Wyoming 
Territory. It is an average safe country as a range for stock. 


Cross-examination : 


Tne tage of calf brand would vary from a hard winter or 
a ty of bulls. There should be at least five bulls for every 
- 100 cows. A new range is more favorable if not crowded by your 
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yam ‘Se ee ness of stock- raising 14 years in | 
mrvena Wyoming; 11 years in Wyoming. Since I have been in 
Seeeniness in Wyoming, from my observation and experience, the 
age of calves during the year has been, of the total number 
Snimas im the fifty per cent. or over, — is consid- 
antage. Some will produce from 65 to 75 per 
‘here ney herd-, might not produce in the 
oen 
a herd in which there was a calf branding of 


ee bur thousand head in » » the herd consisting of the ordinary 


from one to 8 and 4 years 


® er ; ni be i. “e ‘ 
hs i = 
RS Tt ane 
4 . 


43 r é es y us = * 
wf a <** | & #s 
- 3 . > mm § 
ray > ; s a ' ) > tem NS «. a " 
ab ae eX ie » 
‘ . : ; y 

; : ‘ ; 

a a + igs WR oe 


> *. » ety _ «J . * 
fe’. ¥ ; ri i? i a bs > _ ‘* 
. ’ ‘ Agere to fe oe ae horn Se 
oe ‘ ‘ ; > er ae 


hundred. Other thi range 
favorable to a large an old one. 


A. As the question is asked to the best of my 
estimate it at about 20,000 head. ed 
9Q. Please examine the statement I now hand. . 
being accng.-0f Che nent Seees | : 
ber and kinds of cattle originally acquired and su | 
by him as calves, and, assuming that the calf 
cattle for the year 1882 be 4,000 
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126 Joum Cray, Jr., recalled for plaintiff: 


— Mr. Clay, at the time that you visited this range to make an in- 
Ped gl pron Claimed wore inthe herd? number 


when 
aa ienoectasene 


ground that there is no claim in the 
any representations orally in 


‘be branded. No 
s what information you got from Mr. Stewart about the 
‘Suomt wet ooo | 

to me the number of cattle he had on the 
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Will examine the signatures of . 
127 Olay (banding witness document); are they the se came | the: 
signatures to the previous document? | 
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Crose-examination by Me. Hupparp : 
2d + say Mr. Stewart told you the number of cattle on the | 


range 
A. Yes. 


% 
A. . : “i — 
a : 


optional contract or not. 
2d You bed it thereat that time, didn't you ; when did you * 


have it? ae 

o 3 it:when I came beck from Rawling, 22 12-5 - 
ou got it before you made your. report? it ee See 
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Q You knew what it was? | 
A. Yes.- | 
--Q, And that said that there were 15,000 head of cattle, as shown 


it not—the optional contract and descriptive letter ? 
after I got back to Rawlins. 
to ask you if you don’t remember distinctly that that 
15,000 head; as shown by the 


p read it over very often since ;.I believe it 


was 15,000 head of cattle, but there were | 
as shown by the books, does it not ? 


to. Overruled. Plaintiff excepts. | 
ou understood also that this was to be by range delivery, did 
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| stated that. | 
Stewart aleo told you there was 15,000 cattle, as 
the books, when he ‘80 stated ? 
said there was a certain allowance made for loss. 
Q Does the ome show that? 
‘A, k the oe contract shows that. 
the document was? 


oe went through my t mind as 
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Objected to, and question withdrawn. 


Q. Now, sir, did you have Rnearedesy Foy wine in any of the conversations E 
that you had with Mr. oo mg Fi pre a 
ras y yen other manner than that there eep 4 
A. lex that Mr. Stewart's books were correct and that we ~ 
= get 15,000 head of cattle. “a 
oy peony the believed his books were correct, would that neo- “3 
marily imply ee wee eee of cattle on the Tange? % 
® Did that statement of 15,000 purport to make any deduction ee 


for losses by death o> 
A. He said he hed made a deduction. Yes; there wase deduction ~ 
: ayn 712 head. x 
181 you knew precisely what the deduction was? 


z L ‘ten what Mr. Street’s calculation was. — 

Q. You knew that if there had been any more death losses then a 

the 712 head, then you would be taking the chances of these ifyou —{ 
bought the herd, didn’t you? 

A. Mr. Stewart said—— mi, 

'Q Wait a moment; just wait; I want you to answer that ques- ee 

tion, if you please. a 


Question read by reporter. 


A. Yes. 


to allow for, y tae Sat 
A. Mr. Stewart said that was 
Q Why not answer ? 
Question read by reporter. 
A. Yeu 


were true? 
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, but I am not quite sure of it. 
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statement oa on ire had drawn up. 
o take a copy of the book at that time? 


a copy of the classification ? 
r. Street’s statement as he gave it to me. 
found it was true as appeared by the book ? 


answer. - $- 
Redirect examination : 
ing about the bargain between the parties ° 
optional contract ? ; 
> 
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mg ‘Whether you did see the optional contract when you were 
“aking the inspection, mother yea saw it or not, you don’t know? 
>... & T can’t recollect ; I think 

-. . @ ‘You are not sure? 

5. A. Tam not quite sure, but I rather think I did, after it is brought 


me , What do I understand with reference to making good that loss 
= Of 112 as estimated ; who was to make it ? 
ate Lenderstand that the 712 was « full - upon the herd. 
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| 146 Tra Foiey sworn and examined for defendant. 
| Questions by Mr. Hussaxn: | 
: : Q Where do you reside, Mr. Foley? 
A. Colorado. a 

cattle business—cattle-raising? 
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= Do 

“3 in 1878 and Of 

| Objected to on the ground that the witness has not shown 
himself to be competent to testify. 


in raising cattle, did I understand you, 
since 1871? 2 
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did you brand in 1878-9? 


: one is the ground that he cannot 
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herd, and the other is he has 

pwn | ified to testify even as to the branding of 
ae Se they. were a mixed lot of cattle; 


at how many cows did you have in, 1878~'9? 
ould not say 140 the per cent. of com; the exact per cent. 
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A. No, sir; I think not. se 
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the year 1878. on hoa 
Plaintiff renews the objection on nds as to pre oud. = 

question on this subject. Objection Objection overruled and } eit 
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Q Did ou see this first bunch of cattle of Mr. Stewarts 
in on the water fal 
A. I saw a bu 


I the yor 18780 por ent ofthe elven branded vo 
that season with the cows; there was about 400 d 
range from about 450 cows. We had an unusual 
calves that year, selling off the dry coms and kept Uhase wi 


8. M. Crooxs sworn and examined for defendant: ~ 


Reside in Clarinda, Iowa; present business, 2 
ing grai n, &c., and stock some; was with Mr. Stewart w 
his bunch of sock some; wae with Ms. Stowert we 
helped | tally the cattle through the chutes; counted ¢ 
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maresDrenirs. bred experience and observation into 
calves have you branded in your ex- 
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Poe ne Objection overruled and plaintiff excepts. 
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Q. 6,868 cows? 

A. Taking those into consideration, the cits Bre. ought to brand sixty per 
: cent. of calves, if those facts were all 

. 155 I know about the way mixed soostinan were selling in the 


Bar. a They were worth 20 to 21 dollars for first-class stock. 
PR What was the ones gang itr Regead compared with 
ona dip yon 7 alana t is to say, had the 
__ Prin advanced or receded ? 


. QObjected to. Objection overruled. Plaintiff excepts. 
A. The price had: advanced. 
2 How much—to what extent? 
-. Objected to. Objection overruled. Plaintiff excepts. 


A. From April to July the price must have advanced. It varied 
different places—ad vanced probably from some herds — were sell- 
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on the range, from 25 to 2 


early fall of 1882 in the viciuity of the 71-quarter-circle 


ee , and up to that time they went up as high as _— 
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. there for him; 


Voixgy M. Srazsr sworn and examined for defendant: ~ 

Reside in Carbon county, Wyoming; business is stock-raising, 
near the central sew 

enne, about 30 miles from 
the epring of 1688 —ist fay, 1 
st , 

In the latter part of October 

uarter-circle range, from Rawili 

der looki 


circle cattle 
acne calves unbranded—eome late 


railroad, and about 30 miles from 
there since 


1882, I went up through the 71- 
ns to the 


‘several hundred calves; saw 75 or a h 71- 


Cross-examination : 


I saw these 75 to a hundred unbranded calves in 
dred miles. The weather was very good up there that 


158 J. B. Taytor sworn and examined for defendant: 


for Charles T. Stewart, son of John T. Stewart; foreman of 


was 
north side of the range ; 
saw the first and last shipments 
fall. Ican tell the age 


_— a are there on that range of the arrow H 
rap 
159 A. I don’t know how many cattle there are. 


tiff excepts to said ruling. 
Wrrnzss: I only got the man’s word for it that claims to own the 


cattle. Shorty Dunbar claims to own them. a 


- Objected to. 
Q Who is this Shorty Dunbar? 
A. Aman 


of Nyoming, about 175 miles west of coy 4 


for cattle to buy ; saw 2 or 8 thousand 71-quarter- 


calves that had come . 
a hun- 
ae 


Reside on the Sweetwater ; been there since 9th last May; worl a) 5 : 


The last question is objected to. Objection is overruled, and plain- § 
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_ & What doing? 
A. horses—driving horsés for us. 
Q How many of this arrow H brand that he claimed are there on 


the range? 


Q Iam asking the witness how many there are there that he 
knows of. How many of this arrow H brand, according to your best 


seen. 
A. 150 head. 
Q Who claims to own this brand ? 
Objected to. Objection overruled. Plaintiff excepts. 


A. Shorty Dunbar. 
Q What are the ages of these arrow H brand ? 


‘A: —r . 
Q All re’ 
160 A. I don’t think I saw anything over a year old. I never 


I meant to ask him how many there were there, as far as he | 


saw a cow with that brand on. : 
Q How many are there of the spike B brand on the range, from ig 
your best judgment, from your observation ? | 
Objected to as calling for an estimate. Objection overruled. Plain- | 
tiff excepts. 


A. About 25 head ; range from yearlings up to beeves. 
- Q What other brand do you know that is regarded as a Maverick 

brand, and who owns it ?. | 

A. The bar A brand and the rocking chair. 

Same objection, ruling, and exception. | 

Signor and Brown claim the bar brand. : ) 

By the Court: This is all admitted, with the understanding that | 
you are to follow it up and show: that those all come from cattle ! 
that belonged to yourherd. . . 
Plaintiff excepts. ies ia y 
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I estimate there is something over a hundred head—yearlin 
and 2- and a few cows—S 
r brand on 


best ny See on 200 af the ir 
the range, ) yearlings up. Jim Brown and Signor claim that. 


or 10 cows. According to the — 
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years old. They generally follow until they are 8 or9 or 10 monthe, 
probably ; sometimes 12 months. | | 
Q. How do you know that these brands that you have mentioned . . 
are what you call Maverick brands? 7 
A. I know the men never bought any cattle, and have got 
cattle, and claim to own them. The bar A brand rocking- 
chair brands were considered Maverick brands before Brown and 
Signor bought them. ’ 
3) You don’t mean to have the jury understand that think 
all those Mavericks came from this 71-quarter-circle herd 
= The most of them did. They were branded on 71-quarter- 
circle range. 
Brown & Signor have put the rocking-chair brand on all the 
cattle they vem and this 400 
tell how many of those branded with the rocki 
| Mavericks. 


162 —_—&R. F. Suretoe, examined for defendant, duly sworn : 


Reside on South Loup; not in a ee at | 4 
During the Bag ~ 1882, 683, and 1884, until fall, was 
| - tock with the 71-quarter-circle outfit; began work in A ; 


Sh gage? yee ee mee — 


ae 


1882. | 
‘ In fall of 1882, after the beef shipments were over, I 
t drive the cattle from summer to the winter range; saw three 


four hundred steers 8 years old and upwards ; must have seen 
, calves that were nut branded; didn’t brand them because 
) horses were too poor, weather was too bad, and we 
handed. Cattle were to winter quarters. Horses had 
! pink-eye early in the fall and were laid up with it two weeks. 
I have seen a man by the name of Nate Y 
calves that were following 71-quarter-circle cows 


I saw a man by the name of Bill Foster brand 5 or 6 
were following 71-quarter-cirele cows with the rocking-chair 
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ee Objection overruled. Plaintiff excepts. 

paracrine 450 anyhow. The most I noticed 

ware: eae a cows. There were a great many 

168 itthetenees lone these 71-quarter- 
w saw 

adh cattle branded did you tell ~ cnn about it? 


Q. If you had told him and Ao man had fvund it out, what do 
you suppose would have become of you ? 


im in some gulch. I want to 
although he ought t have done it in good faith to his em- 


~ Objection sustained. ” 
Qrose-examination. 


164 Wa. Barter, sworn for defendant, testified as. follows : 


; . Reside in Wyoming Territory ; am at work for Charles Stewart ; 
~ am a cattle man; have been since ng of 1879; worked for; 
~. John T. Sone yd samt gaa -quarter-circle herd, about 6 
= mienthe, in mompnanel 10: worked in the vicinity of that range 
ee | , In fall of 1882 worked for French Jones, whose 
c spege ‘the 71-quarter-circle range on the north. Along late 
aa ia the fall of 1882 I saw about 75 unbranded calves following 71- 
& ‘owe up in the vicinity of Mr. French's ranch. 
Senne yonmnem shent the brands on the 71-quarter-circle 
‘that were supposed to be Maverick brands; do you know any 


<A. ‘Yea, sir; I know of two brands that I supposed to be Maver- 


3 Q@ What are the brands? 


. sheen knowledge. Objection 
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165 A. ney, tence want as Dunbar. 7 
Q What do you know about there any Maverickein =: 

| the spring of 1888 on the range Mr. French’srangeand the ~ 
71-quarter-circle range, in that ? = 
f Objected to. Objection overruled. Plaintiff excepts. 4 
A. Yes, sir; I know of Mavericks being in there; on the a 
French’s range and the 71 range. One or two of them were folk 4 
| ing 71 cows at that time. I helped brand them for French ; 
the brand I. L. L. on them. 

| Cross-examination : 


Fred. French amsisted in the branding; he 
I 


was working for. I helped French bran 
¢ head that summer and fall altogether. I 


ably, 25 head of the bar A brand. I think [ 
e H brand this last summer, 1884. 


quarter-circle and ours. The climate 
| our range and the Sweetwater ra 

the last 4 years; it was a com 
gtasees were abundant; I put in about 6,000 head at 
should be one bull to every 15 cows in a herd. 


vely new range at 
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Q. About what proportion did have in herd of 
the female cattle ? i aise Shs 
Objected to. Objection overruled. Plaintiff excepts. 


A. One to 22 or 3 I had when they were first turned out on the a 
Plaintiff here takes an roy cme to the admission of all ‘of the = 
J witness’ testimony as to what his own herd did. ee 
pecpertion of your bulls for the: RP 


2 How was it ia. to the 
year 1882 for the calf of 1888 
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else being equal, I would take the spring of 1882 as being 
to 1883. I make 25 per cent. difference myself. 
The difference in the character of a winter alone will make 10 


cent. difference in the calf-branding percen The average 
1 hes Ge eet 0 scram 


you have a fresh range and favorable weather and 


not an overcrowded herd er vrs of bulls; under such circum- 
: t to be the percentage of calves? : 


r. Swan, about the price of cattle in 1882 
of cattle say, in July, 1882? | 
: cheaper early. 
Objected to by plaintiff, and he moves to strike out the answer as 
not being smpenaies and incompetent. 


: 


= 168 Opening of session, Jan. 20th, 10 a. m. 


e By the Court: After reading the rt of Mr. Clay’s inspection, 
= Ihave reached the conclusion that it would be proper and compe- 
tent testimony, because there is matter there that tends to show on 
E: .what he made his report and made up his judgment, and one por- 
~. tion of it would seem to show that he relied on what Stewart rep- 
= resented to him, and other he seems to base his knowledge on 
©. his own examination, so I think it would be entirely right to admit 
> At for what it shows. (See top page 42 for this report.) 

:. Plaintiff excepts to this ruling. 

~~ The report of Mr. Olay, Nov. 22, 1883, of the condition of 
2 the cattle in 1883, to be presented at a meeting held on Feb. 5th, 


2 > 1884, is admitted in evidence without objection. 
‘a 169 Examination of witness Swan resumed. 


i . Last question read by reporter as follows : 
=. @ Do you remember, Mr. Swan, about the price of cattle in April, 
> 1882, as compared with the price of cattle, say in July, 1882? 
p<. A. They were lower in April than in July. 
> <Q don eer aanenned by July? 
¢ 2. ud. From three to five ahead,I should think. 

£ was on the Sweetwater river, about eighty 
|, extent it was about 60 miles east and 
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= brandis of four thousand head ? 
~,- &. Principally; yes, sir; well, almost entirely. 
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Q. Had the price advanced or receded 
1883? . ) i ae 

A. It had; from 5 to 7 dollars difference between Apeil a 
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quality of our steers is first class, it will be, I think, a good thing to. a 
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season. | 
_ The branding. : 
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- Statements of cattle. 


doing considerable fencing this 


the range, and as 
hes Seana one there is 
the herd, by actual 


are full statements of the cattle. We 


it the cattle are u 
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The title to the ranche consists of Mr. Stewart's bill of sale.and..% 


relinquishment of the : documents connected with 
title are in the hands of , w age 
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182 Jonx McSHane sworn and examined for defendant.. | iy | 

Reside at Otnaha; have resided in Ne>raska since 1878; ben.en- 

Reged in the cattle business 14 years in Cheyenne county, Nebraska, 2: 
and Laramie county, Wyoming. I know of the Sweetwater country 

p Srpngs.* Ib 000 when I began, and have tad from «2 

t to eighty thousand ; have given sone oe Oe eee tention . <4 


the business, and have had some 
regard to both small and large herda of cattle. 


The h etical question as on 149 hereof 
BB ci Lene q appears on top page 140! 
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e witness. . ee 
Q. This question says the bulls were herded until June and Jaly=—= * 3; 
until they were tu to the cows. Thi intent of the question wie =: 
were and not turned with the cows until June and sap (a 
A. With a sufficient number of bulls being. tarned loose at ‘the 
proper season or at the time mentioned in the question: and & favors”. 
able winter, with cows on the range, the calf crop. to:De 
from 8,800, and vorable season, very favorable < petnnenn, es 
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188 Cross-examination: 


2 Now, suppose that those three circumstances are precisely the 
meeneeny voasan eatimatethe 8,800 to 4,500,and when 


Py hp of the year you find you have 
a3 w many cows would there probably be there i ineabat calf 


with the herd of cattle under control 


het with a new 


Z: properly; a su ¢ number of bulls, and a good season, 
oe T don’t think 60 per cent. of calves would be out of the way, and it 


_ may run higher than that; but all those things must be taken into 
consideration, and I am besi my answer on supposing that all 

was a new there; that 
there was a herd hed ea see that it was ma 


You can take 2500 head of calves and figure it a pn as I 
can. 


184 Davi Grazer sworn and examined for defendant. 
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| by the company iteelf—that Se anes men | then: on ? 
| senting the company which was afterwards formed, and these gentle- 
men were part of the negotiators for the cattle. « 


; Objection overruled and plaintiff excepts. | a 
A. They began in the latter part of February or March and con- - | 

| tinued, pln a about six weeks. i i 
Q. During that time what information did Mr. Stewart furnish = 
you in the way of books and other data from which you could de- ©; 
termine what his herd was and its condition ? : a 
Same objection and ruling, and exception to apply to all this 
of testimony. : 
mot eereet be tect ad 
books of that kind, and I made a danigedien ‘the cattle: 4 

from Mr. Stewart's book. That classification was when the. ©: 
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, How were to r pay, if any, for 
Pee tee you to get ‘you pay you got y effecting 


Qbjected to as irrelevant, immaterial, and as showing or attempt- 
ing to show a transaction between Mr. Stewart aud his own agent 
which could not in any way bind us. Objection overruled and 


plaintiff excepts. 


- A. We were to get it from the purchaser. 

Shortly after this optional contract was made—April 15th, 1882— 
Se eens ee naan past dene ‘months 
there, in neighborhood is range—at enne amongst 
cattlemen in the neighborhood of this range—gatheri information 
in regard to this range I was present at Rawlins Mr. Clay 
, and Mr. Stewart met to go on this inspection trip. 

187 Q Srct-t tage 0 ee tegr = between then when they 
first and the optional contract? 


if 

A. Well, T heard Mr. Btowart stato that he was to farnish « a copy 

’ meter, wir. Gay peraning part of the papore— 

saw rt pers—exam 
eeGrentiens-cindh. T'was with the 

trip. PF aastaraceeienaaiia of hase to weet ‘each 

what was done each day. I have a copy of that memoran- 


2d Will you be good enough to look at it and ive the jury a brief 
history of that trip? i ps : 

Objectéd to, either the reading or the so-called refreshing of the 
memory of the witnas from the paper refered to, for the reason tha 
Seen ea eeemes 


'Q If you have vo pot any es by which you can tell what 
wes deseaad dhe you saw you are at liberty to refer to any memo- 
randaum, if have any. you know just how far traveled 
each ornate you came at night, and re took on that 
| Seek eect eieueatans kdch poe bere thor © celtahio t0 

2 Sold yout —— which you have that is reliable to 
a’ pai objects to the use of the the witness hee | re- 
Be ferred to of ap mpretmemennd aa Cajaction eneorehed Plain- 


memorandum) Well, on July 2d Mr. rer tie Clay, 
Rawlins, and we went out on the east side of the 7 


BS quarter-circle all on ee miles out—at 
<. Kendal fs, about 2D miles = tom. Bamtina. W We there early the 
"ae hae next morning—on \y—a eee to. Pete’s creek, 
Be “188° Ben ws met the round-up, and we. there a short 
<< aaa ee np 3 had & went to Three O with Mr. Su one of Mr. 
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mated they 

5th of July Mr. Stewart 

self, with some of | 
band of horses, went to north to 
Muskrat country, the 

Long creek, some 25 mi 


for the night ei 
. Jato camp that 
horses for fresh 


@ . U 
and arrived at Rawlins at 6 
estimated they had ridden 6 Fas 
and seen 8 thousand head of cattle of that brand: ©. ~°*§ ©"* g 
Mr. Clay remarked to me at the camp fire at Soldier creek that be’ 2 
learned from Captain a that there had only been about 3000. > 


7 
. ut 
aad 

Ve 


ea 


s 
oe 
® 


x 
‘ 
- 
’ , % 
+. oJ 


: be 
4 ‘ 
° * 
a 
iat? “ ° 
- y * 
F yy 
‘ Ay 
ce" 2. - 
‘_ & 
“eS 
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| to October in erate 
_ since their last 


to aint —— Se They told me in 
a report to make, but they had not their 
I hed mI me = Sy Stet mee g rd to the 
some tions ewart in regard to year- 
ng win . lenne-at th hat ese had 
you state to = jary w ons you 

with him in regard to the 700-yeart ing contract 
. _Objected to for the reason that it is not relevant to this issue, 
there being no claim that ow were delivered, the iggy, Fo or ~ 10 

we ever & other catéle in lieu of 
191 overruled. aint excepts. 


A. He told me that he could not deliver the yearlings; or—that 
is, he told me the kind he could deliver, and I told him I did not 
want them. Then he spoke of taking other cattle—these cattle up 
— Lander—that were running on the same range—tock cattle— 


mated. 
“ie eaid he could not deliver the yearlings then, and that he would 
pey the money or deliver these other cattle if he bought them ; that 
rao latter part of August. The Lander cattle were bought and 
down onto the range at the home ranche at Three Croee- 
ings. I took 22 or 8 head of them and shipped them. Their value 
was ma to 45 dollars a head. 


Crose-examination : 


e I made an estimate from Mr. Stewart’s books of the beans’ it was 
a press wd Council Bluffe, Iowa. I met Mr. Stewart and Mr. Majors 
ee beat intment about the 15th of: April. Mr. Tait was not 
Ba 8 i obtaining. the option fr vesand Mr. Tait. We 
the option from Mr. Stewart on his 
a sale of the cattle and make-all we 
an arrangement with Majors about it 


Wi o "tthe arrangement there that and Majors and Tait 
a go across the and make the sale to whomsoever he could, 
d'that ‘you th we gentlemen would get what you could out of it 


of cattle in place of 
to act for the company in 
I made a recommendation 


midiile of Bop 


Septombe ne to 
that the a y still wanted those yearlings, bat do oot 
when I told im 80 finally. 


198 The following letter is here identified by the witna and 
marked Exhibit Z and read to the jury: _. a 


CounciL Biurve, Nou: 28, 186%. 
John Clay, Jr., Esa., M Dou Stewart & 
promt 4 J Ba. orth pean cee Toe to 


Dear Sin: Th the Canadian Bank of Commerce I ol btaine 
our address. Mr. informs me that you will be the mang - 
or the Wyoming Ca B Rasch On I am just in ‘nena 


shape; bave sent out a full lis 
ployed reduced to the winter basia’ : "Zme. 
work on/cattle for the ve nished. We had had one storm oes. 
a.few inches of snow, but did not pi ghee. or do cattle —- 

cleared off bright and x . are doing re 


and left eve thie 
ter’s rent al pone bey em 


better condition than usual at season of 
Communications addressed as below will me. oy 
Yours very truly, DAVID. STREET. 


Care Citizens’ Bank, Council Bluffs, Iowa. 


Dear Sins: Your favor of the 26th ult. is received, forwarded to 
from enne. By intment I met John Clay, Jr., at Coun- 
Bluffs ert the 20th ber, and had the foremen, Williams 


from Council Bluffs and that you have it before this ; 
ry tocable you. Mr. Clay requested me 
a statement of receipts and ex itures 
ed him if there was anything that I 


to October 2ist was 2,420. They 


ves ap 


I have not able to get this last report 


ranche they did not expect to 
with the ranche. They were 


ves—possibly 
ves, but they thought the calves too 
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=. In the letter of 28th November, I say I have just come from the 
.  vanch. The last time I was on the ranche, I think, was the latter 
part of October, and on the 28th of November I had just come from 
where I had been transacting business of the ranche with the fore- 
man at Rawlins. 

This estimate of 712 allowed for losses was an estimate that Mr. 
gis aa and I made. Mr. Stewart had nothing to do with it. - 
) ‘Ido not think I made any demand of Stewart for the yearlings 
=~  afterI received word that the company would not take the Lander 
= @attle. I think I notified him that they wanted the yearlings. I 
don’t recollect making any other demand except to notify him. 


98 L. WitttaMs sworn and examined for defendant: 
of Nebraska ; engaged in the business 
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owned-it, from 1879 until 1882, and until the spring of 1883, after 
;. hesold out. I commenced work there in the summer of 1879 and 
e%.. became a foreman in the spring of 1880, and remained one of the 
=  foremen as long as I was on the ranche. I kept tally of what I saw 
= ‘branded and ao to Geo. W. Miller, the superintendent. 
=: - In the year 1881 there were 28 or 29 hundred calves branded on 
ee ? 1880 there were about 1,500, and in 1879, 


‘oa August, there were between 12 and 18 hun- 


-up in the spring of 1882; was one of the fore- 
the round-up from the lst to the middle of May. I 


ily. Very fow words pased between us. Mr. Clay 


no questions asked of me at that time by either 
. Street as to how many calves I had branded up to 
to 


the season. I had branded somewhere from 

: half or two-thirds of the territory as- 

) to make — and brand the calves ; completed 
about the middle of July, and at that time suppose I 

1,200 or 1,300 calves; am just stating from recollec- 


d up to that time. Mr. Clay did not ask me anything in 
+the number I had branded up to that time. I had not at 
enas time comp | with Mr. Haskell, the other foreman; had 
-- mot econ him since carly in the spring. I made my reports to Mr. 

queees person in I have not the now that I kept the tally of 


Stewart, son of John T., and Mr. 
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Bogan about the middle of August; went first: - ie 
miles from the home ranche. We gathered the “ besver Ave i 
branded the calves at the same time; had an att of Sto 1s 2% hewn 
that was a very fair outfit; gathered 200 or 250 beeves oti 
Hen and threw them south of the Sweetwater reper 


We then lost two da 
ourselves into the empl 
We then went to 
head of beeves ; ‘Dranded all the calves in 
probably left 40 or 50 head: unbranded ; 
the men had quit and one was sick ; we were 
kell had gone to Lander ; took us 5 or 6 days to gi 
and do the work in Poison Creek country ; then th 


south to Crook’s Ga 2 ee 
200 Next went to the Rock cou mn ; 200 besves 
or more; branded the calves clean in ntry : we 


next to Long creek. While we were taki 
in the Black country south of Crook’s 
slight snow-storm that d ——— cattle from 
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to the first entry and see what iti, =; 

Plaintiff ‘objects to any reading from this book, the book being =: 
the best evidence, if it is In evidence at all. a 
Defendant here offers the book in evidence, and it is admitted. 7 


: 


proof is | m-: 
book in theirown behalf, and for tite farther reason = 

231 Mr. Hussam: If Clay doesn’t admit thet I will have te ~ 
prove that, of course. | a 
Joun_ T. Srzwant sworn for defendant : i 
Q Is this the book that was given to Mr. Clay out on the inened 
tien tri (eehiiting herd register)? ss 
eo, @ 


Defendant again offers the herd register in evidence. 


By the Court: That is the book that is referred to in the power 
of attorney, and the one that was shown to Clay. C aly it i6é 
admissible. Consider it in evidence now. ~ oa 

Plaintiff excepts to the ruling of the court. ear SS 

Said book is marked Exhibit I and the following is a copy of thai, 
sume. age 
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Q Give me the voucher of the first entry of heres. I 
wane to show the purchasers of the horses thet are 


A. ‘There is the whole bunch of them (peodesing package of | 
- Defendant here offers vouchers in evidence. SB aig 
Wrrnzss: That is for a many more than the books shows ‘| 


a 
™ i? 
nga ge 
- 


Crose-examination : a 

Q Mr. Patterson, when did you make these entries here in this 
horse register ? ae 
A. From time to time as the matters came up. ica 


Stewart ? ees 
A. Either on memoranda given me by him or on the bills of sale: 
handed me by him. eee 
4 him or documents turned over to you 


not show the amount paid for these, does it ? 
A. No, sir. 


the 


pepderd 


which there is neither 
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a Mr. Hussazp: Well, this bundle,.as I understand contains 
the bills of sale for such horses as you have bills for and 


A. Well, I think there is in the neighborhood, perhaps, one or two 
over a hundred; one or two over. 


Q. As book-keeper did you come in possession of these vouchers 
and _ of sale through i Stewart in the regular course of busi- 


A. Yes, sir. 
240 Q And these vouchers have been in your custody as Mr. 
Stewart's book-keeper ever since they were taken ? 
_ A. Yes, sir—that is, ever since they were given to me. ' 


Defendant again offers the vouchers in evidence to verify the pur- 
chase of these and the payment for them. 
Plaintiff objects as the evidence now stands. 

j sustained. 


rbiecti 

: money out by you as Mr. Stewart's agent in ° 
for caer A gg is wad 
A. Pai somebody in the office. 

QQ Does 


ee ene eee eomenaes Cant you 
produce as to all these bunches of eattle? 


Now, are there 


them. } 

bunches of cattle or bunch of cattle for 
l of sale or check or voucher to show the 
? What bunch of cattle or 
you have been unable to find the 


a “Pilchee were puschanel foe whl 


bill of sale or checks? i 
A. I think there is one... 


Plaintiff here objects to the admission of the receipts and bills of 
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2 Now, what is this bunch ? sii 
@ Will you turn to it? ‘ 
(Witness opens herd register.) ~ ; 


cattle i in the shape of a a 
A. I made a transcript of their accounts, showing the d | 
| money paid them, cede  » memorendans fo Me Miler band | 
writing showing the purchase. Bes 
Objected to. ) Sos 
Q I want to know if the money here os. 
to have been paid to Robenson and Wolley was ra tot og to.% 
| your know pee 
: Q What amount was paid to them? pias, 
“4 A. I will have to make some figures on his, aon ape oa 
an allowance made them for telegrams and exchange. a 8 


By the Court: If the money was if the cattle were: 
what difference does it make what were bought for? 


Q. Did you farnish or assist the attorneys on the shies 
make a complete copy of all your vouchers Score 
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- Objected to as immaterial. 
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Exarsrr No. 7 


Is letter of D. Hunt to Jno. T. Stewart, duted Miller Bros.’ ranch, 
Thureday, May 22d, 1879, saying that he has tallied 100 head of 
steers, and that they have hewn randed 71. 


Exuzsirt No. 8 


“Caste Vater, May 26th, 1879. 
“ Received of J. R. Miller one hundred steers, branded a on left 


side of bod | - 
 Gigned) | GEO. C. WHITM ORE.” 


Exursait No. 9 


Is as follows: 


Is as follows: 


. . “* Received, Green River: City, W. T., July 6th, 1879, of John T. 
Stewart fifty-four hundred and fifty dollars on account of two hun- 
og irty steers, to be delivered across the road from where 


' Gigned) WM. JENNINGS, 
“By ISAAC JENNINGS.” 


Exarart No. 10 


Ge eeremh 1879, signed ©. W. Millon foreman showing recchts 
: C. W. Miller, foreman, showi 

4 cattle, mixed, and reciting 
forth in a contract between MT 
ng, ange 1, SH, pnd 


7 Wyoming, August 18th, 1879 


_ Exum No. 12 
bof MD. Hammond for bimealf and as atto 


Is as follows: | | 
“ CouNncIL 


“ Received of Jno. T. Stewart fourteen hundred a 
4 re dollars on account. 


“ (Signed) ROBISON, WOOLLEY en 


249 Exuisit No. 14 
: Is as follows: 


“ Received of Geo. W. Miller 
of account of Robison, W 
“ (Signed) 


t and, i 
& with John re ; 


Exursir No. 15 ' = : 3 
0 statement of oe Se Jno. T. Stewart and Robieoa, 9 
ley & Hoge, showi pt by Stewart of cattle of vi 
thenumberof 1 172, pa acknow 


14 horses, in ali to the amonnt of and 
leaving a balance due R., W. & H. of $8,516.51. 


Exumuir No. 16 
a - account Tt between Jno. T. ia ote 


ment of hogs Bong 0830. 
Also following receipt: 


“ Received duri 
at Puris or Bear 
— on account. 


May (19th or 20th), 1881 
for Jno. T. Stewart, fiheen 
CE. 208 
“For ROBISON 
All ‘aipabedees exhibit where dates are given are d 
year 186 
250 Exursrr No. 17 ; 


Is bill of sale, L. C. Lee to Jobn T. Stewart, cue & ~ 
steer, dated 20th June, 1881. on ie ¢ - 2 


by John T. 


and payment therefor aggrega 
“WAleo statement of loading and shipping June 27 of 15 cars, 332 


$a. Exar No. 19 

Is bill of sale, as follows: 
“Tures Caossincs, Sweetwater, W. T. 

“I have this day sold to John T. Stewart fifty-one head of cattle, 

which are delivered, together with my interest in the < road brand 
on Sweetwater, for value received, this 20th day of August, 1880. 
“ (Signed) L. C. LEE” 


: . AJjso a statement of the ranch brands on these cattle. 


Exursir No. 20 


ecto by Sees See es ee 
1881, conveying to John T. Stewart of 160 head of cattle of 


ackr of $2,789 in full t therefor, 
See enone nce 


been delivered and warranting title. 


251 Exuzeir No. 21 


Is bill of sale by J. K. Moore, dated Fort Washakie, W. T., Aug. 19, 
momen Pp om ang T. Stewart, at $16 per head, of 198 
mixed and 81 calves and acknowledging payment in full. 


Exursit No. 22 


Is bill of sale by N. J. Baldwin, dated Lander City, Wyo., Aug. 25, 
1881, conveying to John T. Stewart 27 head mixed cattle and ac- 
kunowledging receipt of $432 in full payment therefor. 


Exar No. 23 
= sale by C. O. Mount, dated Stewart’s ranch, Sweetwater, . 
. Oct 16, 1881, sale to John T. Stewart of 8320 cows, 100 year- 
=a bes, eee anes yearling heifers at $18 a head and 220 calves 


= Exararr No. 24 


= Je as follows : 

‘ : “Srewart’s Rance, Sweerwarsr, Oct. 15,1881. _ 
aM | pion —_s have sold gpa one tor hae 
| to which I 300 yearling steers a yearling heifers at 
2 Uae price of 615 por head. 2 

a ee) es A. J. HUNT.” 
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Is bill of ele, dated Carbon Co, Wyoming, March 31, conveying oie 
J. T. Stewart 1 cow, consideration of $20. | “ae 


. Exar No. 26 


Is bill of sale by W. ranch, March 10, 4 
1879, convening to Gen W. Miller 1 cow soe ark btiee calf ee 
; 3 tion of $20. REF. 
Exurrr No. 27 
Is as follows: 


“XXXmeos, Swexrwarer, W. T., Feb. 17, 1880. ) 
“ Received of John T. Stewart $27 for two cows. 
“JOHN BLEIVER.” 


Exar No. 28 


Is as follows: : 
« XXXines, Sweerwarter, W. T., M’ch 8, 1880. 


“Received of John T. Stewart $30.60 for 1 3 and 1 3 year old 
steers in full. 
“ (Signed) A. LENNAN.” 


Exuzsir No. 29 


Is as follows: 
“ XXXinee, Sweerwater, W. T., Aug. 6, 1880. 
“ Received of John T. Stewart $25 for part payment on 6 head of 


lame cattle. : 
“ “ (Signed) KELLY & EVERHARDY.” 
Exuisit No. 30 


Is as follows: 
“XXxXinos, Sweetwater, W. T., Aug. 7, 1880. 
“ Received of John T. Stewart $45 for 3 head of lame cattle. 
“ (Signed) LOT E. ANDERSON.” 


258 Exausit No. $1 
ment bag dated XXXi Sweetwater, W. T., Aug. 2, 1881, 

=<. acknowledging payment, 
(Signed) Stewart & Rickard. 


Exar No. $2 


Is as follows: : 
“XXXines, Sweerwarer, W. T., 0. 1,1881.  — 
“ Received of John T. Stewart $22 for 1 steer and ment faruished:- a 


“ (Signed) . 
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each animal aud acknowledged before notary public. 


Exursrr No. 36 


at &. W. Jacobs with John T. Stewa 
March 20th, 1879, showi 


: 


dated West Liberty, 
sale of 14 bulls to Stewart and 


- bal. due Jacobs, $227.88. 
ag Exursit No. 87 


al 


1a bill of Robert Miller to John T. Stewart, showing that John T. 
ae coe Phony ge of Robert Miller 49 bulls, siadietatlon $2,475, 
€> peid in fall April 11, 1879. 

es Exnisir No. 88 


3 


' ‘ Is bill Rob’t Miller to John T. Stewart—6 bulls, $250. 
| : Exursir No. 39 


Hy 
: 
4 
ail 
s 


= ey Ce Exursir No. 88 

E. Is receipt James Taylor for $86.50, payment for 7 head cattle sold 

a * J. T. Stewart, dated Oet. Oct. 28, 1881. ss 

4 Exuisrr No. 34 

E> Is receipt, dated Nov. 8, —_ showing payment by John T. Stewart 

p to J. J. Bignor of $86 for 4 cattle. sat 
Is bill by D. H. Flinn, sigaed 15th March, 1879, conveying 

~ _ to dobn T. Stewart 11 bulls, in consideration of $550, stating pedi- 


J oe 2 
oe, Ay Sy 
‘oe, 


: = | <p iay goranin thal that 15 bulls sold by me this day to John T. 
‘8: are none them less than three- 
i excepting ry from Jacobs’ stable, West Liberty, Iowa. 


Tape 11, 1879. 
“ ROBERT MILLER.” 
Exutsrr No. 40 


oe rl Baty ows, to Ravlon, Wy Stewart, and adel: 
a, etx bin ranche on the Sweetwater. tas 


Exazsir No. 41 


Councit Biurrs, July 19, 1881. 
of John T. Stewart four hundred and sixty-five dollars 
a 


8. M. BALLARD. 


X 4 2 3 Kh) 52 by oe Oks re) 
a : . ~~ Bal 
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_ 2 cow ponies, dated 


Exurir No. 42 4 
Ho podigoee of 85 baile esl to Jebn F. Gtounsh by Ia. F- ReseAge Ss 


: . Exszarr No. 48 
Is pedigree of 21 bulls sold to J. T. Stewart by L. F. Ross May, 1880. 


Exursit No. 44 


Is certificate by O. Hillard, ~~ Nov. 25, 1884, to the effect that 
during the season of 1880 he i fen for Joho T. Stewart 18 bullae = 
and shipped them from Council to Rawlins, Wyoming, for 
Stewart's ranche, on the Sweetwater, W : 


256 Exuisit No. 45 


Is bill and reosipt showing sale by J. S. Latimer of 51 balls to Joba. a 
T. Stewart’ and payment therefor in full May 4th, 1880; 
aggregate am’t, 


Exuisit No. 46 4 

sale to John T. Stewart by EP. Hardesty | 
, at Wells, Nevada, July 10th,1878 
_ Exar No. 47 


Is certificate that William Satip hed eold J. T. Stewart 1 mare, a 
dated Atlantic City, W.T., Nov 4 


Is receipted bill showi 
of 15 horees, at $35 per 


| Exursir No. 48 y 

Is bill of sale by Robert Reeder, 1 horee to John T. Stewart dated 
Stewart's ranch, W. T., August 14, 1879. a 
Exarsir No. 49 


Is bill of eale by Lew. C. Weigand, 1 horse to John T. Stewart, 
dated Sept. 20, 1879, Carbon Co., W. T. a 


Exarsit No. 50 


Is bill of sale, Lew. A. Smith to John T. Stewart, one road horse, 
valued at $35, dated Ferris, W. T., Aug. 20, 1879. 


257 Exuzsit No. 51 
Is bili of sale ey Bros. to J. T. Stewart, 4 horses, wagon, and. 
harness, dated Rawlins, Wyoming, Oct. 28, 1879. 

Exuzsir No. 52 


Is certificate of sale by L. Williams and R. Buel to Geo. 
Xxxions Sweetwater, W . T., March. 


Exuzrsir No. 58 


Is bill of sale by H. 8. Wooley to G. W. Miller, for J. T. Stewart, of 
2 horses, dated Paris, June 8, 1880. 


Exmusir No. 54 a 


Is bill of sale by John J. O’Brien to G. W. Miller, 1 horse, $40, dated 
Ft. Fred. Steele, W. T., July 10, 1880. 


Exuzsit No. 55 aan 


Is bill of sale, R. E. Haskell to John T. Stewart, 2 horses, dated 
XXXings, Sweetwater, W. T., Sept. 16, 1880. 


Exuzsit No. 56 


Ie bill of sale by Robison, Wooley & Hoge of 17 horees, dated 
XXXings, Sweetwater, W. T, 1880" | 


Exuzarr No. 57 


sale by Ira Nebecker to John T. Stewart of 8 horees, dated \ 
Rick county, Utah, March 25, 1881. 


Exuzrsir No. 68 

of eee es for J. T. Stewart, one 
Sused Randolph tah, March 26, 1881. . 
Exuzarr No. 50 


Sipriano Albares to Geo. W. Miller, of 21 horses, dated 
county, Utah, March 80th, 1881. * 


e receipt — payment for one horse sold by Jas. Ewans to John T. 
mek Apr. 8, 1881. a 


Exurerr No. 61 


Te poe B. Haba of $810 foe 5 horn old J.T Sowa 
2 [XXings, Sweetwater, W. T., Apr. 8, 1881. 
Exuzarr No. 62 


Geo. W. Miller on J. T. Stewart, in favor of David 
pevelaciteen ens _ 


_ Exuarr No. 68 
mgan for $125. for1 horses sold to John T. 


on ap Ie 
ih «ha 
. . 
pe 


\ 


@ 
rc} 


Exuisir No. 64 
Is bill of sale by J. P. Bowman to Geo. W. Miller of 8 saddle horees, 
consideration , dated Rock Creek, Wyo., Aug. 10, 1881. 


259 Exursir No. 65 

Is bill of sale by Frank Wolcott to Lewis Williams, as foreman and = 

agent of Mr. Stewart, of Council Bluff, ry for Ag head of horses, . * 

dated Deer Creek, Wyoming Ter., April 28, 1882, 4 
Exursit No. 66 


Is receipt — Chas. Hill from John T. Stewart of $85 for one horse, 
dated ings, Sweetwater, W. T., April 31, 1882. ‘ 


Exuisir 67 
Is receipt of N. Y. hate Seng yh ee nen 
dated Sweetwater, W. T., May 20, 1882. 
Exurstr No. 68 


Is contract signed 2d 1880, J.8. Latimer, for the delivery 
by him of 50 to 54 bulls to to be delivered between 
[st and 10th of May, 1880. 


Exursits Nos. 69 ro 101, msciusive, 


Are checks, drafts, and notes paid by John T. Stewart for horses, 
cattle, and bulls, bearing dates between Feb. 27th, 1879, and June 
7th, 1882, and aggregating in amount to $13,281.48. 


260 Moruine Szsston, Jenuery 22d. 
' Examination of James Patrerson resumed. 


Direct examination : 


Q Mr. Patterson reap sy Se J may state whether or not — have made ;. 
from the books of Stewart, as an accuuntant, a careful estimate 
of the she cattle during each year that Mr. Stewart owned the ranch? 

A. JT have, sir. a 

Defendant here offers the statement referred to in evidence ass © | 
mere computation from the books. _ 

2 Thin ioe cornest qamngeeation, fo 1, Mn. Fettenm? 


saline marked Exhibit 0, and the 
miowing 29 nan Gavel’, | 


Ex. O 1. 
Cows, 1878, 1,001; calves driven in, 670. | 


Branding of 1879. 
Calves delivered with Cows in of 1879...... 1,001 
cows purcliased— Yearlings in 1878.... 


. 896 Cows in 1879 .... eece 127 
826 Cows bought in 1879. 472 306calves : 
ae. “ ‘ 4 


ae ge 
726 2,235 

Calves branded... 1,258 

Deduct calves delivered 

with cows.......... 

1,508 | 
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6 time they were turned loose was 1,402 in the Goodwin Bros. outfit 

870 in the Bishop Hammond out&t ; that left $320 odd cows still 
two herds of cattle to have calves. 

there were a few little bunches of cattle along there; one 9, 

lis, short-horns, and 29 short-horns; those 

in West Liberty, Ilowa—the 88 head were; the 29 head 
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reported these numbers in he explained the con- 


dition, the difference in the calves in the two lote that way. The 
next thi was 64 head of short-horn bulls, deliv- 
ered out of 1880, bought of J. 8. Latimer and 
others. head of thoroughbred Devons, and the 
next 20 short-horns. The next entry here is 
cattle C. Lee. 
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I have the bill of sale, and I 
uffs, and put them in the cars myself, 
out antil got to Rawlins, a 
steers from neon & Wooley. I was there 
. in. The tally was correct. This is the lot 
thet Mr. some of his papers missing in. There was 
<2 M0 bill of sale with them and only a part of the vouchers, although 
2eee-papers were there on which they and I had figured up the 
-<emnount of 1 staff came to and the amount I paid 
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bill of sale, and they 
nderstanding of the agree- 


You may state whether or not under the power of at- 
ven to Mr. Tait there was any understanding or 


: S | your part to compensate those gentlemen in case they 
.. should sell your ranche and range ; and, if not, where they were to 
E their pay, if they got any. | 
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Objected to as irrelevant, immaterial, and not the best evidence. 
Objection overruled, and plaintiff excepts. 


4 | ing to do with: paying it. They did not get any- 
Bt. I they my have got ne a och of the 
f company. 


I remember meeting Mr. Clay at Rawlins to i the ranche. 
b and books to him to look at. was examin- 
early when we met,and we were anxious to 
hen we did get away. After he had fin- 
examination of the books he handed them to me, and they 
the home ranche, where he could examine them at 


D evidence) is the same book, and there are no 
es made and no new entries since. The papers spoken of were 
. contract and a copy of the descriptive 


i Ae the. we left Rawlins on the 2d of July and drove 
= entil 10 o'clock at night; came to a little town called Ferris; stopped 
pir: Mat with a man by the name of Gantlin. 7 
)mext moruing we started quite early and on our road, 
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. Imade no statement of that kind, nor any kind ; 
tio statement to make; I was selling the property on a set o 
and m books, and I hadn’t any oral statements to make that 

could misunderstand or state wrongfully or wilfully after- 


you, Mr. Stewart, whether he made any inquiry as 
y calves had been branded ? 

He never asked me how many calves had been branded ; had 
| the cattle to see; the cattle show for 


was 0 caltle 

and didn’t make any inquiries of 
eer enanen the boys and tried to get 
uestions in regard to the cattle or' range 
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y about the cattle—about the man- 
seemed to.be very anxious to know how 
for the future, and I had 


you had 


to him to the effect that he 
of your foreman in re- 
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A; ‘2-camashed he know how the vanche was 


time? 


branded on the range. | Les 
Q. Did he tell you at that time what he had told Mr. Clay? - 


A. He told me that be had told Mr. Clay that he did mot 


277 know, except so far as hisown work wasdone. Up tothat time 
I bad not heard from either Williams or Haskell the nu 
that had been branded. I had not seen them for two months 


not been at the range prior to that time during the |. 
and had not had any from them at all. I bed no knowledge 
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wi ou whether at any time during nepection 

or going back with Mr. Clay or at any time prior to thesaleor 

afterwards or any time in the past you ever said any such thing— 
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14 or 15.of the bulls were delivered. 
at the outside, 80 dollars, delivered at Raw 


of 1882 was 20 to 21 
I based my estimate that there would be 4,000 calves 
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Re Did Mr. Haskell at that time, at Rawlins, tell you what Clay 3 
asked him in regard to the number of calves branded uptothat . “7 
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The martet value of good mized yearlings on the-range that fi i 
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Crose-examination : 
| BF cach eae of the cattle as they appear on the book was 


ces Err ga the cattle at the ranche. During the time 


fas sapene 5 wes there o geod mony tenes 

Q Did you look over these different of cattle? 
4 They were all looked over except the last few purchased, which 
were made just beforo Mr. Miller came iv. The purchases that I 
s report as to 


- -. did not tally myself, I took the foreman 
- 279 those. 


Q And the branding—do you know anything about that, 
nee you got information from your foremen or oe men on the 
A. No, sir—that is, as to the numbers. 


T had his telegram ‘from 2 Franco taking 


| you? 
Maire cod asked me if I would meet him there 
cea Soya iors was one of the nen who had 
n regard to the purchase of the 
reputation a 


at orate iene Sle wan fuoiling with 
ym was located. The letter now shown 

by 0 in New York to Mr. Majors. That was before 

ws were actually made. 

wi Se which 


icon? 102 Broapway, N. Y., 3-25, 1882. 


3 ae r request I beg herewith to submit a state- 
zi oppo Sours /1 range, as shown from the book. 


correct in round a 


Soares was & bad year, and our branding ran down to or below 45 


ee fete 33 ei wate we 
Yo understood that Mr. Clay wus out there to examine 
oo the property and the cattle; that is what he 
oo |S for. 
. Stewart, do you mean to say that he never asked you 

t the calf brand of that at all? 

sir; he never did; never did, sir. 
even mentioned it? 
we were riding through those cattle I suppose that he 
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number and the brand that was going on ? 

quality of the calvee—— 

—_ that was showing up, he never asked you 
there to see; he was an expert. 
he tell anything about the number that were being 


an expert; I suppose he could. 
around with him could you tell how many had 
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an expert; I was just an ordinary cattle man. 
you mean to ay Binge r. Clay in riding around on that 

ver the territory he did could otal anything about 

number of calves that had been branded up to that time? 

Yes, sir; he could if he wanted to. . He could have kept 

emorandum just like the foremen do. 

what he saw ? 

. what he saw. 

keeps it from seeing them actually branded, 
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could a foreman get at the amount of the calf brand ? 
have a men round those cattle and tallied 
to. 
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_ *Q How long have taken ? 
~ A. Idon was there to i 
-- That ree or four weeks, wouldn’t it? 
“A. I don’t to inspect a of the dimen- 
s that don’t su company sent 
‘there an came there, being such a cattle man as he 
: aoa oan Me eaperen to go through a range of that size in 
Por Uve Gays. : . 
@ I say it would have taken four or five weeks to tally out that 
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number of calves that seemed to show up on the . 


A. He could have 
285 wantedto. I am not 
QI vo os wool suggestions to the contrary, 
am not any 

but I would like to have y you getios one contury, Me. Sma 
are fair ones. 3 
A. I can’t answer that one. ei 
Q. Can’t you answer the question whether those cattle could be = 
tallied in four weeks? a 
A. No, sir; ron accep not be tallied in five years, but he could a 
er seg cal there substantially. ie 
Clay could have tallied ? Be 

A Tay te cattle he saw he could have had rounded up and ; 
out. ‘ 


a. How long would it have taken to have rounded up what he 
‘A. T don’t know, sir. We were riding there for six or seven days es 
I suppose what cattle he saw could have been rounded up aa 
little while and tallied out—what he saw—that is, be could eee a 
— the mi lh at cattle and — of —— if Ang been: §> 

were not being sold by tall we a 


erceud of thing what information he cou ‘shat fe what 
ably would at 
So if he had been there for the pu of getting what’ infor “g 
matiun he could about the calf brand e would have had them 
tallied out? ~s Sa 

A. I said he could have had it done. 

Q. You didn’ — ae any talk with him about the brand? tat 
A. Mr. Cla meng tye ,and he knew utes 
I told bim =a Rawlins When foreman told me a 
286 been making a noe pr of ita that he knew ~ ~ a 
roperty was being 80 tten representations, a 
not p 4 to make a seeuenatalion that he could misonderstand = 
or that he could falsify. ig 
2 What made you mad—to find out that he hed been inquiring oe 


of the foreman ? a 
A. I was not particularly ot I did not think that he had done ‘> 
just what a business man would have done. a 
Q. You did not think that was any part of his business there, to a 
ask agg mye of your foreman ? a 
~ foreman wasn’t there to answer. a 

a n’t you swear that Haskell was to take him over the range vg 
and answer oe questions? oe 


A. No, si 
2d Did you tell Haskell that? 


> 


set v5 agli i 
« I have told you I didn’t think he had; he was there to look 
not there to make any inquiries? 
From came inquiries upon proper subjects. 


And that is what you were complaining about? | 
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other man had done. He could not know what other men 
that had not to him. : | 
could tell what he had done? 

could have told that—I understand he did tell him. 

you angry at what the foreman told you of what Clay 


not particularly angry at anybody. I did not think it 
ing for a man that claimed to be a fine expert and every- 

that kind to go amongst the — 

ou think a man coming to find out all about that 15,000 

cattle and those calves ought not to ask anything of the 


| t think he could make a sufficient examination in a 
I thought he came out to see and not toask. At any rate, 
t that I had executed a set of papers and I proposed to stand 


not propose to make any tations out there? 
to make no representations further than I had made 
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that kind. ay 
a 3 Did he make any veel da? tha — as to the number of cattle? 
A. He swore the other da edid not—he swore first: he 


didn’t and then took it beck. 
Q. Answer my question. 


Question read by reporter. 


289 A. No, sir; he did not make any inguiry ae 
Q. You told him that it was range very and that there 
was your books, didn’t you ? .. 
A. He could see from the cronntod that it was cane te 4 
livery ; it was not necesea me to tell him that. . ; 
Did you have any about it? | 
A. I don’t think we did, sir. 
Q Did you have any talk about the losses of the winter before? 
A. No, sir. 
About the weather? 


The general character of the weather out there? 
ink it is likely we did. 
Well, did you? 
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290 sand bemoan then He did not seem to ha a 
to anybody. For that reason I nid to him, You have nat 
me what your idea of this is; it is not a matter of 
quence, except for the fact FE wunlt te nate 
I said I don’t care whether you take the 
So the sum total of is 
were going out there that D 
the particular kinds of cattle, or the number 
probably be sh a 
or probably wou a atau 
or mentioned between you 
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. He never asked you your judgment about any of these matters? 
| A. No, air; he never did. eascer atlichess the quedience! 
understand Jadge what's his name, there, to put it 
Q Never any inquiry of you as to the number of cattle or 
ner ae ae ap 
"ke mete inquiry of Judge, } hich 
. no inquiry of me, upon any su w 
spuntet the optional een . that I bad Fann serene 
descriptive letter of the range; that I had executed these matters 
of the water and those thi I don’t recollect, because if he had 
stated anything about it I Id have talked to him about them. 
I don’t recollect whether he did or not. He asked me about my man- 
ite agement. . 7 
291 Q. You were going to leave it entirely on your figures on 
, and was not going to talk with bim about thoee mat- 
ters contained in the papers? 
A. No, sir; I was not. . 
Q And you determined on that course when you went there, had 


ou? 
. A. Not more than I would on any other transaction when I knew 
what my rights and what my duties were. | 

Q. When you put those representations of numbers and all that 
sort of thing on paper you were there to stick to that and not any- 
thing elde? 

A. Was I? 

Q Was you? 

A. I was there just simply to hand him those papers that I had 
executed, to hand my cattle register to him, and to furnish him 
:, . facilities for going over to the range to make the i ion of the 
a. -_ I not been asked to go out there to tell him this story 
a over. : | 
~ .  Q Whatever was said in those contracts and those books you pro- 
a — stand on that and not to say anything further about it; is 
A. Did you ask me a question or were you making a statement? 
Q. I ask you a question, Mr. Stewart. | 
A. Read the over 


@ an have rather a bad way of making a statement and then 
A. 


Reo 2 - 
o5 

. ae 
Phos: 


is 80. 
Yee; you scare a fellow. 


Mr. Hussarp: You néed not be frightened ; he is just like me— 
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= $03 - Q Mr. Stewart, you would have been perfectly willing to 
e. i» ~, tell Clay all about judgment of these watters if he 

2, @eked -wouldn’t you have been ape pe to give Clay 
=. your jadgmert on these matters if be ked you : 
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And thercupon, afterwards, on the — of January, 1885, the | a 
plaintiff offered and introduced, among ote evidence, the “a 
ing testimony in rebuttal, which was and received subject to 
the objections and exceptions therein shown, to wit: ) 
298 Plaintiff's Rebuttal. | 

F. W. Frencu sworn and examined : 


I was a member of the firm of French & Jones, and owned a 
of cattle on the 71 range in 1882. I know William 
present in court when he testified; heard his testi 
assisting me in branding with my brand calves that were 
71-quarter-circle cows. statements of his were false. 


W. H. Forgzsr recalled. 


By Mr. Swirr: 
Q. Do you recollect a ay ie in Chicago with Captain 


Haskell in November, 1883 
yself were present with him. . 
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By Mr. Swirr: 


Q Mr. Clay, do you know the time that Captain Haskell and Mr. 
Forest came to my office in Chicago in November, 1888 ? 

A. I don’t know the exact date. 

~Q@ Doyou know that they did? 

A. Yes. 
eros Did ro. come from your office ? 
ae 


“ from weg te office to your office. 
came over you may atate whether 
at Miller told him that the calf 


A. 
ail In Ap ril of the same year upon the ranche did he tell you that 
lier borate ‘old him that the brand of 1881 was 2,200? 


a ree io time you met Street and Haskell.and Williams at 
Council Blufis on the 20th of December, 1882, when Street sa 


the 
-foremen reported to you the calf brand, did Haskell and Williams 


report to you at that t time the calf brand? 
A. They 4 did. 
Q What did they report it? 
A.. They said between 25 and 6 hundred; they were not quite 
suretoonecalf. 
Q What did they say about calves not branded ? 
A. They did not say anything at all about it. 
Q. Do you recollect the time when you were on the home ranche 
with “ ee when after returning at night he read to youa 
ing to have been received by him at that time? 
ah was after our return, I think, from the Poison Creek 
: ranche; in fc, Tam pontve it was afer out rtura 
Q. Calling your attention to the evidence of the conversation 
when he you that 2,800 calves had been branded, was that con- 
versation before or after the time that he read this dispatch purport- 
to be a cable? 
. It was before, I think. The cablegram now shown me is the 


| one shown to Mr. Stowart while he was on thestand.  Itisthe one I 


showed him at Rawlins; I had no other. When I arrived at Raw- 


s : lins that unsigned cable was all the instruction I had. 


ne aa given in evidence, marked Exhibit P. The following 


—* prepaid to San Francisco. Forwarded from San 
_ Deied eres 2, 1008. Received at Merced June 26, 12.40 


master: circle ranche, W ing, 
sar -drle ranch, Wyoming 
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meet you at Rawlins with letterfarnished Tait containing details, and 


take you over ranch ; direction for Code report mailed petalgnt it 4 


Kennedy ; forwarded ; ask Reed adjourn meeting 


The fo is an abstract of all the testimony offered by either 
party on the tel of this case. <3 ” 


296 And thereupon and afterwards, before the commencement 
of the argument of the cause, the Rigen: and defendant 
asked of the court certain instructions, which will hereafter appear. 
And afterwards the cause was argued to the jury by the ple 
and defendant, and thereupon the court gave to the jury the follow- 
ing instructions: : 


Inetructions Requested by the Defendant & Given. 


The first subdivision of the instructions asked by defendant, stat- 4 


ing the issues in the cause, is as follows: 
GENTLEMEN OF THE JuRY: The plaintiff brings suit against the 


defendant and all two causes of action. The first cause of ac- < 


tion is based on fulse and fraudulent rep | 
been made about the 2d << July, 1 
alleged that the defendant sold to 


Ud twenty-eight ban 

with said brand twenty-eight 
dred head of calves as the increase of said herd for the then current 
season, and that the whole number of calves as the increase 

297 of said herd for said season would amount to four thousand 

head.” Plaintiff excepts. 

It is further alleged, as a further false and fraudulent representa- 
tion, that “ he then and there did further state and represent to the 
said plaintiff and its t that the calves of said season 
amount to four thousand head, to be added 


and 
affirm that, exclusive of i 
sisted of fifteen thousand 
of horses running with 
tee anal the said plai tiff and 
tations to i 

branding for the purpose of ind 
to believe that the said herd, exclusive of | 
number- fifteen thousand head. Plaintifexceptsn, 

RO Ree ee 
resentations made by the and believed the same to 
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true, and that, so relying and so believing, plaintiff purchased of 
the defendant said ranch and herd and range outfit for the sum of 
four hundred thousand dollars and paid the defendant that sum. 
The plaintiff avers that when the said defendant made the said 
statements and representations above set forth and each and every 
thereof to the said — and its said agent he well knew that the 
same were false and fraudulent, and that at the time he made the 
- game and at the time of said sale there had not been branded 
298 2,800 head of calves as the increase of said herd for said year, 
and that there had not been branded more than 1,200 calves 
as the increase for that year, and that the whole number of calves 
for branding in that year would not exceed twenty-five hundred 
head, and also that d t then knew that there were rot in said 
herd more than ten thousand head of cattle, exclusive of said brand- 
8 130 head of horses. 

t is also duly averred that defendant made said representations 
falsely, fraudulently, and deceitfully for the purpose of inducing said 
wry: to purchase said herd and pay therefor the said sum, and 

at the time of making said representations and when the said 
sale was consummated the said herd did not consist of over ten 
thousand head of cattie, and there were not over 130 head of horses, 
and ae calves as the increase for that year did not ex- 
ceed twenty-five hundred head. Plaintiff excepts. 

The plaintiff claims in this count the difference in value between 
the said herd and horses as represented by said defendant and as it, 
in fact, was to be—one hundred and thirty-three thousand three 
hundred and thirty dollars ($133,330)—for which sum it demands 
judgment against the t in said count. 

The second cause of action alleged by the plaintiff — the 
defendant is that at the same time plaintiff purchased the ranch 
and brand and outfit above mentioned in the first cause of action 

the defendant sold to plaintiff eighty pedi short-horn 
299 bulls and 700 mixed yearlings, and to deliver the 

same by actual count on the range within a reasonable time, 
the round sum of four hundred thousand dollare paid for the ranch 
and range and outfit constituting also the consideration for the 700 
— yearlings and the eighty pedigreed short-horn bulls. Plain- 


excepts. 
- Jt is further averred that the defendant delivered sixty-four of the 
bulls and no more, and that defendant has failed to deliver the 
seven hundred mixed yearlings which are alleged to have been 
worth thirty dollars heed, and failed also to deliver the remain- 
ing sixteen bulls, which were of the value of one hundred dollars 


ortyg and prays judgment for $22,800 on this count. 


Defendant answers the first count of plaintiff's petition deny- _ 


ing generally and fically all the allegations of fraud and false 
representations, and all damages therein claimed. 
In anewer to the second count of plaintiff’s petition defendant 


| __ admits the contract as alleged by plaintiff to deliver seven hundred 
=: mixed yearlingsand theeighty pedigreed short-horn bulls, and admits 


iver the seven hundred head of 
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mixed yearlings and sixteen of the ped bulls, and avers that 
mixed yearlings were worth twenty-one dollars per head only, and the 
pedigreed bulls eighty dollars per head and no more. Plaintiff 
ex 


The defendant, for further answer to the second count, sets up 
three cross-claims—1, a claim for 23 steers, &c., sold and deliv- 


I. 


In regard to the second cause of action brought 
and the cross-claims set up by the defendant there is 
between the plaiutiff and defendant as to the value of 
hundred mixed yearlings and the sixteen pedigreed bulls 
defendant concedes were not delivered in accordance with 


5s 
ef 


F 


45 
Ff 


rl oo 4 pedigreed balls. I ve claimed b slaintiff aud 

ings an i t is clai y plain con- 
Seded bv defendant that the mixed yearlings and balls 
should have been delivered during the @ year 1 contract for 
the seven hundred mixed yearlings and eighty ped balls was 
a separate written contract signed by the defendant in the State of 
Towa, on the — day of July, 1882. You are instructed that this 
constitutes the ent—an Iowa contract—and the rate 


i 


est for the b of such a contract for the State of Iowa is six 
cent. per annum. You will therefore compute interest at that rate 
upon the value you may find the mixed yearlings and pedigreed 
bulls to be. Plaintiff excepts. : 
You will determine from the evidence how much is due the de- 
fendant on the three cross-claims set up by him, allowing in- 
301 terest at six per cent. on each cross-claim from the time you 
find the same became due. You will deduct the amount you 
find due the defendant on the three cross-claims from the amount 


due the plaintiff on ite second cause of action and the remainder 


will be the amount for which should render judgment in favor 
of the plaintiff and against defendant on the second cause of 
action. Plaintiff excepts. 

It is conceded on both sides that the plaintiff is entitled to recover 
whatever the difference may be. About that there is no contro- 


versy. 
And thereupon, upon the further request of defendant, the court 


ition it must have shown b proof, by a preponderance of evi- 
dence, to the satisfaction of the jury 
if the jury fail to so find yt 


recovery are true as alleged, an 
fendant is entitled to a verdict on the first count. Given—E. 8. 


Plaintiff excepts. 
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5. The jury are instructed that in order to recover on the ground 
of false tations such false representations must be shown to 
be of a then-existing matter of fact material to the transaction, and 

that no expression of opinion or judgment or estimation not involv- 
ing the assertion of an unconditional fact can constitute actionable 
false .representation, and in such case the jury must find for the de- 
fendant ~s the first count in the petition. Given—E.8.D. Plaio- 

tiff ex 
802 6. If the jury find from the evidence that the alleged false 
representations of the defendant consisted of expressions of 
opinion and estimates of number and statements of his judgment 
and expectation as to the number and character of his herd and not 
of any material then-existing fact which was not open equally to 
the knowledge of the agent of the plaintiff, then there is no ground 
of actiqn on the first count in the petition, and the jury must find 
for the defendant as to that count. Given—E.8S. D. Plaintiff ex- 
ts. 

‘7. The jury are instructed that it must be further shown by a pre- 
ponderance of proof satisfactory to them that Clay, the agent of the 
plaintiff, relied upon thealleged false representations, and that thesame 
constituted the reason and inducement of this favorable report, and, 
further, that the alleged false representations reluted to subject-mat- 
ters not equally open to the knowledge of the plaintiff’s agent, and 
if the plaintiff has failed in such showing there must be a verdict 
for. the defendant on the first count in the petition. Given—E. S. D. 
Plaintiff excepts. 

8. The jury are further instructed that in order to justify a recov- 

it must be shown by proof that plaintiff’s agent relied upon the 

al ered false representations and made them the ground and basis 

of his report, but that he (Clav) was so circumstanced as to justify 

him inso relying tng and placing confidence in said representations, 

and if it appears that he had other knowledge or had received other 

representations and statements conflicting therewith sufficient to 

raise reasonable doubts as to the correctness of such repre- 

808  sentations, then there can be no oye on the first count, 

and the jury find for the defendant on that count. Given— 
E.8.D. Plaintiff ex 

9. Unless the jury find from the evidence that the alleged fulse 
representations were made to Clay, that they were made with in- 
tent to deceive him and did deceive him, that they influenced an: 
caused him to make a favorable and that he had not equal 
knowledge with the defendant of the subject of the misrepresenta - 
ti and that his situation, circumstances, and knowledge were 
to justify him in relyi 
that he actually did 
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received conflicti from persons in a position to know, 
op tnthoenabatel or the number of calves branded at the 
time of his inspection, and he had the means of getting additional 
and more information on these subjects and neglected to do so and 
chose to make his on such partial and incomplete examina- 
tion, then there can be no recovery in this case and the jury must 
find for the defendant on the first count. Given—E. &. D. ntiff 


804 11. oe he Seep Sah Sky Saeed ee ee 
desirability of the purchase upon the extent and character 
of the ranch, the amount of the property he saw, and the quality 
of the cattle, not upon the alleged representations as to the num- 
ber of cattle and the number of the calves branded when he wason . 
the inspection in July, there can be no recovery on the first count 
and the jury must find for the defendant on said count. Given—E. 
8. D. Plaintiff excepts. | 

12. (The portion in the following parentheses stricken out:) (The 
only testimony in the case tending to prove the alleged misrepre- 
sentation in to the calf branding in 1882 is that of Clay, to 
the effect that when on the inspection, riding along with , 
Stewart told him thecalf brand of 18S2, up to that time, was twenty- 
eight hundred, and that statement is denied by defendant.) De- 
fendant excepts to — out part. 

The jury are instructed that in order to justify a apes Bin the 
alleged misrepresentations of defendant they must be by a 
preponderance of proof that the testimony of Clay. in that respect 
is true and that of Stewart not true; that such representation was . 
made with intent to deceive and did deceive Clay, and that he 
based his report thereon, and that if the plaintiff has failed to sat- 
isfy you then you mast find for the defendant on the firat count. - 
Given—E. 8S. D. Plaintiff excepts. 

13. If the jury believe from the evidence that the herd book 

offered in evidence by the defendant is the book kept by him 
805 of the purchases, calf branding, and sales of his herd; that 

it is the same book shown to Clay at Rawlins and exam- 
ined by him before he made his report; that the defendant bought, 
paid for, and placed on his range the cattle and horses therein 
shown, and that the cattle and horses on the range and delivered 
— — increase -— jenaeents we + a oo 
sales, then said book can only be.impeached by pro ; 
were falsely (and fraudulently) kept, and that Salen proof has 
been made they must find for the defendant on the first count. 
(Tkat is, if the sale was made by the book, as defendant claims, and 
without the fraudulent + nenerermgama imputed to the defendant} 
Given—E. 8. D. Plaintiff excepts. 

(The words “and fraudulently,” in the 7th line, were erased and 
the portion in brackets at the were added to the instruction. 
— Def’t excepts to modification. | 

thereupon the court gave the following instructions, re- 
quested by the plaintiff and given, to wit: 


JOHN T. STEWART V5. 
14 I am asked by the plaintiff to give a number of instructions, 
a portion of which I give and a portion of which I must necessarily 
decline to give. My attention is called to one matter, however, and 
as I cannot give the instruction as it is asked for, and as the matter 
it contains is, as I think, of the first importance, I will state my own 
views upon that particular point. Defendant excepts. 

I am asked to say to the jury, “ If they believe from the evidence 

that while Clay was making the inspection Stewart objected 
806 to Clay making inquiries about the number of calves branded 

of the foreman and other men and thereby prevented Clay 
from prosecuting inquiries which might have led to information 
that less than 2.000 calves had been branded, the jury are instructed 
that such acts on the part of Stewart amount in law to misrepre- 
sentations.” 

In reference to that point I feel it my daty to say this to the jury, 
that if the testimony satisfies not that after all the documents in 
question that have been introduced in evidence here went into the 
hauds of the home company in Scotland, where it had its office and 

i edd its business, if they were not satisfied 


ir j t and action on the information that those papers 
contained, but nevertheless sent Clay to Wyoming to investigate the 
facts and circumstances connected with the transaction to ascertain 
the number of cattle and the number of horses and the condition of 
the range, and the number of calves that would aver branded ; 
they sent him there as an expert for the purpose of determining 
those things for themselves and for himself and relied upon bim, 
and he was to go upon the ranch himself and exercise his own judg- 
ment, and ascertain from that without reference to any conversation 
had with Stewart, then it would make no difference ; but whilst he 
was in 


desired. If the testimony satisfies you that when they did go 
307 _=—there together, and whilst he, Clay, was maki 
procure the information which he did, and. whilst he was in 
a it, and while he was on the right track, Stewart would 
ve no right to throw him off the scent, so to speak, and prevent 
bim in any fraudulent and improper way from procuring the infor- 
mation desired, and, if he did that, that itself is making, or equal to 
making, false and fraudulent representations for a in ques- 
tion, but if Stewart did none of those things, then, of course, what is 
now said has no application. Defendant a ay 
15. In determining whether Stewart e@ misrepresentations 
about the number of cattle or the loss upon his herd or the calf 
brand of 1882, the jury will take into consideration the documents 
made by Stewart prior to and upon the sale, namely, the power of 
attorney to Tait, the descriptive letter, the optional contract letter 
to schedules made by Street, provisional agreement and 
prospectus, and his statements to Clay ; if the jury find he madeany, 
upon Clay’s iuspection trip, and if the jury find that in any of these 
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silent when 
or acts he fntentionally 


be justified in finding that Stewart made material m 
tions, and must find for the plaintiff, if the plaintiff believed and 
relied upon the representations made by the defendant. Def’t ex- 


the same to show that the same did not pass by defendant's bill 
sale to plaintiff, and to show who owned the cattle while 
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IT. 


As to the cause of action for falee and fraudulent representations, 
being the first count in plaintiff’s petition, you will observe that the 
false representations relied upon—separated into distinct heads and 
without the formal language of pleadings—are as follows : 

1. The representations that there had been 2,800 head of calves 
branded July 2, 1882, for the then current year; 2d, that there would 
be four thousand head of calves branded during the entire season ; 
3d, that there were fifteen thousand head of cattle on the ranch and 
range; 4th, that there were 150 bead of horses. Plaintiff excepts. 

In order to entitle a plaintiff to recover for fulse and fraudulent 

resentations, several things must concur: 

_1.-It.must appear that the representations were false; 2, it must 
appear that the defendant knew them to be false ; 3d, it must ap- 
pear that the representations were material; 4th, it must appear 
that the plaintiff relied upon the representations believing them to 
be true, and was thereby misled to his damage, for if it appear that 
the plaintiff did not rely upon the representations made, but relied 
upon the inspection and inquiry and examination made by him- 

self, with equal means of knowledge to ascertain the true 
811 conditivn and situation of the property as the defendant had, 

no action will lie—that is to say, the representations must be 
made about matters of which the plaintiff did not have the same 
means of knowledge and information as the defendant. 

2. Let us apply these principles to the facts in this case so far as 
oz are not disputed and see how the case stunds. 

t is conceded that the plaintiff did not purchase the ranch and 
cattle mentioned until it first caused an inspection of them to 
be made by Mr. Clay and his report received. It is claimed that 
Clay spent some days riding over the range and inspecting the cat- 
tle, making inquiries of the foremen concerning the range and 
number of cattle, &c., and that Mr. Clay also examined the books— 
the herd register—which purported to show the number of cattle 
which had been purchased and put upon the ranch when purchased, 
the number of calves branded, the number of beeves shipped each 
year, and all separated into classes, showing the number of cows, 
_ number of heifers, number of steers—in short, the book purported to 
show the necessary facts from which, by a mere process of computa- 
tion, the number of cows, calves, and culf-bearing heifers could be 
definitely and accurately determined at any time, excepting only for 
the uncertain matter of losses by death from year to year. Plaintiff 


excepts. 
It is claimed to appear from the books that there were on July 
2d, 1882, about 1 head of cattle of all kinds on the range, 
812 exclusive of the calves to be branded for the then current 
season; that, from the n tions between the parties to the 
sale and purchase, the nt declined to deduct anything 
for losses by death, but, on account of such losses, which were esti- 
mated by Mr. Street and Mr. Majors, who undertook to make the 
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sale of the cattle, he did agree to deliver to plaintiff seven 
head of mixed yearlings and eighty head of digreed balls in 
of such estimated lonses by Mr. and Mr. Majors; by 
option contract executed by Mr. Stewart to Mr. Tait, 
and brand were to be sold by him, if at all, asa 
Oe ee a 0 ee 
containing fifteen thousand head of cattle, as appears by 
with an estimate, made by Mr. Stewart, that four thousand 
would be branded that year, together with a prospective letter, 
ting forth a description of the ranch and range, and also that, 
case a sale was made, it was to be a sale known among Western 
tle men as a sale by range delivery. It is understood that a 
range delivery or ranch delivery means that the party pa 
the range and herd will take the same as they run, taking their 
chances as to the number of cattle that may be actually on 
range Plaintiff excepts. 

(it has also been claimed by defendant that it had been made 
appear by the testimony that the plaintiff had equal means 
facilities of acquiring knowledge and information as the 
as to the number and sex and condition of the horses and cattle 

the range and the number of calves that had been bra 
313 or ought to have been branded during the year 1882, 

that the agent of plaintiff, Clay, did not rely on 
tions of the defendant in making his written report to the plaintiff.) 

The preceding ph enclosed in brackets was given by the 
court, and the fullowing matter erased from the instructions asked 
by defendant : (“ It thus appears that the plaintiff had equal means 
of knowledge and information as the defendant as to the number of 
horses and cuttle on the range and the number of calves that would 
or ought to be branded during the year 1882, and the undisputed 
testimony shows that the defendant Stewart made no other or dif- 
ferent representations in regard to the number of cattle on the range 
or the number of horses on the range or the number of calves 
estimated would be branded for that year ex those contained in. 
the option contract and prospectus letter.”) endant excepts to 
the modification. 

If the facts so claimed and relied on by the defendant are sus- 
tained by the proof, then you are instructed, as matter of law, that 
no action will lie for any false representations alleged to have been 
made by the defendant as to the number of horses or cattle actually 
on the range or us to the number of calves that would or might be 
branded during the season of 1882. In other words, if the foregoing 
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contract are wholly immaterial, because the 
him the same data and knowledge a 

$14 which to determine such facts as the defendant 
’ the further reason that the  mmew con 
there 


letter did not purport to represent 
esnen ciated Gnenpe-eo he eame egnenved by 


172 JOHN Tf. STEWART V8. 


estimate of four thousand calves to be branded during that year 
shows on its face that it is a mere expression of opinion by the de- 
fendant and not the representations of any fact. Hence in such 
event there cannot be said to be any representations made by the 
defendant as to the number of cattle or horses or calves to be 
branded. If this claim of defendant be true it leaves only for your 
consideration the all false and fraudulent representations that 
there had been branded on July 2, 1882, 2,800 calves during the 
then current season, and what effect such resentation had by 
way of inducing the plaintiff to make the purchase. The defendant 
denies making any such representation. You have heard the 
evidence on both sides of this question, and it will be for you to de- 
termine whether the plaintiff has established by a preponderance of 
the evidence that the defendant made the representation that 2,800 
head of calves had then been branded. Plaintiff excepts. 

3.’ There is a direct conflict in the testimony on this question. 
The plaintiff’s agent, Mr. Clay, swears positively that Mr. Stewart 
made this representation that 2,800 calves had n branded some 
time between the 7th and 10th of July, 1882. The defendant as 
positively Ney having made any such representation or statement 

to Mr. ; 
815 (The following portion enclosed in parentheses is stricken 
out, from instructions asked :) 

(It is conceded by Mr. Clay that Mr. Haskell had previously told 
him that he (Haskell) with one round-up outfit had then branded about 
11 or 12 bundred calves. Mr. Haskell claims that he had told Clay 
that he had branded about a thousand or a little over, and that he 
supposed the other foreman had branded about the same number, 
thus making about two thousand calves then branded. Mr. Street 
testified that Mr. Clay told him on their way to Rawlins, after the 
inspection was practically over, that he had been told by Haskell 
that about two thousand calves had been branded, and expressed 
his disappointment that no more had then been branded. his is 
substantially the principal testimony bearing upon this question of 
the al false tation that 2,800 calves had then been 
a Defendant ex to striking out this. 

D 


intiff to recover in the first count this 
oe se a yg “ane must be established by a nce 
of the evidence. By a preponderance of evidence you will under- 
stand is meant the greater weight of testimony. You will consider 
all the facts and circumstances as disclosed by the evidence on this 
subject and determine whether the defendant Stewart made the 
fulse tation al to have been made in regard to the 
—_ of calves having branded between the 7th and 10th of 
uly, 

if you find that the defendant did not make the representation 

that is an absolute end of the plaintiff's case on the first cause 

316 of action, and you should return a verdict for the defendant 
thereon. Plaintiff excepts. 

—_ find, on the other hand, that Stewart did represent to Clay 
as 8 that 2,800 head of calves had then been branded between 
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the 7th and 10th of July, 1882, you will determine whether Clay 
relied upou any such representation or whether he was deceived or =~ 

misled by it, because, if it appear that the defendant madethe repre «> 
sentation and that it was not true, still the plaintiff cannot recover 
in this action as for false and fraudulent representations unless it 
shall appear that Clay relied upon such representation and was 
misled, to the of the company thereby. Defendant insists 
that it appears by Clay’s own testimony that he made up his mind, 
from an inspection of the ranch and of the cattle and from an inspeec- 
tion and examination of the books of Stewart, that four thousand 
head of calves would be branded that season. Now, if he arrived at 


ot oe te 
‘ 


this conclusion from such inspection and from the books and not 


from the alleged false and fraudulent representations of the defend- 
ant, then it becomes immaterial whether Stewart represented that 
2,800 head of calves had then been branded or not, and you should 
still find a verdict for the defendant on the first count in the peti- 
tion. Plaintiff my: 

On the other hand, if you find that Stewart did make the alleged 
false representation in rd to the number of calves that had been . 
branded, and that Clay relied upon it and recommended the purchase 
of the range by the plaintiff on the strength of the representation, 

and that he would not havo recommended the purchase by 
317 _— the plaintiff unless Stewart had made the representation, then 

you may fairly say that the representation was ma and 
if Fn find that it was false and made with intent to deceive and 
defraud the plaintiff and that the representation succeeded in so 
doing, then the plaintiff will be entitled to recover, and not other- 
wise. : ; 

4. Much testimony has been introduced on the subject of the per- 
centage of calves that are usually branded from the she cattle on a 
range of the character of the one in contro . Much testimony 
has also been introduced as to the number of calves that was in fact 
branded in the years 1882, 1883, and 18384, and the beeves 
from this herd during thesame years with a view to show that 
was a shortage of cattle on the range when Stewart sold it to 
tiff—that is to say, that there were not as many as fi 
head of cattle then on the range. It is claimed also by the plain- 
tiff that such testimony was introduced as tending to 
defendant did not purchase and pat upon the range the number of 
horses and cattle as shown by his books, and that therefore such 
testimony is sufficient to disprove the correctness of the books and 
x Sande seme of deoei¥i and defraadi the plaintiff : 

ug or 

nels aun ae mi t desire to purchase the 

e defendant, on 

amount of testimony to show that the failure to brand calves 
$18 and ship beeves in the years 1882, 1883, and 1884 were largely 
the result of death losses, unfortunate weather, the sickness 
of horses, the scarcity of hands to do the work, the taking away of 
forces to do other work, and the mismanagement of the business. 
The defendant has also introduced evidence in support of the cor- 
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rectness of his books, the original bills of sale, the vouchers, receipts, 
and other documentary evidence tending to show that all the horses 
and cattle purporting to be upon the range were actually and in 
good fuith purchased and om upon the range, and that the books as 
a whole are a fair, faithful, and honest and truthful representation 
of the transactions and management of the herd. If you find from 
the evidence this to be the truth of the matter and that the cattle 
and horses purporting by the books to have been purchased were 
actually purchased and put upon the range in good faith, then 
under the terms of sale and purchase of this range, if no fraudulent 
resentations were made, it makes no difference whether the num- 


ber of horsea-and cattle or either of them on the range were short 


or whether four thousand or any other particular number of calves 
were branded during the year 1882—that is, if the purchase was 
made as defendant claims—that is, from the books—and plaintiff 
purchased the property as a going concern, agreeing to take its own 
chances as to the number of cattle on the range, and had no other 
assurance of the branding of four thousand calves than the esti- 
mate made by the defendant himself, and on the last 
819 subject it is claimed by the defendant that he had a 
very competent superintendent by the name of George 
W. Miller, and that he based his estimate on the number of 
calves to be branded in the year 1882 upon the statement by Miller 
tu him that he expected to brand that number of calves during the 
next season. This testimony, together with his own knowledge of 
the herd, has been admitted as tending to show good faith on the 
ae of Stewart in making his estimate of the number of calves to 
branded. The defendant claims also that the price of cattle had 
materially advanced between the time of the execution of the option 
contract, upon the 15th of April, 1882, and July, when this sale was 
perfected ; that he fully believed the number of cattle and horses on 
the range to be substantially as shown by the books after the deduc- 
tion for losses as made by Street, and that the range and cattle were 
then worth more money than the defendant had offered them for to 
the plaintiff company. This evidence is offered to disprove any mo- 
tive on the part of the defendant to make false representations or de- 
ceive the plaintiff as to the number of calves that had been branded 
up to July, 1882. You may consider this testimony for what it is 
worth for that purpose. Plaintiff excepts. 

Finally, the charge made against the defendant of having cheated 
and defrauded the plaintiff by false and fraudulent representations 
is.a grave one, and it should be substantiated by at least a strong 
eee of the evidence. You will carefully consider the case 

is light and return such verdict as you think the very right 

the matter demands. Plaintiff aueuste, : 
$20 To the giving of such iustruction asked by the defendant 
and which is marked on the margin “ plaintiff excepts” the 


a ‘plaintiff then and there did duly except at the time, and the excep- 
+: tion became, and hereby is, a part of the record, and to each instruc- 


tion.given by the court as requested by the plaintiff and which is 
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was then and there duly excepted to at the time, and the exception 
is hereb mado a part of the sessed of the court. : 


And thereupon the court gave to the jury, on its own motion, the “s 


following instructions; to the giving of each of which the plaintiff 
and defendant then and there excepted, as shown by the exceptions 
noted on the margin: ; 


Instructions by the Court. 


5. I think perhaps I ought to say to the jury what is generall 
meant and what oe entutend in legal parlance by “a preponder 
ance of proof.” By applying it to the testimony of two witnesses 
who have testified, one on each side, you can demonstate my mean- 
ing. I refer, of course,as you must see without hesitation, to Mr. 
Clay and the defendant in the suit. Defendant excepts. . 

th witnesses have testified about the same transation. One 
swears positively, as I understand it, that the defendant Stewart 
represented to Clay whilst he was on the ranche that 2,800 calves 
had been branded that season down to the time that they were vie- 
iting the ranche for the purpose of making the inspection in ques- 
tion. Mr. Stewart as positively denies ever having said anything at 
all on the subject. Now, that is a matter of importance. If 
821 it was made by Stewart, the defendant, to the agent of the 
plaintiff at the time and in the manner claimed and far the 
purpose claimed, then, if it was not true and Stewart did not know 
that it was true or if he had no reason to believe it was true, than 
it would be a false representation, and you might very properly infer 
it was made for fraudulent purposese—that is, to induce Clay to make 
a favorable report and base his action thereon. 

Now, how are you to determine which of these parties has testified 
truly upon that point? I confess I do not know, but there are some 
common-sense rules, some reasonable rules, that we can apply for 
the purpose of testing the correctness of testimony of any 
witness. We are to see, in the first place, what interest witness 
has in the result of thecontroversy ; what inducement there is for him 
to testify fulsely ; how does he conduct himself when he is placed on 
the witness stand ; does he answer readily; is his testimony 
ently true, if uncontradicted (does he hesitate; does he p . 
does he withhold any portion of the truth), or does he testify fully 
and straightforwardly and to all intents and pu so far as can 
be discovered, fairly in regard to the matter in which he is called on 
to testify. If he does all those latter things, of course, it is in his 
favor. You can apply the rule to both of these witnesses and see 
what the facts are in reference to both of them, and if neither is 
corroborated by, other testimony, then you must say which has tes-: 
tified falsely. The two witnesses are in the same tion to know 
the truth of the matter about which they testify. (I su ther 
to hav: 


can be no doubt that because it relates to a conversation 
been had by one with the other, so that both stand in the same po- 

___ sition, the rame attitude, and have the same opportunity to 
822 know the truth of the matters about which they are testify- 
ing. If that be so, you apply the principles and reasons: 
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which I have stated and see, if you can, what the fact is with ref- 
erence to the disputed conversation.) Defendant excepts. 

Now, if they are both in the same attitude, one entitled to as much 
eredit as the other, apparently so you eannot judge in applying 
these rules which would be entitled to the most credit, then there 
would not be any cennne of proof on that point, and it is for 
the plaintiff to establish the fact by the preponderance of proof, and 
preponderance of proof is testimony that is stronger, more convinc- 
ing, more reliable, and, therefore, more satisfactory, than that which 
is given on the other side; that is what I understand by preponder- 
ance of proof. It don’t necessarily mean that the testimony of the 
witnesses testifying against one unless other things are equal. If 
two witnesses should testify directly in opposition to the testimon 
given by one, and they had the same means of knowledge, and it is 
underetood they are men of good character and good standing, 
and testify and behave properly on the stand, and manifest no dis- 
position to withhold part of the truth, then the testimony of the two 
witnesses would be more satisfactory than that of one, and there 
would be a preponderance of proof—that is, if one is entitled to as 
much credit as the other, and if that be the case the testimony of 
plaintiff must fail. It seems to me that the first count must hinge 
on that one point, because if there was no statement made by defend- 
ant to Clay with reference to the number of calves that were branded 
(during the trip of inspection of the range) then it seems to me that 
the whole theory that underlies the claim of the plaintiff must be an 


erroneous. one. Defendant excepts. 


Of course, it will be the duty of the jury to take into consideration 

all the testimony that bears upon either side of this contro- 

$23. versy.. You must give it all its just and proper weight, and if 

_ it can all stand and be considered together, consistent with 

truth, of course it is the duty of the jury to so consider it. If ae 

cannot reconcile apparent conflicts, then it becomes the painful duty 
of the jury to determine who has testified falsely. 

6. I ought, perhaps, to make some reference to some testimony 
which has been introduced on another branch of the controversy. 
It may be true that the 15,000 head of cattle were on that ranche at 
the time the purchase was made. I don’t know that there is an 
testimony that shows to an absolute certainty that it is not true. It 
may be true ibly that 2,800 calves were branded. It also may 
be true that Stewart made the statement to Clay, as it is claimed he 
did, but whether it be true or not you are to consider the testimony 
and determine from that whether or not it is probable that the num- 
ber of calves were on the range that are claimed to have been repre- 
sented by Stewart, even though you might find the conversation in 
reference to the 2,800 was actually true, and if the testimony satisfies 
you that the number were there, of course then the alleged false 
tations could make no difference. | 

. How does the defendant undertake to account for the 
number of calves that were not branded? In various ways. For 


- the reason that the horses had the pinkeye—were not in a condition. 


for ten days to two weeké to be used—and that during the best sea- 
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son of the year for branding calves. If that be tig oes 
terial circumstance to be taken into consideration. It is claimed, 
too, that evil-di persons found about that section of the 
country were in the habit of branding calves that be to this 
herd, and in that way reducing the number that would otherwise 
be branded. That may be true upon that point. The two witnesses, 
upon that point to which I have referred, testified, and to that I de- . 
sire to call your special attention You will remember the testimony 

of one witness, in which he says that twenty-five or — 
324 of the calves that belonged to that herd were branded wi 

another brand, claimed by another party, and that same 
party, if I remember, positively contradicts that assertion, and claims 
that he never did anything of the sort. That is in precisely the 
same condition that the alleged conversation is in between Clay and 
the defendant. There is no preponderance of proof. When it comes 
to that you have got to speculate to some extent as to probabilities. 
What is the probability of a transaction of that sort? Who is to be 
believed? Would you believe the party that comes on the stand 
and stultifies himself, and says that he helped steal these calves vir- 
—_ by putting the brand of another party on them and failed to 
notify his employer; never said anything about it; afraid he would 
be oe if ” id? . -_ _—— . it ss and more 
especially when it is denied, an itively denied, by the very part 
> it is claimed helped to do it? Now, while the testimon A 
diametrically opposed, as it is there, between one man and a ' 
you have got to speculate as to probabilities and-see what the 
probability is of the truth of the statement of either party. Dothat 
and apply the principles as I have stated and return a verdict ac- 
cordingly. Defendant ex 3 

And thereupon, afterwards, and before the case was finally sub- 
mitted to the jury, the defendant took leave to dismiss the third 
counter-claim — by him, being the counter-claim for $3,750 for 
the 85 head of steers, &c. ; which dismissal was allowed by the court. 

Whereupon the court instructed the jury as follows : : 

In that event I ought to say to the Jury that, so far as the small 
herd of 84 head of cattle that were purchased by Mr. Stewart and 
turned into the herd some time after the execution of the 
contract, and before the execution of this contract under which the 
plaintiff claims, so far as that herd is concerned, of course they can 
— that from further consideration, for that is now really out of 

16 case. 


Mr. WootwortH: Ought this verdict to be a verdict upon each 
cause of action separately. 
By the Court: One verdict will dispose of it all. 
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$25 And thereupon the court refused the following: 
ty Instructions Asked by Defendant and Refused. 


1. The jury are instructed that the calf branding of 1878, 1879, 
1880, and 1881, as shown by the books, cannot be impeached by evi- 
dence of the estimated calf branding in Wyoming for the same years 
at any fixed percentage, on account of the great variety of varying 
conditions, and because any general average ey gd a num- 
ber of years and a wide district of country involves a higher 
and lower percentage than those fixed by the witnesses making such 
estimate. Rvfused—E.S.D. Defendant excepts. 

2. The jury are instructed that no proof has been offered in the 
case and none exists in the case tending to show that the defendant 
Stewart made actionable false representations in respect to the num- 
ber of his cattle or horses in the herd, and that there can be no re- 
covery based on such alleged false representations. Refused—E. S. D. 
Defendant excepts. 

To the refusal to give each of said instructions the defendant then 
and there duly ex at the time, and the exception became and 

is a part of the record of the court. 
826 And thereupon the court refused certain instructions asked 
: for the plaintiff as follows: 


Instructions Asked by Plaintiff and Refused. 


1. If Stewart in the optional contract and other documents esti- 
mated the calf brand at 4,000 for 1882, and if the jury believe from 
the evidence that in the spring round-up Haskell only branded 
about 1,000 calves and Williams branded only abvut 800 or 900 
calves, and that the epring branding were usually two-thirds of the 
whole year’s aprery: and that Stewart, when with Clay on the in- 
spection, knew that the branding was less than 2,000, it was his duty 
to inform Clay of the fact, and the estimate of 4,000 was excessive, 
and if he did learn such fact and failed to inform Clay of it, the 
jury will find from his silence that he was guilty of misrepresenta- 
tion. Refused—E.S.D. Plaintiff ex 
_ 2 The jury are instructed that in embodying in the optional con- 
tract an estimate that the herd had lost 712 cattle up to the winter 
of 1881-2, Stewart adopted that estimate as his own, and before so 
doing he was bound to inform himself of the facts so as to be sure 
that such estimate was fair and reliable, and if the jury find that he 
did not so inform himeelf, but without inquiry adopted an estimate 
_ made by others, and the jury find that the plaintiff relied on such 

estimate, and hassuffered damage in consequence, then the plaintiff 
is entitled to recover such damage. Refused—E.S. D. Plaintiff 


excepts. 
827 8. If the jury find from the evidence that Stewart made 
any: representations about the loss on his herd, either in writ- 
y, and the jury find that the circumstances were such 
obtadn more certain knowledge on this point than 
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Stewart, before making such representations, to inform himeelf 
as to the loss and state the same fully and fairly to the plaintiff, 
if he failed so to do and the plaintiff relied on a 
which Stewart made about the loss and suffered eee 
the plaintiff isentitled to recover for such damage. —E. 8. 
Plaintiff excepts. 

4. The jury are instructed that the defendant admits that he did 
not deliver 700 yearlings and sixteen bulls, and for these the plaintiff 
is entitled to recover, 1 ve of other claims. The amount to 
which plaintiff is entitled is the value of the same as the jury shall 
find it from the evidence at the time when the defendant refused or 
finally failed to deliver the same on the range in Wyoming, with 
interest at the rate of ten per cent. per annum. Refused—E. 8. D. 

Plaintiff excepts. 
$28 To which refusal to give each of said instructions the 
plaintiff then and there duly excepted at the time, and the 
exception became and is a part of the record of the court. 

For greater certainty the instructions of the court ex by 
the plaintiff are the following numbered paragraphs, to wit: Of first 
subdivision of instructions asked by defendant and given, numbers 1, 
2, 3, 4, 5, 6, 7, 8,9, 10,11,12and 18. Ofthe second subdivision of the 
instructions asked by defendant and given, numbers 1, 2, 3, and 4, 
Of the instructions given by the court on its own motion, num- 
bers ——. eee ee ex to by the defendant are 
the folowing, to wit: Those asked by the plaintiff and given, bei 
paragraphs numbered 16, 16, 17, 18, and also paragraph number 1 
given by the court in explanation of instruction asked by plain 
and numbered by plaintiff IT. 

To the modification of instructions numbered 12 and 18 of first 
subdivision of instructions asked by defendant, and to the modifi- 
cation of numbers 2 and 8 of the second subdivision of instructions 
asked by defendantand given. Excepts tothe instructions given by 
the court on its own motion, numbered 5 and 7. 


to 


$29 instructions, the number of which is above given, and each 
and all of said exceptions were hereby made a part of the 
record at the time. | 
And thereu 
dict,and on the — day of January, 1885, returned into court the 
oe verdict, to oo ‘ ae 
nd thereupon, on the same day, an t was en to 
between the ie in open court, id ee time was given to each 
party to allege exceptions to the instructions of the court pe sai 
a bill of exceptions and to file a motion for a new trial, which agree- 
ment was entered of record by the court and is as follows: 3 


And thereupon the defendant brings this his bill of exceptions 
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, afterwards, the jury retired to consider their vers _ 
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and asks that the same be signed by the court and made a part 
of the record, which is accordingly done at the time this bill was —. 
ELMER 8. DUNDY, Judge. 


- The foregoing bill of exceptions was presented to me to be signed 
this 7th April, 1885. ‘ 
ELMER 8. DUNDY, Judge. 


es the back of said bill of res ~ endorsements in 
words and figures following, to wit: No. . U.S. circuit court, 
district of Nebraska. Wyoming Cattle Ranche Co. (Limited) vse. 
ae T. — Bill of exceptions. Filed April 7, 1885. Elmer 


330 Thereupon, afterwards, to wit, on the 8th day of May, 1885, 
* affidavit of Geo. C. Am@ was filed in said case, which said 
affidavit is in words and figures following, to wit: | 


District or NEBRASKA, 88: 
In the United States Circuit Court, District of Nebraska. 


Tue Wromine Catrie Rancae Co. vs. Jounxn T. Stewart. 


George C. Ames, being duly sworn, says: I was one|pf the jurors 
who tried the above-entitled cause and rendered a ict therein 
on January 23rd, 1885, for $55,000 for the plaintiff. 

After the jury had deliberated upon the case a long time ull agreed 
that the plaintiff was entitled to a verdict on the first cause of action, 
but there was difficulty in determining the amount of the damages. 
I then that each juror should write ona slip of paper the 
number o of cattle which was short of the number which the 
defendant had represented to be in the herd, stating at the time that 
this was for the pu of enabling us to see if we could agree upon 
the damages. I did not nor did any other person say anything 
about taking the result as the foundation of the verdict. My sug- 

ion was accepted by all, and each juror wrote down on the slip 
or the number of head of cattle which he was willing to allow 


tiff. 
that the numbers on the several 


this was done Mr. Pe , another of the jurors, suggested 
= pers be ailded er and 
t it would be. I called them 


of action. Abavenahdiuemnian among us all we all 
to take the result of our figuring substantially as our 
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had already agreed what we would allow the plaintiffon thesecond = 
cause of action. The two sums were added and madesome 
hundreds over fifty-five thousand dollars. . after some farther 
discussion, we a to throw off the excess and render a verdict 
for the plaintiff for fifty-five thousand dollars. 
The figuring, as described above, was all done by way of experi- 
ment, for the purpose of seeing if we could agree upon the sam for 
which we would render our verdict, and from first to last 
was said by any one about taking the figures, or the result of them 
en aur venlleh, oo bilan concluded by it. It was not until after all 
the figuring had been done that the discussion arose as to taking 
the result as our verdict. 
All of the manatee Seay ve their attention while the 
res were taken down and celenlations were tiiun made, and 
they all agreed to render a verdict for the fifty-five thousand dol- 
lara. Eve See ee ee 
— finally reached and with the verdict after it was drawn up 
and ren ; 
GEORGE C. AMES. 
Subscribed in my presence and sworn to before me this 2d day of 


April, 1885. 
(seat. } JAMES P. ENGLISH, 
Notary 


Upon the back of said affidavit appear endorsements in words 
and figures following, to wit: No. H. U.S. circuit court, dis- 
trict of Nebraska. Wyoming Cattle Ranche Co. ve. John T. Stewart. 
— of Geo. C. Ames. Filed May 8, 1885. Elmer D. Frank, 

erk. 


Thereupon, afterwards, at the May term of said court, on the 11th 
day of May, 1885, the following proceedings were had and 

332  done,.as appears of record on folio 120, Journal “ K” of said 
court, to wit: 


Wyomine CaTrLe RaNcHE yee: 


_— 3 
Joun T. Strewakt. 


This cause came on for hearing on the motion of the defendant 
herein to set aside the verdict and for a new trial herein, and the 
court, on consideration thereof, does overrule the same. 


Thereupon, afterwards, to wit,on the 25th day of June, 1885, a 
writ of error was allowed and a citation issued in said case, of which 
the following are the originals : 
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JOHN f. STEWART VS. 


$33 Usrrep Srarzs or Amenica,|._. 
District of Nebraska, bee: 


The President of the United States of America to the honorable 
the a judges of the circuit court of the United States for the district 
of Nebraska, Greeting : 
Because in the record and proceedings as also in the rendition of the 
{adgment of a plea which is in the said circuit court before you, 
ween The ae Cattle Ranch Company (Limited), plaintiff, 
and John T. Stewart, defendant, a manifest error hath happened, 
to the great damage of the said defendant, John T. Stewart, in the 
said cause, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and 
speedy. justice done to the parties aforesaid in this behalf, do com- 
mand you, if ee geen be thérein given, that then, under your 
seal, distinctly and openly, you send the record and p ings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October next, in the 


_ said Supreme Court to be then and there held, that, the record and 


proceedings aforesaid being inspected, the said Supreme Court may 


. cause further to be done therein to correct that error what of right 


and according to the laws and custom of the United States shall 


be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 


said Supreme Court of the United States, at Omaha, in said district, 
this day of June, 1885. | 
ELMER D. FRANK, Clerk. 


- Allowed by— 
ELMER 8. DUNDY, Judge. 


dorsed :] No. 223 H. United States circuit court, district of 
N John T. Stewart, pl’ff in error, vs. Wyoming Cattle 
Ranch Company, def’t in error. Writ of error. Filed Jun- 25, 
1885. Elmer D. Frank, clerk. | 


834 Tus Usrrep Srartes or “ez | y 
District of Nebraska, sate 


To the Wyoming Cattle Ranch Company (Limited), Greeting: 


You are hereby cited and admonished to be and Spear at a Su- 
ner Court of the United States to be holden at Washington on 
second Monday of October next, pursuant to a writ of error filed 
clerk's office of the circuit court of the United States for the 
‘of Nebraska, wherein John T. Stewart is plaintiff in error 
are defendant in error, to show cause, if any there be, why 
the fodgment rendered against the said plaintiff in error, as in the 
error mentioned, should not be corrected and why speedy 

Id not be done to the parties in that behalf. 


of 
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Witness the Honorable Morrison R. Waite, Chief Jestice of the “I 
Supeunio Coast of the UatiadGiaten, at Centhey SGN aNy eet va 


ELMER 8. DUNDY, Judge. 


f Jal, 1886 {ened I 


District or NEBRASKA, 9 


I hereby certify and return amg ge tags of 
received this citation, and on the 10th da of Jul 


the same upon J. M. Woolworth, attorn dchotinns in comet 
Douglas county, State and district of N coal een 
leaving with him a certified copy thereof, with all the endorsemen 


thereon. 
ELLIS L. BIERBOWER, 


United States Marshal for the District of Nebraske, 


By R. E. ALLEN, 
| Deputy United States Marshal. 
Marshal’s costs : 
OI sss: csesiandieniiaiamialiia 2 00 
BID «. : caunncenenennenin 06 
TIN nicisnictesintesintisimianitinia $2 06 


dorsed:] No. 223 H. United States circuit court, district of 
Nebraska. John T. Stewart, pl’ff in error, ve. The Wyoming Cattle. 
Ranch Company (Limited), def’t in error. Citation. Filed Jun- 
25, 1885. mer D. Frank, clerk. | 


835 Thereupon, afterwards, to wit, on the 27th day of June, 1885 

'_ showing against allowing bond to operate as supersedeas was 
filed in said case, which showing is in words and figures following, 
to wit: 


| In United States Circuit Court, District of Nebraska. 
Tue Wromine CatTLe Rancag Co. ve. Jonn T. Srewart. 


Judgment was rendered in this case on the 28th of January, 1885. 
The rules provide that a bond to operate as a supersedeas shall be 
filed and approved within sixty a from the rendition of the 
—_ Th | tiene eupleed March 27, 1885. It is now too late to 


bond. 
J. M. WOOLWORTH, 
Peg's Atty. 


Upon the back of said eng 5 pe endorsements in words and 
Soares See to wit: N U. 8. circuit court, dist. of 
bo do opral at pe fe eemrerten  Aosie bots att, 

n as su w it's 
Jun. 37, k, clerk. 
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184 S  gggae 2, eemwane va. 


Thereupon, afterwards, at the May term of said court, on the 30th 
day of July, 1385, the following proceedings were had and done as 
appears of record on folio —, Journal K of said court, to wit: 


Wyromine CaTtr_E RancHE CoMPANY 
. 223 H. 
Joun T. STEWART. 


This cause having been heretofore argu. . and submitted to the 
court on objections of plaintiff to approval by the court of the bond 
presented herein on the 27th day of June, 1885, the court does, 
336 after careful consideration thereof and being fully advised in 
_ the premises, now, on this day, order and adjudge that said 
objections be, and they are hereby, overruled, and said bond is ap- 
proved to operate as a supersedeas and stay of execution herein. 
And thereupon, on said 30th day of July, 1885, a supersedeas bond 
was filed in said case, which said bond is in words and figures fol- 
lowing, to wit: : 


Know all men by these presents that we, John T. Stewart, prin- 
cipal, and J. H. Millard, Wm. Wallace, E. W. Nash, and Gny C. 
Barton, are held and firmly bound unto The Wyoming Cattle Ranche 
Company (Limited) in the full and just sum of seventy thousand 
dollars ($70,000), to be paid to the said Wyoming Cattle Ranche 
Company (Limited), certain attorney, executors, administrators, or 

- assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and sever- 
ally, by these presents. 

with our seals and dated this — day of ——, in the year of 
our Lord one thousand eight hundred and eighty-five. 

- Whereas lately at a circuit court of the United States for the dis- 

trict uf Nebraska, in a suit depending in said court between The 


Wyoming Cattle Ranche Company (Liusited), plaintiff, and John T. 
Stewart, dant, judgment was rendered against the said John T. 


Stewart, and the said John T. Stewart having obtained a writ of 
error and filed a copy thereof in the clerk’s office of the said court to 
reverse the judgment in the aforesaid suit, and a citation directed to 
the said Wyoming Cattle Ranche Company (Limited), citing and 
admonishing — to be and appear at a Supreme Court of the United 
States to be at Washington on the first Monday of December 
next : 


Now, the cdndition of the above obligation 


and answer all damages and costs if 


he fails to make his 
then the above be 


void; else to re- 


said John T. Stewart shall prosecute said writ of error to effect 


— 


oo“ 


oo“ 
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WHE WYOMING CATTLE RANCHE CO. (aren). sd 
Approved by— 

PE 8. D. 
Presented for approval 27 June, 1885. 


This bond was presented to me for approval on the 27 of June, 
1885, but objections had been made to such approval for the reason 
that the bond was not presented in time to operate as a supersedeas. 
After hearing a, oes in support of the objection I overrule same 
and approve the bond and direct a stay of execution on the judg- 
ment. 

30 July, 1885. 


ELMER 8. DUNDY, Judge. - 


(Said bond is endorsed as follows:) No. 223 H. United States 
circuit court, district of Nebraska. yoming Cattle Ranche Co. ve. 
a T. Mpeg _Supersedeas bond. Filed July 30, 1885. Elmer 

. Frank, clerk. : 


338 Thereupon, afterwards, to wit, on the 3rd day of A 

1885, statement of judge of his — to the jury | 
application for further instructions was filed in said case, which said 
statement is in words and figures following, to wit: | 


Wromine Carrie Raxcusz Co. ve. Jonn T. Stewart. 


; that 

jurors 
Now, when all of the testimony in the 
true, it becomes the duty of the jury to 
to the true. In such cases where the testimony 
ferent im on the minds of the j 


poi 
they seem to disagree. When that is honest! 
done jurors may sunilir ane Ghenpenne'el Gals 


ought to be abandoned or modified. If one or more jurors a 
839 Sammmnes am attitnde 26 the ented ap as to 9pstnes Seta a 
with his fellows the result usually is not u ‘en 


ting and a Jory 
means avoid that. When the testimony is conflicting and a 
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- might seem to the others peculiar and unwarranted views. Now, 


© . » if ae, , a _ 3 ee 


186 J. T. STEWART VS. WYOMING CATTLE RANCHE Co. (LIMITED). 


cannot all see it in the same light there never would be a verdict 
unless a part of the jury would modify or to some extent yield what 


to this extent, I answer and say that you have a perfect right to 
“ compromise” and render a verdict accordingly. 


Upon the back of said statement appear endorsements in words 
and res following, to wit: No. 223 H. U.S. circuit court, dis- 
trict of Nebraska. Wyoming Cattle Ranche Co. (Limited) ve. John 
T. Stewart. Statement of judge of bis charge to the jary upon thei 
ee Filed Aug. 3,1 D. 


840 Uxrrep Sraress or ee be: 
Distriet of Nebraska, 4 


I, Elmer D. Frank, clerk of the circuit court of the United States 
for said district of Nebraska, within the eighth circuit, do 
ify that the Sagan nen ee true 
faithful transcripts the records and files of said court in the 
case of The Wyoming Cattle Ranche Company vs. John T. Stewart, 
and that copies of the writ of error and citation have been lodged 
and remain in my office. 
Witness my hand and the seal of said court, at Omaha, Nebraska, 
this 31st day of July, A. D. 1885. 


(Seal United States Circuit Court, District of Nebraska. } 
ELMER D. FRANK, Clerk. 
Endorsed on cover: Nebraska C. C. U. 8 No. 313. John T. 


Stewart, plaintiff in error, vs. The Wyoming Cattle Ranche Com- 
pany (Limited). Filed September 28, 1885. 


186 J. T. STEWART VS. WYOMING CATTLE RANCHE CO. (LIMITED). 


cannot all see it in the same light there never would be. a verdict 
unless a part of the jury would modify or to some extent yield what 
might seem to the others peculiar and unwarranted views. Now, 
to this extent, I answer and say that you have a perfect right to 
“ compromise” and render a verdict accordingly. 


Upon the back of said statement appear endorsements in words 
and figures following, to wit: No. 223 H. U.S. circuit court, dis- 
trict of Nebraska. Wyoming Cattle Ranche Co. (Limited) rs. John 
T. Stewart. Statement of judge of his charge to the jury upon their 
application for further instructions. Filed Aug. 3,1885. Elmer D. 


rank, clerk. 


840 Unitep STATEs oF AMERICA, ; 
District of Nebraska, pe 

I, Elmer D. Frank, clerk of the circuit court of the United States 
for said district of Nebraska, within the eighth circuit, do hereby 
certify that the foregoing folios, from one to 340, contain true and 
faithful transcripts from the records and files of said court in the 
case of The Wyoming Cattle Ranche Company vs. John T. Stewart, 
and that copies of the writ of error and citation have been lodged 
and remain in my office. 

Witness my hand and the seal of said court, at Omaha, Nebraska, 
this 31st day of July, A. D. 1885. 

[Seal United States Circuit Court, District of Nebraska. ] 
ELMER D. FRANK, Clerk. 


Endorsed on cover: Nebraska C. C. U. S. No. 313. John T. 
Stewart, plaintiff in error, vs. The Wyoming Cattle Ranche Com- 
pany (Limited). Filed September 28, 1885. 
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In the Supreme Court of the U: 


OCTOBER TERM, 1888. 
No. 53. 


JOHN T. STEWART, PLAINTIFF IN 


THE WYOMING CATTLE RANCHE COMPANY (¢ 
DEFENDANT IN ERROR. 


- 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOS 
« 


By Jonx N. Batowm axp N. M. Husmamp, 


$80.00 fer damages sustained by reason of false 

made in the sale of a cortain cattle ranche and brand. 

hundred (700) of mixed yearlings and cighty (80) 

horn bulls. The case grew out of these facts : 
On.the 16th day ef Apeil, 1883, the plaintif. 

ecuted an eption cantrect wherein he pee 

| Tait, of Mew York City,.0 certun: mache on 

- peventy-cne quarter-civele (71) 


of Wyoming, including about onc bundred fifty (150) head of 
horses, and the ranche outfit, buildings, corrals, harness, fences, 
&o., &c., together with eighty (80) pedigree short-horn bulls, and 
seven hundred (700) head of mixed yearling steers and heifers. 
The contract describes the cattle as ‘comprising, according to the 
: books of said ranche, about fifteen thousand (15,000) head, to which 
is to be added and included all this year’s branding of calves, esti- 
mated at four thousand (4,000) head, and classified, in my judg- 
ment, according to the subjoined distribution.” The ranche and 
cattle were to be delivered on or before the first day of August, 
1882, ‘after the manner known amongst western cattle men as 
‘range delivery,’ except the said eighty head of bulls and seven 
lsundred head of mixed steers and heifer yearlings, which will be 
delivered to you by actual count, for the round sum of four hun- 
dred thousand dollars (§400,000).” The closing paragraph of the 
contract is as follows: ‘The following is the classification of 
stock above referred to as shown : 


a “To be deducted from the above losees up to winter 1881-2 


{lithe ‘cattle nor the method of delivery. 
Laas, Accompanying this letter, Mr. Stewart aleo executed 
% a. 
shove set out. (R., pp. 98 & 99.) 

_ On the ath of Sut, 1889, Mr. Tait sold the ranche and 
Gg, Beotiad, GR, snd De Stowartecvosted obi of 
Leryn ith s, and Me. Stewart executed a bill of 


sd dollars (8400,000) therefor. (B., 
relied upon are es follows: 


wi! 
“a As ¢ 


> aaa 


Firet, That on or about the second day of July, 
the Cattle Ranch Company’s agent, John Clay; w = 
ranche) there had been twenty-eight hundred (9800) head of @ 
branded asthe increase of said herd forthe thea: current seated! 
Second, That the whole branding of calves for that season | 
would amount to four thousand (4,000) head. “Peg, 4 
Third, Thatthero wore fifteen thousand (00) bd eee | 
in said herd. eh pe ia 


Fourth, That there were one hundred fifty (150) heed ef. 
horses. It is then alleged, ‘‘Had there been branded a 
nl (00) hd rh eno id bd 
Sane ta tae ches mag te te ot a 
timate that the whole branding for the said year woeld be four 
thousand (4,000) head; and from the said statements andr = | 
sentations of said defendant aforcsaid, as to the branding of thé a 
year up to the time of making the same, and from the estimate of 
the branding for the year, as made by him, it was reasonable to © 
- estimate the whole herd as being fifteen thousand (8,000) head 
of cattle, exclusive of the increase for said year.” :. 

The petition farther alleges that not more than twelve hundred - 
(1200) head of calves had been branded on the second of July, 4 
1882, and that the whole number would not exceed twenty. a 
hundred (2500) head for the current year, and that there werenet 
to exceed ten thousand (10,000) cattle, ccclusive éthio naam 
the range, and not more than one ho at 
horses. oh hen ee ee 
fraudulent, and made to deceive, and did deceive the Cattle Manche 
Company to their damage, &c. (R., pp. 1 & 9). SS at Sea 

(The second count is not noticed, because no cor in alleged 
in the trial of it.) 

Plaintiff in crror answered the first count, nimiting hes 
‘of the ranche and brand, and denying all false representations iad 
fraud. There was a trial tos jury and a verdict in favor of de 
fendant in error for $55,000; $19,885 of which was en the teost al 
count for a breach of contract, leaving the sum of $86,115 9 : 4 
damages on the first count for faleo and frandalent repres ros 
tions. There wes s motion catered for 2 new teal which was.” 
NT ee . be 


‘2 BN 
Pa 
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The questions involved arise on the instructions given by the 
court as set out in the assignment of crrors. 


ASSIGNMENT OF ERRORS. 


1. The court erred in giving to the jury on its own motion, 

instruction No. 14. (R., p. 168, top.) 
. 2. The court erred in giving to the jury instruction No. 15. 
(R., pp. 168 & 169). 
i ee The cuurt erred in giving to the jury instruction No. 16. 
QB, p. 169.) 

4. The court erred in its answer to the foreman of the jury, 
who asked of the court this question: ‘Have the jurors a right 
to compromise their differences and render acompromise verdict?” 
(R., p. 185.) 


I. 


The instruction covered by the first assignment of error is 
as follows: 
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false and fraudulent representations for the purposes in ¢ 
but if Stewart did none of these things, then, of ‘course, 
now said has no application.” 

* Defendant excepts. 


Before pointing out the precise objection to this instruction, 
attention is called to the fact that the court, in the first paragraph. ~ 
of instructions asked by defendant, (R.,pp. 168 and 164), enalyges: = 
the issues precisely in accordance with the foregoing statementju 


this brief. In the progress of the trial the issue narrowed dowa | 


to the single question whether or not Stewart represented to Glay ; a 


about July second, 1882, while they were inspecting the ranche, 
that 2800 head of calves had then been branded “duriag the cur 
rent season.” As to the number of cattle and hoses cp the 


range, it was expressly stated in the option contract and all the: ™ 


papers that there were 15,000 head of cattle and 150 head of: 
horses as shown by the books of Mr. Stewart. It was expresaly: 


stated also, in the same documents, that the number of calves :te. 4 


be branded during that year was estimated. Clay himechf adgaitted, 
on crose-examination, that Stewart made no other or diferent rep- 
resentations in regard.to the number of cattle.or,the number of . 
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The court, by an instruction asked by the defendant and 
given (No. 2, beginning about the middle of p. 170 R.), substan- 
tially eliminates from the pleadings all issues except whether Stew- 
art represented that 2800 head of calves had been branded during 
the then current season, about July second, 1882. This instruc- 
tion does not do so in terms, but all the facts on which it is based 
are drawn from the books and documentary evidence which is no- 
where questioned in the record by any testimony of any kind. 

The precise objection to the above quoted instruction of the 
court is that it is not directed towards any issue in the vase¥This — 
is an action for false and fraudulent verbal representations made 

. “by the plaintiff in error to Clay as the agent of the Cattle Ranche 
Company. If any recovery is to be had at all, it must be for the 
precise false representations alleged in the petition. This is a side 
issue not raised in the testimony and in this instruction only. 
There is no allegation in the petition that Stewart fraudulently 

| prevented Clay from obtaining true information as to the number 
| of calves which had then been branded. The only testimony on 
this point offered by the Cattle Ranche Company was the testi- 
mony of Clay that Mr. Stewart requested him not to make any 
inquiries of his foreman about the branding of cattle; that Stew- 
art was an honorable man, and he would tell him candidly any- 
thing about the herd which he wanted to know. (R., p. 33). Mr. 
Clay says on cross-examination (R., p. 83 top) that he asked fore- 
man Haskell how many calvee he had branded, and that he re- 
ceived for answer ‘‘About 11 or 13 hundred.” It is shown by the 
record that there were two foremen, Haskell and Williams; and 
Mr. Clay says he had no talk with Williams about the branding 
of the calves. This conversation with Haskell was prior to the 
time of the alleged statement by Stewart that 2800 calves had 
been branded. (RB. 49 bottom and 51 middie). Mr. Clay aleo 
testifies that Mr. Stewart requested him not to talk with Haskell 
about the cattle, &c., prior to the time thet Stewart himeelf had 
told Clay that 3800 had been branded. 


The above is the substance of all the testimony to the effect 
thet Stewart prevented Clay from obtaining information. Clay 
is. nad already asked Haskell and obtained his information that 11 
a IEE cece aeanronetnesnat cess to 
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branded of the other foreman, Williams, slthough he sew him. 
before Stewart requested him not to ask the foreman, &o.° (Rj. 
wo: 


50 middle). Under such a state of pleadings and such proof, 


Stewart admits that he said to Clay after they hed returned 
from the inspection trip and were at Rawlins on the Union Pacifie © 


road, in substance, that he ought not to ask his men for informe- 
tion, but ought to come to him for it, and that he would give hi: 


any information about theranche which he had. (B., p969.) Clay 
claims that this objection was made while they were riding on the 
ranche, but after he had already asked Haskell and obtained the 
information that 11 or 13 handred head had been branded by him. . 


Can this testimony, taken in its strongest form in favor of Clay, 
be tortured into a fraudulent and improper throwing of Clay ‘off 


the scent” from procuring information about the cattle or the calf 


branding or the ranches? It seems to us clearly not. 
II 


The instruction referred to under the second assignment 
error is as follows: 3 
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submit that the last paragraph of the instruction above quoted is: 
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There ice absolutely no allegation in the petition that Stewart 
made any representations whatever as to the “loss upoa the herd.” 
nor is there any proof anywhere in the record that Stewart 
made any statements to Clay or any other person with reference to 
the loss on the herd. The only representations or statements in 
regard to losses are contained in the optional contract and the 
prospectus letter heretofore referred to. Here, then, is a new 
issue injected into the case through an instruction which has no 
foundation either in the pleadings or in the proof.. This instruc- 
tion is very misleading and crroneous in another particular. The 


* juty are told to take into account; the power of attorney to 


Tait, the descriptive letter, the optional contract letter made to 
Majors, the schedules made by Street, provisional agreement and 
prospectus, and also his statements to Clay, if any; and then the 
jury are tuld that if they find in any of these statements (that is, 
those contained in the documents or made by Stewart verbally to 
Clay), there was any ‘material misrepresentations” on which plain- 
tiff relied, then the plaintiff should be entitled to recover. 
It is perfectly plain, by an examination of the documents 
referred to, that they make no misrepresentations at all further 

say that the number of cattle, as appears by the 

was 15 head, and all the remaining statements as 
cows, the number of steers, and the num- 
be branded, are shown by the face of the 
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The inetruction referred to in the third assignment of error 

is- as follows : 
“16. If the jery find from the evidence that Stewart pur- 
‘when ‘he cught to have spoken and informed 
SS Re oe eek tatty-any Laguge er entabeie- 


—— 
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In view of the issues in this case, thie instruction is very re- 
markable. There is no allegation in the pleadings that Stewart 
‘‘kept silent when he ought to have spoken and informed Clay 
of material facts.” The court submitted to the jury in this in- 
struction also whether Stewart ‘by any language or acts inten- 
tionally misled Clay about the number of the cattle in the herd, 
or the number of calves branded in the spring of 1889.” There 
is no allegation in the plaintiff’s petition that Clay was misled by 
any acts, either intentional or unintentional, of Stewart. The 
only allegation of a then existing fact charged in the petition is. 
that Stewart told Clay that there had been branded 9,800 calves. 
All the allegations in the petition to the effect that- Stewart mis- 
represented the number of cattle on the range, or the numberof 

horses, or the number of calves that would be branded, plaialy — 
appear to be matters of opinion and judgment of Stewart, and 
which the court expressly told the jury could not be the basis of 
told the jury that if Stewart by any acts of expsssicn, or by 
silence, consciously misled or deceived Clay, or parmitted him te _ 
be misled or deceived, then the jury will be justified in finding 
that Stewart made material misreprentations and mast fad for 
the plaintiff. It is not necessary to eny that there was ue such 
issue as this im the pleadings. This instruction and the two pre- 
ceding ones constitute a roving commission to the jury to inguire 
into the “silence and consciousness” of Stewart and his acts— 
though what acts sre not mamed—end to find, if they cm, that 
Clay was misled on some point or in some way, and that without 
any regard to theismes of thecase. It gives more unrestrained Iati- 
tude for inquiry then s smelling committee sppointed by a ladies’ 
sewing society to investigate the gomip of atowa. Wo anthari- 
ities need be cited to the puspositien that no court is authesined 
to eubunit to s jury questions uct disectly put in issues by Go 


10 


pleadings. It is fundamental that any man charged with fraudu- 
lent representations whereby another is damaged, is entitled 
to have the precise false representations set out that he may 
know exactly what he has to meet. In this instruction, for the 
first time ‘‘silence,” ‘‘acts,” ‘‘expreesions,” ‘‘any language in- 
tentionally used,” and ‘‘conscious silence,” are all put down in 
the category for inquiry by the jury; all of which are wholly out- 
side of the issues in this case. The errors here pointed out were 
nowhere cured or relieved by any other instructions of the court. 


IV. 


The last assigned error rests upon the answer given to the 
jury to their question through the foreman, ‘Have jurors a right 
to compromise their differences and render a compromise 
verdict ?” 

It appears by the record that the jury came into court after 
they had retired to consider their verdict, and asked the court the 
foregoing question. None of the counsel of either side of the 
case were present. The court answered the question as follows : 

“The jury system as we have it here is in its very nature, to 

some extent, a compromise system. In cases like the present 
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: great on the standpoint from which jurors 
view the whole testimony. 
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- entitled to recover anything on the first cause of action, ==} 

These affidavits are set out in full. (R. pp. 18 to 91 ince. |; 
sive). They were filed to support a motion to set aside the ves. - 
kindly consented to make s part of the record the anewer it gave © ~ 
to the jury when they came into court for further inetructions, ~ 
The answer was reduced to writing by his Honor EimerS. Dandy “<: 
and filed with the clerk on the 8d day of August, 1886, snd mae: @ 


In view of the actual condition of the minds of at least six of © 7 
the jurors, nothing can be more apparent than the prejudicial — 
effect of the answer made by the court. The very oath of the . 
jury is that they will woll and traly try the issues joined and & 
a true verdict render according to the evidence and the law as 
given by the court. It is needless to urge that = verdict © 
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. io :mot a true verdict which violates the belief and conscieace of 
six of the jurors. Much of the answer made by his Honor is well 
enough, but the concluding paragraph is substantially as stated by 
the jurors in theiraffidavits. The amount of dollars and cents which 
a plaintiff may recover is frequently and fairly the subject of com- 
promise where the actual amount is involved in doubt; but where six 
members of the jury in a case like the present, have arrived at the 
conviction from the evidence that no false representations or fraud 
exists, such a state of mind is not the subject for a compromise 
for the mere purpose of arrivingata verdict. Bat it does not appear 
from the record that the court was aware of the views of the jury 
om the main case. Had the court known the views of the jury, 
such an answer as given could scarcely be called by so mild a 
name as error. 
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. is not a true verdict which violates the belief and conscience of 
six of the jurors. Much of the answer made by his Honor is well 
enough, but the concluding paragraph is substantially as stated by 
the jurors intheiraffidavits. The amount of dollars and cents which 
a plaintiff may recover is frequently and fairly the subject of com- 
promise where the actual amount is involved in doubt; but where six 
members of the jury in a case like the present, have arrived at the 
conviction from the evidence that no false representations or fraud 
exists, such a state of mind is not the subject) for a compromise 
for the mere purpose of arrivingata verdict. But it does not appear 
from the record that the court was aware of the views of the jury 
on the main case. Had the court known the views of the jury, 
such an answer as given could scarcely be called by so mild a 
name as error. 

Respectfully submitted, 
Joun N. BaLpwts, 
N. M. Husparp. 
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JOHN T. STEWART, 
Plaintif in Brver, 
v3. 


THE WYOMING CATTLE RANCHE 
COMPANY, Lusarrzp, 
Defendant ia Erver. 


This action grows out of the following state of f 

Plaintiff in error, being the owner ‘of a herd’ ae 
and certain ragch property in Wyoming, gave'.en'o 
to one James S. Tait, for the purchase ‘of the-on 
price of $400,000, which option is shows 
pages 32-35 (Print 32, 33). In connectinn, 
option, the plaintiff ia error wrote a letter to 
tive of the property offered for sale, and- 


~~ 


chaser for the property and make sale nee be 


‘¥s * id 


1, end as the attorney in fact for Stewart, entered 

to am agreement for the sale of this property to a com- 

<<geny to be formed under: the “Companies Acts” of 
sonar the other parties to the contract providing, 
: r, that they were to purchase oaly upon condition 
should receive a favorable report upon the 


&e 


i sae y from some person whom they should appoint to 
ES | - . ithe enna. ‘This agreement will be found in the 
Gj Record, pages 138-143. (Print, 79, 80). The parties 
FY pout aplating the parchase appointed John Clay, Jr., to 
m tthe property, and he visited the ranch in company 

é ide Siewert, ojo, 1882, and as the result: of his 
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= as Pelpenr in.error brought suit against plaintiff i in 
oe in February, 1884, alleging as its first and principal 
zs “08 ‘action, that at the time when Mr. Clay, the 
| seacrteeee she ronch with Mr. Stewart, the latter 

id to the former that. 2,800 head of calves. had 

a branded! as the increase of the herd fr that 
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been branded at that time, eo that the herd, ds 
containing 15,000 head of cattle as repr 
contain more than 10,000 head, and ‘thle 
anmaged tu pla, we & sege, 0 te sa 
$133,000. (Rec., 1-4; Priat, 1, 2.) kana 
As to this cause of action defendant denied, ger 
and specifically, all the allegations of fraud ead. 
In connection with the consummation of the sale,'S 
art made an agreement to deliver asa part of the iy 


purchased, eighty bulla and 700 mixed yearlings. (RSE 


44; Print, 29.) ee: 0 

As a second cause of action the plaintiff below comp 
plained that Stewart had only delivered: s 
on account of the eighty, and that he hed not d 


any of the mixed yearlings. The defendant:s 


are to Salen, AO Oe Slt Ee 
second cause of action was as to the d 


bulls. 
On the 11th of November, 1884, the deteodant fi 


the case an offer to confess judgment for $130 oc ae ’ 


costs, (Rec., 6, Print. 4), anid’ oa: the 20th: of J wise 
abs, detng tha pecebioa ea the trial, the defendant: 
an offer to confess judgment for $16,000: (Re ie. 
Print., 9.) The jury found a verdict . ia favor of @ 
paix $n wh we ort ot 
the 24th of January, and thereupon, by's # 
consent of both’ parties, an order was made bi. 
“that defendant and -plsintiff have: uatil: Ms a 
Ronin teehee ener er ct 


oe 
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Seunscibiinds te hacen <t-tha even 0 jury" (Rec., 
“45, Print. 11.) Judgment was entered upon this verdict 


B upon the 28th of January, subject, however, to the afore- 

* said order, giving until the 27th of March for filing mo- “ 
B. tions for new trial, and presenting bills of exceptions. 
a ‘ (Rec., 16, Print., 11.) 

We have not seen the brief of plaintiff in error, and the 
record in the case is made up in such a manner, as makes 
~ <it impossible to tell what errors he intends to allege were _ 7 
cet byte cotes bstow. ‘And this is our apology for Rs 
- :Mdiacussing in this brief, some matters which ought not to : 
ore epsnared ta the record at all. 


_ We first consider the principal reason assigned in the 
jf covert clow for the granting of a new trial This reason 3 
i isi Xi sha ciethin rn ow Wiel, as Sillowe: i ee 
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3 3 «The court erred i 1D this, that after the jury had re- 


«: 


_ Ssgabepoee upon their verdict and had been out 
~*#for some hours the jury came into court to receive 
;;’ further instructions, and thereupon the court instructed 


~ “said jary as follows: sy" 
‘That the jury system was a compromise system, and 

ft that each jor could wot expect. tohave the verdict in 2 

‘, «@ trict accordance with his owa. belief, but that each juror a 
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+ * guust concede something and thus arrive at a verdict.” 3 
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“<-..¥4 Phat neither party nor any of the counsel were present 
E (sehen these instructions were given, and that such instruc- 
‘ons were erroneous and calculated to and did mislead 
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As To Tue Suproszp Error in THE Givine on 7 
ite SUPPLEMENTAL INSTRUCTION, WE MAKE THE . 
Lowinc Points: 


First. There is nothing in the bil of exceptions a9 

reference to this matter. Rare 

2 Second. No exception is preserved in the : 

Fe either to the giving of the instruction, or to the 
(FF tion itself. 


= Third. The instruction itself was correct. 
aS : 
+4 I. 
Te > | 
=e The affidavits attached to the motion for a new 


recite that after the case had been submitted ‘to the 
and they had retired to their room, they retarned 4 
court to sense Sites erates ee 
that when they had returned into court the judge ts 
in substance, that the jury system was @ comp# 
system, and that each juror could not expect ‘to hs 
verdict in strict accordance with his belief, but that € 
must concede something and thus arrive ata. v 
& This is the language of the affidavits of jurors I ; ee 
3 a Crow, and Grimes. The affidavit of juror Portal = e 
: ee tains the word “ sight” instead of “ must.” The & 

davits of jurors Beaulieu, Wagner, and Ames. ont 
nothing whatever upon this point. 
maa Jurors Rich, Perry, Crow, and Grimes make 
rt ae that they were not of the opinion on a 
. entitled to recover anything upon the first cause of ac 
and that Sn. remained of that opinion until a 
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ae ~-neceived this supplemental. instruction, and that in- 
3 4 sale by this instruction they agreed to a compromise 
oN verdict, and jurors Rich, Crow, and Grimes-add, but 
3 4 _ juror Perry docs not, that at the time of agreeing upon 
Sy ah the verdict, and at the time of making their several affi- 
4 3 davits, they were still of the opinion that the plaintiff was 


“mot entitled to recover anything upon the first cause of 


A "These affidavits will not, bopaver, be referred to by 
G ghis court, because, first, they form no part of the record; 
f second, affidavits of jurors are not admissible to impeach - 

ir verdict. 


ocFisr. Tue Jurors’ Arvipavirs’ FORM NO PART OF 
bi The clerk of the court below has copied into the tran- 
BE cript of . record the motion for a new trial, and certain 
Se affidavits attached thereto, which purport to be affidavits 
E> of members of the jury to whom this case was submitted. 
. : Gi print, 12-21.) And at the close of the 
nt of record he has attached his certificate that it 
BR | trae add faithful transcripts from the recorde 

Mand lei of said court.” (Rec, 340; print, 186.) 
2 va re bill of exceptions will be found in the transcript of 
recor d' between pages 19 and 330. It does not contain 
ny ef the affidavite attached to the motion for a new trial, 
ws ee re erat oe 
pre rect ieee: clerk of he 
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BE PERY Cow. Trustees, 91 U. S., 


‘whee 


‘ England v. Gebhardt, 112 U. S., 502. 
Kearney v. Denn, 15 Wall:, 51. 
Craig v. Sutth, 100 U. S., 226. ay 
Thompson v. Wooster, t14 U. S., 104. ae 
B. & P. Ry. Co. v. Trustees arose updn the following ‘4 
facts: A property owner instituted a proceeding to re- "3 
cover damages caused by the construction of a railroad;. 4 
and under the statutory method an inquisition was tal zs 
and damages awarded. A motion was made to set j ae: 
the inquisition, and affidavits were read in support of th 
motion. The lower court overruled the motion,” 
‘entered judgment. The railroad company weak ere 
of error and assigned as one of the errors.the c 
tion of the inquisition. The affidavits were not 5 
. by. bill of exceptions, but were copled: tend ther da 
This court held that so far asthe assignment of € 
depended on the affidavits, there was no question for: t 
examination by the court. The court says: 


« Neither depositions nor affidavits, though & 

‘in the transcript of a common law court o ereeni 
sever be regarded as a part of the record, unless th 

“ same are embodied in an agreed statement of facts; of 
“are made so by a demurrer to the evidence, or: f wid 
“exhibited in a bill of exceptions. Matters of - 

“ evidence, in such a case, can never be vedo pt 
“the record 20 as to become re-examinable in'a court! 
“errors, unless it be in one of four ways: (1) Be 

“ agreed statement of facts; (2) By a bill of except - 
“ (3) By a. special verdict; (4) By « demurrer 1¢ 
“evidence. © * © When a party is dissatisfied @ 
“the decision of his cause in‘an inferior court, and “ 
to cock’a nevhiap. of: te law apyed ts the case 3 


ony 
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Ei, superior jurisdiction, he must take care to raise the 
2 qoestion of law to be revised and put the facts on the 


E-:;*record for the information of the Appellate tribunal; . 
5 and, if he omits to do:'so in any of the methods known © 


a, 
Berek 


oa ;‘*in the practice of courts of errors, he must be content 
ce m to abide the consequences of his own neglect. 

« Evidence, whether written or oral, and whether given 
Esto the court or the jary, does vot become a part of the 
f-*/record unless made so by some regular proceeding at 

the time of the trial, and before the rendition of the 

fo ee een ee 
| ever stage of the cause at may have occurred, it 

pin the record, else it i ARIE ea 

tie 08 érror exercising jurisdictiun according to the course 

Ff the common law.” | 
ee |e ga areplegome relegate age 
8 record in ‘either of the ways pointed out by this 


E secon, Avriwavirs or Jurors Cannor 3 BE USED 
6 Inrzacn Taxm Veanecr. 
s is well settled by the great weight of authority. 

Voise v. Dedaval, 1 T. R., 11. 
. Marcey +. Hewitt, 8 Dow. Pr., 598. 
. Stralerv.-Grekan, 7 Dowl. Pr., 223. 
’ Barges v. Langley, 5 Mao. & Gr., 722: 
Price's. Powers, 1 Keble, 811. 
Ontee: Werteriee, 1 Bos. & Pull. o. s., 


oe ‘ + 
_— +. 


nt 
é a ~~ 
tue 


." 
~~ Sone, 


~ 
we 


*S tae 


RR. Ca. v. Patton, 9 W. Vax G48 


Boyce v: Stage Co., 25 Cal., 474- : 
Chandler v. Barker, 2 Harr., 387. oe 

Roy v. Goings, 112 Ill., 656. . | 
Drummond v. Leslie, § Biackf., 453. sua 


Dunn v. Hail, 8 Blackford, 32. 4 
Haun v. Wilson, 28 Ind., 296. 

State v. Doon, 1 R. M. Chari., 1. 

Heath v. Conway, 1 Bibb, 398. 3 
Dorr v. Fenno, 12 Pick, 521. © ee 


St. Martin v. Desnoyer, 1 Minn. 156. >: 4s 
Bradt v. — Mina., 505... ag 
salionte v. " Kimberlia, 23 Mo hoe 5 


“ay eas 
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Phe sey R. Co., 37, Mo., 240. : oe 
State v. Bransteter,65 Mo, 149, 0 4 
Phillips v. Stewart, 69 Mo., 149. ‘ “ 
Dodge v. Carroll, 59 N. H., 237-9 
People v. Barber, 2 Wheel. Cr..C., 21-2... 
Dana ¥. Tucker, 4 John., 497: ~ 
Moloch v. Lawrence. 5 Chy Hall Rec., 84. 54 i 
Smith v. Chetthom; 3 Caines,6. 
Cline v. Broy, t Oregon, 89. Mahe #4 
Ciugguge v. Swot, 4 Binoey, tsp. 
White v: White, Rawle,61. a 
Sasth v. Calbertson, 9 Rich. L., 106. te 
Price v. Meltvaia, 3 Treader, Cs $03. 
Reaves v. Moody, 1§ Rich. L., 312. 
Handley v. Leigh, 8 Texas, 129. © 
Warren v. State, 9 Tex. App. 629, at ©; 
Cheney v. Holgate, Brayton, 073. 
Helmead v. Corcoran, 2 Cx. C. C,, 1195 
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Ig Thompeon and Merriam on Juries, Sec. 440 (1882), 
ie - the author says: 
Li - “Upon grounds of public policy, the courts have al- 
a «most universally agreed upon the rule that no affidavit, 
iY”) * deposition, or other sworn statement of a jury will be 
% : wsecelved'to impeach the verdict, to explain it, to show 
“/ @on what grounds t-wes rendered, or to show a mistake 
‘ia it, or that ‘they misunderstood the charge of the 
ii alee ipdtoengp mu mrecere mistook the law, or the 
coo of their finding, or, that they agreed on their 
3 bs ventit by average, or by lot.” 
“The mere statement in the motion for anew trial, that an 
* Jmatruction was given by the lower court in the absence of 
| Shaner A course, be accepted by this court as a 
S <staventent of fact, sace it is vot ia any way verified by the 


«4 gisted was.a ‘privy comaipnication. ‘The 
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Tump. Ir was THe Duty oF Counsst To a8 Pane 2 a 
ENT in CouRT, AND NOT THE DuTY OF THE Counr 10 <7 f 
SEND FOR COUNSEL.’ ee 

The record shows that the trial of thle couse, won angel 
pleted and the case submitted to the jury upon the 4 a 
of January, and the affidavits of the jurors all agres in % 
stating that they arrived at their verdict upon the en es 
day. There is nothing to show that there was upon th ie 
day any evening session of the court, or ony meen ae 
journment. It appears fram the statement of the; wi) 
that the jury came into open court and asked tp ba. i ag 


differences and render a compromise vertiict. (Rec. 338+. 
Print., 185.) Now, as we understand the law, it was the:"s 
duty of the attorneys for the parties to remaia in attend “‘* 
ance upon the court duriag such time as the court was i+ 
session, uatil the jury returmed their verdict, aed it care: 
tainly was sot obligatory epon the court to saad Son amy: sf 
if they were absent. The law upon this matter je 8 
ctnsty eae Oe Oe ee hep 
man v. C. & N. W. Ry. Co., 26 Wis., 295, that-« 
that part of the opinion pertinent to this question fe 
«The eum exceptin lo 20 to he earache gle 
« jury the second time they were. called ia by the: cial | 
“and asked if they had agreed upon a verdict, or. = 
= wee pene eee ee The jery dulnii 
> seldcas sence the. instruction. isan 
« absence of the defendants and their couneel, & 


oor: - 


ne 


“given to the jury about 9 o'clock in the = = 
oT sams contineed oe 


bahar eared an asians. was had until 9 o’clock 
* “in the evening for the purpose of receiving the verdict, 
q | if any, and discharging the jury. Such adjourament of 
: _' tbe court, and the hoor to which it was adjourned, were 
*-se'mell known to the defendants and their counsel. At 9 
. “6o’clock in the evening, the judge again took his seat 
-66pon the beach, pursuant to the adjournment, and the 
jury were called. Being asked if hte tighter 


“4 Jo the question whether it was probsble that they could 
:(* agree, they said they thought it was, provided the in- 
; structions given them in thé morning could be read again, 
and the testimony of one witness. The written charge 
ce was then read, but no portion of the testimony was 
3 Neither read or stated to them. ‘They again retired, and 
=. at theend of about one hour were again called in by the 


Ran 
* i 


=> court, when the additional instruction was given 
genie am The defendants and their counsel 
_, erbimenaadiarns, Sena time; and the question is, 
:Stwwhether it was a Privy instruction or communication to 
“the jary? We think not. It was a communication in 
Pi conert, and in the regular form of judicial ‘proceed- 
> i ming. Tt was ie the presence and hearing of the officers 
ee tot the court and other persons then in the court-room. 
ator ore rampage any 


« will be remembered that, the, defendants and their. ¢ 
) “sel knew the hour to which the court had sd\ 
, a “and it is also proper to state that the afidavtn do: 
, _ charge the plaintiffs or their counsel, or any pe 
“nected with the prosecution. of the case, with any fs 
-.; “ ulent or dishonest conduct or management, by 
| « defendants or their counsel were kept away. 
a “sence may be regarded as the result of pure ac 
> “or at most of excusable negléct. Ths ty sen 
4 « Was it the duty of the court to. have diopitthedl is 
“~senger for them, aad to have ennpanted ys 
“til their arrival? 

<1 wg tat hi ty nd a wae 
Se eT ot a che 
+ “ out doing.so. In support of this view, the’g 
ee « prevailing custom in our courts. to send for 1 
Brie “and counsel under such circumstances is: ceili: 
“ know this custom or practice, and are far from wistl 
: “ to discourage it. We thiok it a beneticial-cmetony, 
“one that should be observed in all cases wi 
| “ey “ business or convenience of the court will allow it 
oh Bee “ are sorry it was not observed in this case,’ 
« lateness of the hour and the fact that it was well is 
“tothe defendants and ther counsel that the cot 

ee “ to convene at that time, may have beea regarded & 
> ae “ good excuse. It is the constant custom of this coy a 
Sa “whenever it is known that counsel are withia reading 
3 « at; octensasiibans ibiamaine sandal ipproval:< 
: 4 it and desire to encourage it, we are by 00 mentlé gm 
co = rn a ee 
rye « the court at time to send for absent. ¢ 
“2 « suitors, or to await their arrival, before | 
BS causes in which Whey are teteresed On the 
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nee ft Raychem ation ot tow, is the 
gery opposite. It is the duty of counsel and suitors to 
[2ibe preset in court when ther camnes are moved or soy | | 
a and if they are not, it ee 


fe fe Whcir own ink, and sot at the risk of the other party, . 
oeprapion fit not to notify them. The rights of ee 
ie other party will not be affected, nor the proceedings . 
4 Set aside, on account of such mere omission. The giv- | 

pg Of the notice is a matter of grace or favor on the Secs 

Php. the court, and pot ol: legal obligation or duty. , 
eee eer ny veeniet liens Manifest to'ten power 
of opening the proceedings where sufficient cause of ab- 
gio sence i ‘shown and it appears that injustice has been “3 
Pes The idea that the court cannot proceed without ee: 
i camsing the notice to be gives, or that it is error todo Rnd - 
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i; eoansel or their clients, would be intolerable, for then 
F< wo busines could be done and no proceedings taken ex 
ae by the favor of counsel or. of litigants. Such is 
E's clearly aot the law; and thete was no error here in the 
Es qeniesion or neglect of the court to send for the defend- = 
==: sete or their counsel, under the circumstances disclosed ‘ 
fo -by the bill of exceptions and the afidavite.” , : coma 


CERES te a 

tn the record ‘He had abundant opportunity to do 
pears from the fact that the motion for a new : 

pee ae affidavits attached, was filed on the 25th 

t £6),'and the bill of exceptions was not : 


put into the bill of exceptions a statements 
terms of this instruction and the circumetances..1 
which it was given, and an exception thereto. 


Ill. 


A document, which the clerk says is a state: 
the judge of his charge to the jary upon their : ap 


for further instructions, was filed in the case upoe 
of August, and is is in the following words and. rar 


« Wyoming Cattle Ranche Co. v. Joka Fr: 


«Daring the trial ofthis cause and while the 
« deliberating, they came- into court, aad t 
« foreman asked for information and iontrections © 
« question, ‘ Have the jurors a right to omis 
« differences and render compromise verdict? 


ANswsr. 


= Tes Jay sgvtenen ‘oy bane ome 
« nature, to some extent, a compromise system. In.cs 
« like the present one, when there seems, to be ace 
“in the testimony, the testimony may not 5 
« alike. A portion of the jury may believe'c 
« witnesses, a portion of the jury may be 
nel cueing a@ portion may disbelieve be 
ot te ee 
« that will depend in a grest measure .on thé st 
ee a eee 

« Now, when: all of the testimony in the 


»* 


we: things cannot be true, it becomes the duty of the jury 
a - - ‘* to. reject the false and give effect to the true. In such 
t* &.cases where the testimony seems to leave different im- 
Fa a“ pressions on the mind of the jarors, they ought to con- 
ke  « sider the same carefully, cautiously, fully and minutely, 
= « and then make full comparison of views and points in 
the testimony on which they seem to disagree. When 
* that is honestly and conscientiously done jurors may 
in “ readily see where some of their first impressions ought 
5s “30 be abandoned or modified. If one or more jurors 
a. “ assumes an attitude at the outset so as to preclude reas- 
ised “soning with his fellows, the result usually is not uncer- 
¢ tain; by all means avoid that. When the testimony is 
ie * conflicting, and a jury cannot all see it in the same light» 
Bg Pla isesier weuh’be 6:wardles culese 0 part of Gn'jery 
a ‘68 would modify, or to some extent yield what might seem 
2 3 # to the others peculiar and uowa ed views. Now, 
Eto this extent, I answer and say that you have a perfect 
7 => «right, to ‘compromise’ and render a verdict accordingly.” 

a (Ree, 338-9; Print., 185.) 

= This instruction is, as it scems to us, entirely unobjec- 

F = tonable, and even i the bill of exceptions showed that it 

es stanpadae absence of the attorney for plaintiff in 
 exror, that would not be a sufficient cause for reversing 


os ries 


Tu Biz or Exceptions In THIs CASE WILL NOT BE 
+ mone an ‘BY Tag COURT, BECAUSE IT WAS NOT 
én p anp Fite m Due Tine. 
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fixed by order of the court. Under these circumstaoces 
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bill of exceptions itself, we shall find that nothing dansk ss 
contained can be presented to this court, for the reason *:: 
that the bill of exceptions was not signed in proper time: 


. The record shows that after the verdict was returned, °* 
upon the 24th of January, the pea order was. 
entered: 3 
“ And thereupon, by agreement and consent of both 
“ parties hereto, it is ordered by the court that a 3 
“ fendant and plaintiff have untikMarch 27th to file motion 
“ for new trial and to prepare bill of exceptions and pre- ‘@ 3 
“ sent same-to opposite counsel, and also to note excep. -4. 
« tions to charge of the court to jury.” (Rec, 153 Print. 22 
11.) This time was never extended by order of court, 04:1. ¢ 
by consent of counsel. - ee * 


The bill of exceptions was not presented for the on 
ture of the judge until the 7th of April, and then, althougit 
he signed the ere, he ded thereto the following nat, 
which he also signed: ae 


« The foregoing bill of exceptions wan gemuiaadiaiall 3a 
“to be signed this 7th April, 1885.” (Rec. 329; Priat,: 4 
180.) The bill of exceptions was not Sled: in the ease 5) 
until April 7, 1885. (Rec., 329; Print., 1&0.) There ie: 
nothing whatever in the record explaining, or tending 10:+ 2 
show why the bill of exceptions was not presented for sigs °j:% 
nature within the time agreed upon by the parties and <3: 


je 


ig: 


the bill of exceptions will not be looked into by this court... 5 
If, however, the bill of exceptions — rt, 
error would be found. 


The fact that this herd of cattle did not contain 1 
head was shown in the following manner: Testimony wi 
introduced showing what the calf brand was in the <i 


_ also testimony of the number of steers then on the range, 
and the number which had been shipped; also testimony 
3 to show the probable death losses. The testimony of ex- 
= pert cattlemen was then introduced to show how many 
= _—ihead of cattle there would be ina herd yielding the annual 
increase which was yielded by this herd, and from which 
*. the number of steers could be taken which had been taken 
Be “from this herd. This testimony all tended to show that 
=" there could not have been 15,000 head of cattle in this herd 
4 at the time of the sale. 
2 The undisputed testimony showed that only 2,500 
" calves were branded during the whole season of 1882, 
- and that, therefore, if Stewart told Clay, as claimed, that 
~ 2,800 calves had been branded at the time of his inspec- 
tion in July, it was false. There was no question but 
that this was a very material fact, and the testimony 
a tended to show that if 2,800 head of calves had been 
“ branded at the time Clay made his inspection, then it was 
a < Feasonable to estimate that 4,000 calves in all would be 
i :+ branded during the entire season, and that the ‘herd did 
K ee yee the number of cattle assis mag by Mr. Stewart's 
Ps ” ‘The plaintiff's claim upon the ground of fraud finally 
ia, tamed largely/upon the question whether Mr. Stewart 
tee .Gid tell Clay that 2,800.calves had been branded at the 
hy time be made his idepeciion, and upon this question Clay 
Bt. < aad Stewart, the only witnesses who gave direct evidence, 
‘ - positively contradicted each other 
a ao ee ret ete ennattered 
a HI kaow Joba T. Siewart, the defendant. I examioed 
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« his range and herd in the interest of the — 
« this plaintiff corporation. I arrived at Rawlins. ce the:*: 
“ second day of July, 1882, coming from Southern Ca a Ee 
“fornia. I met at Rawlins Mr. David Street and Mr. | ie 
« Stewart. The next morning the three of us went out a 
“ to the range via Sand Creek, where we stayed all night.’ . 
« This range is seventy-five miles north of Rowlien, 87 
«the Sweetwater. The home ranch is on the Sweet--- 
“water. It is about fifty miles wide by 100 miles “3 
(Rec., 48; Print., 31.) : 
« About the middle of the time I was with Mr. Stews”. 
“art he told me that up to that time they had branded 3 
‘2,800 calves up to that time. The date of- - that wag, 
“ somewhere about the 7th to the roth of July. Some+'s/ 
“ where about two-thirds of the branding for the whole ‘x 
“year should have been branded at that time.” (Rete 
49; Print., 32.) a 
«Q At the time that you were making this inspection ,~ 
“ and Mr. Stewart told you that 2,800 calves -had wed % 
“ branded at that time, where did he make that State Cas, 
“A. He made it when we were riding slong one di 
“ together by ourselves. 
«Q. Did anybody except yourself hear thet stale a 
«“ ment? ee 
“A. No. - 
«Q. Did you make any inquiries of either of the fore- 3 sf 
men as to the number of calves that had been j ae f 
“ A. I spoke 'to Mr. Haskell about the branding. ia 
«Q. What, if anything, did Mr. Stewart say dda a 
“ with reference to making inquiries of Haskell? <“f Ae 
“A. He said that I had no right to make any wa 
‘ ries of Mr. Haskell. . 
«Q, Tell all that he did say upon that point. 
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‘He said to me that he would rather I would ask . 
+ « him for any information that I required about the herd, _ 7 
y, . “and after that I did so. 

: «Q. What, if anything, did he say as to his relia- 
“bility? - : 

‘A. He said that he was a perfectly honorable man, 
‘© and that I could trust anything he said, and that any- 
‘‘ thing that I wished to ask him he would at once tell me 
“‘ candidly about it. 
ee «Q. In consequence of his saying that to you, what 
a}, “did you do with reference to making inquiries of the : 
=’ foreman? : 

* A. I did not ask him any more. I put no further ; ) 

©. questions to him. | 
Be? «Q. From whom did you take your information as (ph 
a 66 to the herd and the branding at the time you made 
"2, “:your inspection? 

(. “ A. [took it from Mr. Stewart. 

—*Q. Exclusively? 

«A. I did speak to Mr. Haskell about it, but, only in 
~ acursory manner, and he gave me such unsatisfactory 

replies that I could not find out. anything about it.” 
7 Siaiasso-t; Print, 32, 33-) 
a _ The calf brand of 1882 reported to the company was 
; “3,500.” (Rec., 58; Print. 36.) | 
‘~-*Q From your experience as a cattle man, from the i 
g | calves branded in this herd in 1882-3-4, and the steers 
ee “shipped in 1882—3-4, and the present condition of the 
ees on the range, how many cattle should you say 
ie “there were in the herd in July, 1882? 
“A. I cannot perhaps compute exactly, but I, think, ‘ 
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NS 


Be Pprhap tthe cod 3882, there were perhaps 11,000 


- 


*Q. You include the brand of 1882 tod dant ship: 3 
“ ments? 
“A, Yes, sir. 

«Q. What percentage of the cows, tectaliog the't two 
“year old heifers, would the calves of such a herd t 
“ taking the seasons since July, 1883, into considerat 

“A. I think we should brand as many as forty ive-o8 
“fifty per cent. ‘vg 

«Q. How many cows then, including the two year <3 : 
“old heifers, do you say that there should have been ia’ 7 q 
“ such a herd in July, 1882? ose a 

“A. With the number of calves? es 

“«Q,. Yes. ’ 

“A. I think we should have had about 5,000 cows or.” % 
* over. Ban: 

«Q. If 2,800 calves had: been branded the second: 
« week in July, 1882, what do you say would be the prob 
“ able branding of the herd for the season? ; 

«A. I should think we should have had 4,000 ¢ 
‘ thereabouts. 

“@Q. If-only 1,600 or 1,800 had been branded at ‘al : 
“time, what should you say would be the probable brand: 3 
“of the season? 4 

“A. 2,400 or 2,500.” (Rec., §9, 60; Print. 36-7.) . 


The contract which Stewart had given Tait contained = 
a statement that the branding of ale forthe yo 1888 
was estimated at 4,000 head (Rec., 32; Print., 22), and 
after Mr. Clay had made his inspection, he reported that 
he thought this estimate would be realized. Béing inte o 
rogated upon cross-examination in reference to this reporty:} 
Mr. Clay testified as follows: | nee 


“Q. I find in your report, Mr. Clay, that you 
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«+ Lastly, referring to your note of instructions, there at ee 
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“seme questions asked there which are not, perhaps, 
se clearly answered above; first, the statement made that 
? :- * 4,000 calves would be branded this year, will, I think, 
. . “be realized.” Now, I believe you nowhere stated in 


SOUSA, No, but I made that statement upon the assump- 
_ “tion of what Mr. Stewart told me.” (Rec., 81; Print., 
o) Res 

Mr. Clay further testitied in reference to these matters 
) ‘= pon crose-eximination, as follows: 
. *Q. When he told you there had been 2,800 branded, 
-. “did you ask him if he had received that from the fore- 
- meni? 

“A. Well, I suppose he could not receive it any place 
* melee. I didnot ask any such question as that. 
“.«Q You koew he must have received it from the 


SO @ A. The first question any man naturally asks when 
> he gets to his ranch, is,to ask how many calves are 
[= branded. 

ae “Q. Did you ask Mr. Stewart that question, or did 
4 i¢ he volunteer this information to you? 

E- <A. ee ee ete Sey tak Neented 
ee Q | eile peicietd about 2,800? 


NT rae 


Si, ag Noa*> (Rec. 84; Print. 50.) 
22a. ‘ You have stated all the conversations that took 
pep = ‘between you and Mr. Stewart in regard to the 
Pied m otc led? 

; io regard to. the number of calves 


«this report that there had been at that time 2,800 calves 
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» «Q. He sid this before any convertion ook plac: 
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“near as you can in the language that conversation took: 3 

; = place—just. . = e 

“A. I have stated it just as fully as I cin state it to 

“the jury in a general conversation—not a general con- @ 

*‘ versation, but a conversation about the herd, that Mr..°<4 

« Stewart and I had. He distinctly stated to me about. 3 

“ that date, somewhere between the 7th and roth of Julys.. 94 

« that there had been 2,800 head of calves branded. . 

«Q. Did you ery whet you had Ose: GE 

“previous to that? . os 

“A. Mr. Stewart was rather indignant that I shoubd 

« have asked Mr. Haskell any questioas at all. He said.” 

“I had beter come to him and sok him for any informa: 
“tion I needed. 


« about the 2,800? 
«A. Yes, sir. 
“Q. How adhe big that op—sha i be chang 9 
“you with? . “3 
« A. I had been making inquiries about the braod, 9s | 
«1 caghteud to yap ath tae each aoe 
“Ay ann ha lae, Gite es ae 
* should do that at all. 
«Q. Who did he charge you with having talked with? 
«A. Mr. Haskell, I think I stated plainly. Le 
“Q. Did he say what you had been talking about? - ip 
«A. He said he did not want me to ask Mr. ae 
« anything about 'the herd, but if I would come to him be 
“ would give me all the information. s 
“Q The question I asked you was, did Mr. S ee 
“gay to you what you had been asking Mr. Haskell, & a mh 
rere oories : . 1) nn 
vs “A. No. 


oe. 


a ». *Q. He did not state any particular thing, but only 
.  * that you had been talking with Mr. Haskell about the 
ue “herd, and he objected to that and requested you to ask 
=? «him if you wanted to know anything about it? 

mo. MAL Yes.” (Rec., 86-7-8; Print., 52.) 

> ©Q. Do you think it possible that Mr. Stewart was 


«—wasn't he referring to the year before? 
“A. No, sir. . 3 

«Q. Are you sure about that? 

“A. [am perfectly certain about that. 

; “Q. Don’t you think perhaps you may have been mis- 
“..~..“taken and asked -him that year, and he answered the 
: ES “year before? 

ei ee «7A. No, that fact is too firmly in my memory for me 
fae “to forget it 

ce. %Q) Y¥on think that was a very strong fact? 

bp et A, Tt was. 


“« * there was 2,800 branded? 
4A. I did substantially, when I said I think there are 
Sipgiene faite hrabiid thee year; I went upon that as- 
Spay goo ”  (Rec., 93-4; Priat., 55-6.) 
-=<- «©Q. will ask you whether or not you did not form 
& we jodgment that from the calves that you saw, and from 
fe ate at yous 0 te re that if the books 
aoa true, if he had puton the number of cattle that 
3 “ you sawn the books, dida’t you think it was a reason- 
able thing that they would brand 4,000 that year? 
ey. - L sy . I took that from what Mr. Stewart told 


* telling you when he said 2,800 calves had been branded 


) % <*Q=> You never reported it to your megeey that 
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‘could misunderstand or state wrongfully or 
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« Stewart’s eatimates will be realized—what was your re- 
“ port based on? - 

A, Upon his statement that they hed breaded 2,800, 
«¢ and that was also confirmed by him, telling me that he, | 
« believed that hia eptional contract would be fully carried 
“ out. 

«Q. Did you, ia making your report, undertake to -. 
= severe eit a eas een gee ee ee 
“or report your conclusions? 

«A. I reported conclusiong in a general ban 
(Rec., 98; Print., 58.) 

Mr. Stewart’s testimony in reply to the oie test | 
mony of Mr. Clay, is as follows: 


«Q. ee eee ee ee foe 
“A, Yes, sir; I did. Bee 
«Q. Did you hear him testify that couimubson tine! a 
“tween the 7th and roth of July, while riding on horee-- © 23 
« back, that you told him, upon his inquiring, in substance: * ‘€ 
“that there had been then at that time 2,800 calves : 
‘‘ branded during that season? | 
«A. I heard him make the statement. 

«Q. Tell the jury whether that is true or not? ee 
“A. It is not true. I made no statement of that kind, * 
“nor any kind; had no statement to make; 1 was eell-; pa 
* ing the property oo s set of pepere snd my becky 
« and I hadn’t any oral statements to make that any party, 
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“ afterwards. 
«Q Lick can poh nts Mi Binsin aaa 
“any inquiry as to how many calves had been bran 
“A. He never asked me how many calves had beeg:y 
«“ branded; had no business to ask. ‘There wele Oo oe 3 
“ tle to see; the cattle show for themselves. If he: we: a 
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“cattle expert, as he claimed to be, he did not want to 
s “make any inquiries, and dido’t make any inquiries of 
=" “me; he confined his inquiries to amongst the boys and 
=, “tried to get them to say something to him. | 

“Q. Did he ask you any questions in regard to the 
“ cattle or range while you were out with him? 

“A. We were talking generally about the cattle— 
“about the management of the herd. He seemed to be 
“ very anxious to know how I had managed it and what 

a ~’ my idea was for the future, and I had no hesitancy in 
> “telling hie those things. 
..  «©Q. Mr. Clay also testified that just previous to his 
‘©. “asking you how many calves had been branded at that 
es “time you had reproached him or said something to him , 
bi. to the effect that be ought not to be asking any ques- ; 
aan «tions of your foreman in regard to the ranche? 
sae ae A. Yes. 
>i. ¢Q, Now, will you tell the jury whether on that day 
i... “ any conversation of that kind took place? b 
© A. Yes, sir; at Rawlins, after we had returaoed. 
<< * That was the first I knew he had been slipping around 
5. “ among theriders and foremen making inquiries of them 
5. < “as.to what-I had onthe property, and when the foreman 
> -* told me, whea we got to Rawlins, I remarked to Mr. 
c* © * Clay that I thought it a very singular proceeding on 
~ bis part. 
OQ ‘What did you say to him at that time about how 
E= * you were selling the ranche, if you sold it at all? 
ef2,°,- * A. 1 remarked he knew how ‘the ranche was being 
Es. * sold; it ‘was sold on the papers and books. 


ee Did Mr. Haskell at that time, at Rawlins, tell 
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« A. Why, Mr. Haskell, at Rawlins, afier we arrived: Ss. 
« there, told me Mr. Clay was making these inquiries of” “> 


= 


« him. ie 
“Q. What inquiries? ' a 
“A. We pos nt: she eee 9 4 

« that had been branded on the range. 4 
«Q. Did he tell you at that te what he had tld Me. : 

« Clay? | : 
«A. He told me that he had told Mr. Clay that he 

« did not know, except so far as his own work wasdone..* 3 

« Up to that time I had not heard from either Williame‘or’ - . 

« Haskell the number that had been branded. I had mat 5 ‘ 

“ seen them for two months; had not been at the range. ©; 

« prior to that time during the spring round-up, and had 

«“ not had any letters from them at all. I hadiag aeney si 

« edge; did not know-how many were branded. Bee 
«Q. Iwill ask you whether st any time during thet. 4 
“ spection trip or going east with Mr. Clay or at any time + 

« prior to the sale or afterwards or any time in the past, ¥ 

“ you ever said any such thing—that there had been 1 2 z 
« thousand eight hundred calves branded at the time be 

‘¢ was inspecting the ranch. ; 
“A. yo sats chamapebeonsianeae a | 

« I never said it at any time; I simply handed him these 23 

“ papers and the books, and that was the end of it, as far. = 2 

«“ as I was concerned.” (Rec., 275-6-7, Print. 1§2~3-) © ’ 


Upon crose-examination Mr. Stewart testified, in reber- i“ 
ence to the same matters, as follows: 

«“Q. ‘You understood that Mr. Chay wa otter of 
“examine the ranche and the property sed the cattle; 34 
“ that is what he came for especially? eS. te 

«A. That is what he came for. | < 
«Q, Now, Mr. Sewars, do you mento saya 


ry 
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« that year at all? 

a «A. No, sir; he never did; never did, sir. 

= «Q. Never even mentioned it? 

= «A. Well, as we were riding through those cattle I 
«: suppose that he that saw the large number of calves that 
« seemed to show up on the range. That may have been 
“ mentioned in that connection; at any rate he never asked 
4 ¢ me. 
: «Q. . As to the number and the brand that was going 
“ “ on? 

- «A. As to the quality of the calves— 

Be *«Q. As to the aumber that was showing up, he never 
« asked you anything about? 

“A. He was there to see; he was an expert. 

*«Q. Could he tell anything about the number that 
< “were being branded? = - : 

e.. «A. He came as an expert; I suppose he could. 
tie  *Q As you rode around with him could you tell how 
_ “ many had been branded? 

© A. 1 was not an expert; I was just an ordinary cat- 
BS “tle man. 

“Q, Do you mean to say that Mr. Clay, in riding 
+) around on that range over the territory that he did, 
+, *¢ould ascertain anything about the number of calves 
hc had es ada pt hte 
a “A. Yes, sit; be could if he wanted to. He could 
; have kept « memorandum just like the foremen do, 


- 0Q., From what ‘he saw? 


E +A, ‘From what he'saw. 


Be *Q ‘The foreman keeps it from seeing them actually 


‘ 


« he never asked you anything about the calf brand of 
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“«Q. How clove cool a foreman get st the anowst of 4 
the calf brand? e 
“A, He could have had those men round those cattle || } 
‘‘ and tallied the calves if he had wanted to. : ‘g 
. ©Q. How long would that have taken? reer 
«A. I doen't know, sir; he was there to inspect the 
range. “% 
«“Q. That would have taken three or four vats 4 
wouldn’t it? 
«A. I don’t suppose he expected to inspect a 
« of the dimensions that was in a week. I don’t 
« when the company sent him there, and when he came:. 
«there being such a cattle man ashe said he was, thet. 
“ he expected to go through a range of that size in. eis 
five days. 
f «Q I say it would have taken four or five weeks 


‘tally out that herd? 

«A. I don’t know. 

| *Q, Wouldn’t it have taken more? 
| “ A, My Chron feed, 1m not ging to mabe 
: “ estimate.” 

a, «Q. You are a cattleman, and have had some € 
} enceP_ | 

“A. He could have stayed on the ranch just as long 
ees “as he wanted to. I am not going to tell you’ “ 
«but what is the truth. he: 

| “Q. Iam not making any suggestions’ to the 
«trary, Me. Sovonit;iua't would the to: ies SO 
“wer my questions as long as they are paste 
§ «A. I can’t answer that one. 

“Q. Can’t you answer the question wht 
“ cattle could be tallied in four weeks? — | 
«A. No, sir; they could not, be Leamantcstiosi:. 
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15 ad 
Ae «but he could know enough to know what there was 
i, there substantially. 
mo *Q, You say Clay could have talhed? 
a “A. I say the cattle he saw he could have had round- 
%. ed up and tallied out. 
ee’ “Q How long would it have taken to have rounded 
fo: “up what he saw? 
> “A. I don’t know, sir. We were riding there for six 
a bs “or seven days. I. suppose what cattle he saw could 
f:-* have been rounded up in a very little while, and tallied 
a -. “out—what he saw—that is, he could have tallied the 
“Sh « gumber of ‘cattle and number of calves, if he had 
1. "supposed—they were not being sold by tally, but if he . 
PF shed been desirous of getting what information he could, a 
pe that is what he probably would have done. | 
PS “Q. So, if he had been there for the purpose of get- 
: “ting what information he could about the calf brand, he 
p+ would have had them tallied out? _ 
By A. I said he could have had it done. 
: 4-,.%Q. You didn’t have any bale with him about the 
h © \etbeand? 
et’ A. Mr. Clay was a business man, I supposed, and 
ear When the fore- 
‘Giead *man told me he had been making these inquiries of him, 
that he koew that this property was being sold upon 
pp epriten Panes ant ep I did not propose to make a 
a that he could misunderstand or that he 


aa 


iy 


ey “Whaat: made you mad? To God out that he 
2 sy Sees Donicng ot the foreman? 
--T-was not particularly mad. I did apt think that : 
had-done just what. business maa would have done. 
sCikighdeploenis eebedentdetae 


“A. My foremen wasn’t there to aubwer. at 
«Q, Did’ot you swear that Haskell was to take hil 
“over the range, and answer any questions? == 

“A. No, sir. 

+Q. ee 

“A. No, sir. 

«Q, Did you tell Haskell not to answer any ¢ 
“ tions? 

+A. No, sir. 

“Q. You didn’t think Cay bad any ight ak 
“ foreman about the brand? 

“A. I have told you I didn’t think he had; he « 
« there to look himeelf. jaa 

“Q. He was not there to make any inquiries? a 

«A. He could make inquiries upun proper saljeetai, Fe 

*Q. From whom? i id 

“A. From the foreman. xf a 

“Q. And that ip what you ware compinniee ra 

“A. I complained about his asking upon 
“that ‘the foreman could not know. The foreman 6 
“not know what the other man had done: ’ He ¢€ 
“not know what other ten’ had dene Wey had not ¢ 
“ ported to him. ¥ 

“Q. He could not tell what he had done? fe a 

“A. He could have’told that—I understand he diff 
“ tell him. . 

«Q. Were you angry at what the foreman told } 
‘of what Clay did? 

«A. I was oot particularly cagry at anutiniie: 1a 
“not think it was the thing for a man that claimed te 
“o See enpet Seley t Ole 
“the boys. 

“Q. You think a man coming to fad out all 
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ae “that 15,000 head of cattle and those calves ought not to 
fc“ ask anything of the men? 
#, “A. Idon’t think he could make a sufficient examina- 
:. .“tion in a week. I thought he came out to see, and not 
ex. to ask; at any rate, I thought that I had executed a set 
".. 808 papers, and I proposed to stand on those papers. 
Bi «Q. You did not propose to make any representa- 
i. + tions out there? 
ae _&A. I proposed to make_no representations further 
: pe: -4¢than I had made, unless it was in writing; I did not pro- 
F<, pose to make any oral statements that could be misuo- 
“A. . “derstood or falsified. 
‘ “Q. Dido’t you'go out there with your mind made up 
that you would not be drawn into making any state- 
a “ments? 
=. *A. No, sir; 1 hado’t thought about it; I know what 
"a contract is. | 
| a “Q- Did Clay ask you whether anything had occurred 
ce 7 0 change your estimate as to the number of calves? 
oe “A. No, sir. . 
es ze .“Q. . Did he refer, in conversation ‘with you, to your 
E “estimate in the written letter of 4,000 calves? 
te. A. Never said a word to me about it; all he talked 
ae me about was the general management of the herd. 
* He wanted to know what my profits had been. I did 
\¥ $r+aot aay auch to him about that. We talked about the. 
:. condition of the range, the appearance of the cattle, the 
a jality. of the young cattle, and such matters as were 
Bvt yand such’as one would naturally talk about on 
sh ‘a trip of that kind. 
ox Did-:he make any inquiry of youas to the 
mucober of cattle? 7 
A. He awore the, other day that he did ‘not—he 
es Set ad thee took it back. 


ae 
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“Q. Answer my question. 


(Question read by reporter.) ay 

“A. No, sir; he did not make any inquiry. i 
«“Q.. You told him that it was range delivery and that’: ; 
“ there were your books, didn’t you? Be 


«A. He could see from the papers executed thet i.’ 
“ was range delivery; w wap oot meneneney Ger Sener 
«him that. ey 

«Q, Did you haye any talk about it? e 

“A. I don’t think we did, sir. . +4 

«Q. Did you have any talk about the losses of the. 
“winter before? = 

«A. No, sir. es 

“Q. About the weather? ae ‘ 

«A. Weather, when? Bet. 

«Q. ‘The general character ofthe wenther ot there 

“A. I think it is likely we did. 

“«Q. Well, did you? id 

“A. I could not say, sir. I did not charge my: 
“ particularly with all those immaterial matters. 

“Q. Did you have any talk with hie as to its having. 
“been a favorable winter the year before? se 

“A. ny Bly tn ight ar come op igh 
« have been talked about. : 

«Q, Well, when you talked about that was he speaks “a 
ee 
“ anything of that kind? 

“A. Probably, if we talked about it. I don’t recab. 
i at we dso e+ mater at wel | 
“have talked about. Mr. Clay seemed to be very reth:: 
“cent, sot only on the trip, but on our road home. on @ 
“cars. He did not seem to have much to’ say to : 
“body. For that reason I said to him, you have ¢ 
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* " «told me what your idea of this range is; it is not a mat- 
et. “ter of any consequence, except for the fact that I would 
“like to say to the other people. I said I don’t care 
- “whether you take the range or not. 

c  § “*Q, So the sum total of your statement is that all the 
3 “time you were going out there that the matter of the 
r.. “pumber of the cattle, or the particular kinds of cattle, or 
. “the number of steers that would probably be shipped, or 
=. “the number of calves that had been branded or probably 

:- “would be branded—that that never was talked of at all 
¢... “or mentioned betweea you? 

3 “A. Mr. Clay never asked me how many steers 

“<= would be shipped when we were riding through a 

“bunch of cattle, the quality of those cattle, the number 

- @ of calves, as they showed on the ground. He could see 

- “just as well as I could. 

“8Q He never asked you your judgment about any 
.“ of these matters? 

“A, No, sir;. he never did. He never asked me the 
“ question as I understand Judge what's his name, there, 
- \* to put it. 
mes AQ Never inade any inguiry of you as to the num- 
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‘a der of cattle, or the probable loss, or the probable calf 


te wy 


_ Soragrieteaare aber 

CS meee: He made no-inquiry of me, Judge, upog any 
ct which wee a pert of the optional contract; that 
"I'had executed a part of the descriptive ‘letier of the 
y iy that hed executed these matters of the water 
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oA ‘T.don’t recollect, because if he -had 
about it I have talked to him 
1 dae recallact whether be db or.no 
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a 
“ ures on paper, tod was not going talk with him abo 5 
« those matters contained in the papers? Sy 
«A. No, sir; I was not. 
“Q. And you determined on that course when you 
“ went there, had you? 
«A. "Not more then I would co any ether tsnesuiounii 
«when I knew what my rights and what my duties were; 3: ‘ 
«Q. When you put those pata oe 
«and all that sort of thing on paper you were there ¢ 
“stick to that and not soything elee? 1 a 
“A. Was li? | . “a 
“Q. Was you? 
“A. uti ey ed a er 
“that I had executed, to hand my cattle register to Bs han, 
« and to furnish hia, facilities for going over to the ra 
“to make the inspection of the herd. I had sot t 
ted gen rl i ory 
«Q. Mr. Stewart, you would have beep .peria 
« willing to tell Clay all about’ your judginest of th 
«matters if he had asked you; wouldn't, you have & ia: 
pots ing wan ap Joa ace 
« matters if he had asked you? Be 
" A, Ask me ove matter at a time and I will tll yous 3 
- * «&Q, On the calf branding? 
, «A. No, sir; that was his business. There wee thf 
qa « cattle that had been branded; there was the horses si 
: “ men to go over and look at the cattle; that io whet th 
| « was for; he was an expert sent to exainine the fai pe 
“Q. ‘Woulda’t you have been willing to tave'g 
“him your opinion aS te cen oat oe Ol 
“range? ie 
“A. No, ir; that is not what I wan thet toby’ 
“ia what.he was there for; he could tell what: there # 
“on the range ae well ae I could, 
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**Q. Wouldn’t you have been willing to give your 
~ “opinion as to the losses the herd had suffered in years 
= ¢) past if he had asked you? 
“+ °*A, No, sir; I should not have made him any esti- 
- “ mates of anything that I did not know anything about. I 
“<4 pefused this when this matter of the sale was approached 
=.» - sto me at Council Bluffs, I said there are the books; that 
qi’ ~ “in the price; you. take the cattle or you let them alone. 
ee *:- 6 T know that no man could make any estimate of — 
ge * “Q. How long were you on the range with Clay? 
e.° «A. ’ A man can make noestimate. I want to answer 
i - “one question at a time.” (Rec., 283-293; Priat., 156- 
161. ) . 


The instructions given, by the court in submitting this 
Leena ovaaanen 0 the jary were as favorable to the 


tale any error.of law. The defendant submitted volumin- 
“gus. written instructions, nearly all of which were given by 
*)‘the court without material modification, except upon mat- 
"Sera of fact, andthe intructione ofthe court upon matters 
08 fact will not be reviewed by this court. 

Diy . Corver v. Fackson, 4 Peters, 1. 

a aS Magwiac v. Thompson, 7 Peters, 348. 


3 he erecta ge by the court at the request of 
ee ere ere re nant teem, ove an fellows: 


euEN oF THE JuRY: 


i of action. ‘The Giret cause of action is 
| pode t representations, alleged to 
the 3. day of July, 1882, by the 
i ite agent. It is alleged that 
be plait a cara 7r-quarter-cie- 
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de wand end ‘sengn'ennelaing, 00 camatanal 4; 
fifteen thousand head of cattle, octoding the calves sai F 
branded during the season of 1882, together with aj ah 
pedigreed short-horo bulls, and seven hundred by 
mixed yearlings, for the sum of four hundred thous nl 
dollars. It is alleged that, ‘pending the negot are 
this sale and on the 2d day of July, 1882, the d 
represented to the plaintiff and htt 
been branded with said brand twenty-eight lf ired 
of calves as the increase of said herd for the thearcu 
season, and that the whole number of calves as’ the f 
crease of said herd for said season would amount.to © 
thousand head.’ 

« It is further alleged, as a further false and frauduleg 
representation, that ‘he then’ and eoreer 
and represent to the said plaintiff and its agent th 
calves of said season would amount to four thousand hasty 
to be added to said herd;’ and it is further averred ep: eg 
he did then and there rhe spree nd | 
exclusive of said branding for said year, said be ae 
sisted of fifteen thousand head cattle, and that there 
igo band ot bene eg ee Oe ee 
with said brand.” 

«Ita farther alleged that the defendant maid tha 
statement and representations to the said plaintift a 
agent about the said braeding for the purpose of fm 
ing said plaintiff and its said agent to, believe’ t 
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« It is duly -averred also by 
upon the representations | 


coe 
wit 


Eber and range outfit for the sum of four hundred thov- 
: sand dollars, and paid the defendant that sum. The plain- 
te avers that when the said defendant made the said 
statements and representations above set forth, and each 
Feed every thereof to the said plaintiff and its said agent, 
és he well knew that the same were false and fraudulent, 
ie. ‘and that at the time he made the same and at the time of 
fp.t0i4 sole, there had not been branded 2,800 head of calves 
: te the increase of said herd for said year, and that there 
i -ndét been branded more than - 1,200 calves as the in- 
ER reas fot that year, and that the whole number of calves 
Ss . branding in that. year would not exceed twenty-five 
Gindred head, and also that defendant then knew, that 
h Fe were not in said herd more than ten thousand head 
#f cattle, exclusive of said branding, and that there were 
sca age baad 08 home 
a aterm Aarti that defendant made said rep- 
Fe@eeecatations ly, fraudulently .and' deceitfully, for the 
| alg eden bearrieimate co pertvenn be bees 
nent oe 
ee, en On ene eale wee 
i the said herd did not consist of over ten 
1 bead of cattle, and there were not over 130 
Bs test ts Reng sree te en 
ae ge not exceed. twenty-five hundred head.” 
— b plaintiff claims in this count the difference in 


tations must be showo to be of a thomesitiog is 
fact material to the transaction, and that no express 
opinion or judgment or cioaine oat ering Be 
sertion of an unconditional fact can constitute 
false representation, and in such case the jury a 
or he defendant onthe ret count in the peti 
« If the jury find, from the evidence, that the a 
representations of the defendant consisted ot € spree 
of opinion and estimates of number and statements 
jadquest nd enpecston so tthe eosin 
of his herd, and not of any material 
which was not open equally to the knowlec 
agent of the plaintiff, then there fs 00 ground of #¢ 
the first count in the petition, and the jury must .& , 
the defendant as to that count. : Belen 
~The fury are iatracied that i nus be forth 
by a preponderance of proof satisfactory to fps 
Clay, the agent of the plaintiff, relied upon the # 7 
false representations, and that the same conetit 
reason and inducement of his favorable 


subject cantiore eet depally cpus t0 tis aladga 
plaintiff's agent, and if the plaintiff has failed ia ‘aus 
showing there must be a verdict tr ee 
first count in the petition. : 
“The joy cnleides nore toe 0 
tify a recovery, it must be shown: by proof that pi 
agent relied upon the alleged falee - 
os gt oS ag 
he (Clay) was so circumstanced as phage 
relying upon and placing confidence in said re 
tions, and if it appeare that he had other & | 
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,  fictiog therewith, sufficient to raise —, doubts as 
a _/ to the correctness of such representations, then there can 
BY ‘be no recovery on the first count,and the jury find for 
. © the defendant on that count. 

ei. “Unless the jury find, from the evidence, that 
Bi the alleged false representations were made to Clay, 


a 


‘that they were made with intent to deceive him, 


: a and did deceive _ him, that they influenced and oy be 
p> caused hidi to make a favorable report, and that te 
he had not equal knowledge with the defendant of : 
2 +! the subject of the misrepresentations, and that his situa- 3 iis 
5 7: tion,”, circumstances, and ‘knowledge were such as to jus- ee 3 
: pty him io relying upon the representations of Stewart + Ss. 
Sand that he actually did rely upon the alleged misrepre- a Oe 
;eentations and reported accordingly, there can be no re- ia e 


os 1 ‘in this case on the first count, and the jury must 
Bet for the defendant on eaid fret count. | 
gH the jory God that Clay made, by order of hie prie | 
2 that is, by the plaintiff an examination of the i ae? 
and property with reference to its extent and . <a 
racter, and the condition. and oumber of cattle and 
ervstock thereoo, and in such inspection he received B 
See ane from persons in a position to know = 
ou namber of cattle or the number of calves ae 
par sat the time of his inspection, and he had the 
of getting additional and more information on 3 
se: subjects and neglected to do 0, and chose to make oe 
He report on wach partial and incomplete examination, or 
peer ems tase recovery in this case, and the jury as 
defendant on the first count. oe 
IE the jury od tilt Clay based hie reports as to the . 
nes fy of the purchase upon the extent and charac- 
othe each the amon the property he saw, and 
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the quality of the cattle, not upon the alleged represeatan 
tions as to the number of cattle and the number of, the’ 


calves branded when he was on the neem in Jus 
there can be no recovery on the on moe 
must find for the defendant on said count. od ws 


“The jury are instructed that in order to justify are 
covery on the alleged misrepresentations of defendant, © 
they must be satisfied by a preponderance of pool that 
the testimony of Clay in that respect is true, and that of 
Stewart not true; that such representation was made: 
with intent to deceive, and did deceive Clay,. and a 
he based his report thereon; and that, if the pleletill <i 
has failed to satisfy you, then you must find for the de 
fendant on the first count.” (Rec., 301-4;-Print., 16607): 

The foregoing instructions were given as prepared sed 4 ‘§ s 
requested by ‘defendant, except that the court strack out eS: 
the following paragraph: “ The only testimony io the 4 
case tending to prove the alleged mhvaprenieneinn See 
spect to the calf branding in 1882, is that of Clay to the” 
effect that when, un the inspection riding along with: ~ 
Stewart, Stewart told him the calf brand of 1882 up to" 
that time was 2,800, and that statement is denied by de-". 
fendant.” (Rec., 304; Print., 167.) a 

The defeodant excepted tothe striking outof this para~ 
graph, but as it refers solely to the facts of the case, the -; 
action of the court below will not be reviewed by thie. a 

The court further instructed the jury upon this — 
the request of the defendant as follows: ra 

«As to the cause of action for false and fraudubeat rep.” ; 
_resentations, being the first count in plaintiff's vation, 
" you will observe that the false representations relied «pon. a 
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: —separated into distinct heads and without the formal 


language of pleadings—are as follows: 
¥  & The represehtations that there had been 2,800 head 
©. of calves branded July 2, 1882, for the then current year; 
&* .- 9d, that there would be four thousand head of calves 
branded during the entire season; 3d, that there were fif- 
=, teen thousand head of cattle on the ranch and raoge; 4th, ray are 
f ~~ that there were 150 head of horses.” a bee 
>  #]a order to entitle a plaintiff to recover for false and _ 
a). fraudulent representations, several things must concur: . 
& | elt must appear that the representations were false; 2d, 7 S 
a it. must appear that the defendant knew them to be falze; ; 
a “3d, it must appear that the representations were material; 
E> -Ath, it must appear that the plaintiff relied upon the Bee Soe & 
eee peneemations, élleving them to be tres, and was there- ie 
=<? by misled to his damage, for if it appear that the plaintiff ' me 
“did not rely upon the representations made, but relied 
a {, pon the inspection and inquiry and examination made by of 
bo." hhienéelf, with equal means of knowledge to ascertain the ; 
FS, “true condition aod situation of the property, as the defend- 
dese aan say, the representa- 
cat jas must be made about matters of which the plaintiff 
Ss, dil not have the same means of knowledge and informa- 
, i; Hoe as the defendant. 
ae Let ias apply these principles to the facts in this case ess 
aaa as they are not disputed, and see how the case bes 


(7 ®t ie conceded that the plaintiff did not sina tte 
= ia and cattle mentioned until it had first caused an in- 
, bof them to be made by Mr. Clay and his report 
+ It'ts daimed that Clay spent some days riding 


he range ad lepecting the ctl, making inquire 


2a 
shite fectenun tinsinihan tei hbientconiiee “ang 
tle, etc., and that Mr. Clay also examined the booke—the  % 
herd register—which purported to show the oumber AS 
cattle which had been purchased and put upon the ranche’ ’ 
when purchased, the number of calves branded, the — ; 
ber of beeves shipped each year, and all separated into = 
classes, showing the number of cows, number ‘of heifers," 
number of steers— in short, the book purported to show: ** 
_the necessary facts from which, by a mere process of 
computation, the number of cows, calves and ; a | 
heifers could be definitely and accurately determined ut 4 ss 
any time, excepting only for the uncertain matter of losses ? ‘ 
by death from year to year.. ae - 
“It is claimed to appear from the booke that there. 
were on July 2; 1882, about 14,984 head of cattle. of all 
kinds on the range, exclusive of the calves to be breaded: 
forthe then curvuntiananen; thet, oom the SoguieeetaatnaaS 
tween the parties to the sale and purchase, the delted> 
ant declined to deduct anything for losses by- death, t 
on accougt of such losses, which were minted by Me 
Street, and Mr. Majors, who undertook to make the e | 
of the cattle, he did agree to deliver to plaintiff yoo In ee 
of mixed yearlings, and eighty head: of pedigreed bulle fe.” 
liew of such estimated losses by Mr. Street and Mr. Ma: 3 


od 


jors; that, by the option contract executed by Mr. Stew. =2 


ae) 


art, to Mr. Tait, the range and brand were to be sold by: “a, 
him, if at all, as a reach and range, contalsing 15,000. 
head of cattle, as appears by the books, with an estimate)’ 
made by Mr. Stewart; that 4,000 calves would be branded. _ 
that year, together with & prospective letter, setting for i 
a description of the ranche and range, and- .ajeo, that; 
case a sale was made, it was to be a sale known @ 
Wrenner Sag OTe a 1 


is 
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understood that a sale by range delivery, or ranch deliv- 
ery, means that the party purchasing the range and herd 
will take the same as they run, taking their own chances 
as to the number of cattle that may be actually on the 
’ range.” | 

« It has also been claimed by defendant that it had been 
made to appear by the testimony, that the plaintiff had 
equal means and facilities of acquiring knowledge and in- 
formation as the defendant as to the number and sex and 
“condition of the horses and cattle on the range, and the 
nuniber of calves that had been branded, or ought to have 
- . been branded during the year 1882, and that the agent of 
ES plaintiff, Clay, did not rely on representations of the de- 
¢%.. fendant in making his written report to the plaintiff.” 

*.. If the facts so claimed and relied on by the defend- 
apt are sustained by the proof, then you: are instructed, 
; > ‘a8 matter of law, that no action will lie for any false rep- 
eee made by the defendant 
er oe or nlbee a ean or calle: etually onthe range 
‘or as to the number of calves ihat would or might be 
‘branded during the season of 1882. In other words, if 
‘the foregoing matters are established as true, it would 
= somal repent i og to the number of eat 
~and horses on the range, and the number of calves that 
* would be branded as set forth in the option contract are 
wholly immaterial, because the plaintiff had before him 
: : e'same data and knowledge and information from which 
Bt ip Aeparesing cock lacie as the defendant hed, and for the 
ithe: “reason that the: option contract and prospectus 
" Se res seer the te were the 
oa oer aa adnan amet 
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.fendant as to the number of cattle or horses or calves 


mere expression of opinion by the defendant and wot th 
representations of any fact. Hence, in such event, t 
cannot be said to be any representations made by the ae 


be branded. If this claim of defendant be true, 3 
leaves only for your consideration the alleged falee'’s 

fraudulent representations that there had been t . ri ; 
on July 2, 1882, 2,800 calves during the then curyeats ae 


son, and what effect such representations had by way. < 
inducing the plaintiff te make the purchase. ‘The 4 
fendant denies making any ah eee, 
have heard the evidence on both sides of ‘this ¢ 
and it will be for you to determine whether the p 
ven canehliiads oy ieaiestihaeunas 0h aa 
the defendant made the sepresentation that'27aeG | 
calves had then been branded.” 


“ There is a direct conflict in the tentimeny on’ . 
question. The plaintiff's agent, Mr. se 
tively that Mr. Stewart made this representation the 
Soo calves had beet branded some time between t ah 
and roth of July 1882. The defendant as positively d 


having seals any Si eeppenean or Ota 


“ In order to entitle the plaintiff to recevet: thd “a 
count this alleged false representation must be e ee ; sah : 
by a preponderance of the evidence. By a: pre = 


ance of evidence you will understand is meant the gr 
weight of testimony. You win consider =k arto 
circumstantes as disclosed by the cups ont 
ject and determine whether the defendant § 
the false representation alleged to have boon soahe ic | 
gard to the 2,800 head of calves having been bran 
between the 7th and roth of July 1882. 


ion, that is an absolute end of the plaintiff's case on 
e first cause of action, and you should return a verdict 
: the defendant thereon. 
| alt you find, on the other hand, that Stewart did rep- 
. at to Clay as a fact, that 2,800 head of calves had then 
fween branded between the 7th and roth of July, 188e, 
you will determine whether, Clay relied upon any such 
rep tion.or whether he was deceived or misled by 
— if it appear that the defendant made the rep- 
a and that it was not true, still the plaintift can- 
 secores in this action as for false and fraudulent rep- 
ations, unless it shall appear that Clay relied upon 
= Erapresoptation and was misled, to the damage of the 
ous p thereby. Defendant insists ‘that it appears by 
. Pa own testimony that he made up his mind, from an 
= ct 90 of the ranch and of the cattle and from an in- 
. fection and examination of the books of Stewart, that 
F thousand head of. calves would be branded that 


a mn... i: Pham if he arrived at this conclusion from such 


& i fraudalent representations of the defendant, then 
; es immaterial whether Stewart represented that 
sd of calves had then been branded or not, and 
ta et oe 
wo ia'the petition.” 

| “a je ather hand, if you find that Stewart did make 
2 epresentatation in regard to the number 
Fe fiat ted been breed, ud that Cy rei 


e . cal you find that the defendant did not make the repre- 


n and from the books, and not from the alleged 


> 


then you may fairly say that the representation 
‘terial, and if you find that it was false and made & 
tent to deceive and defraud the plaintiff, and thet the te 
resentation succeeded in so doing, then the plaintiff's 
be entitled to recover, and not otherwise.” 
« Much testimony has been introduced oa the a 
of the per centage of calves that are usually t 
the she cattle on a range of the character pf the van 
controversy. Much testimony has also bees - 
as to the number of calves. that was in fact ‘ 
the years 1882, 1883 and 1884, and the bene 4 
from: this herd during the same years, with 8’ gs 
show that there was a shortage of cattle on the’ — 


when Stewart sold it to Pee et ones hat: 


ale by te pl a 
cextineny ete nredond as tooling to bv 
fendant did not purchase and put upon the®: 
the number of horses. and cattle as shown . Pie 


books, and that therefore such testimony is — 
disprove the correctness of the bain, ao toy aadd 


establish that the books themselves. ‘were 


igs 


pt) 
‘ 


. ’ * 
* ae > Dy 
*s " 


ta 4 
ca 


4 


kept for the purpose of ing and « 
plaintiff or any other — ho might desire to p 
the property. 


“ The defendant, on dette’ hand, has 3 
large amount of testimony to show that the fi 
brand calves and ship beaves in the years 1884,'38 
1884 were largely the result of death loeses, un 
weather, the sickness of horses, the scarcity of ti 
do the work, the taking away of forces fo do of 
and the mismanagement of the business, The de 
ee jn sapport of ‘the co 


bhi books, the original bills of sale, the vouchers, receipts, 
aod other documentary evidence tending to show that 
oll the horses and cattle purporting to be upon the 
@ gange were actually and in good faith purchased and put 
$3: BPO the range, and that the books as a whole are a fair, 
“€aithful aod honest and truthful representation of the trans- ae 
actions and management of the herd. If you find from ¥ 
the evidence this to be the truth of the matter, and that the ake 
seattle and horses purporting by the books to have been a 
bd were actually purchased and put upon the g 
ge to good faith, thea under the terms of sale and pur- ss 
os Of thls sange, if no fraudulent representations were : 
"it makes no difference whether the number of , 
- and cattle: or either of them on the range were ) 
oe ec - 5 1 Se 
r of calves were branded during the year 1882— | , 
| pt is if, the purchase was made as defendant claims— 
is, from the books—and plaintiff purchased the prop- 
y 88 a. going concern, agrecing to take its own chances 
gp. t0 the aember of cate on the range, and had no other 
se of the branding of four thousand calves than the 
imate made by the defendant himself, and on the last 
| <a a it is claimed by the defendant that he had a very 
mapet ae a os eke 
that he basedl his estimate on the number 
jo.be branded in the year 1832 upon the state- “i 
it ay ler.to him that he expected to brand that 1%. 
| Setar deanery This testimony, 7 oe 
th his own knowledge of the herd, has been ad- ; 
thse sadiog to show good faith on the part of Stewart Boe. he 
Gf his cotiate of the vumber of calves to be =e 


’ 
+ 
———— 
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execution of the option contract, upoa the sth of A 
1882, and July, when this sale was perfected; that he fa 
beteved the numberof cate sd horses on the rang 8 
be substantially as shown by the books after the d : 
for losses as made by Street, and that: the range and'cs P 
tie ware then warts aoe qaney Sian Gone oa 
See dae ee oe This. ev 
iS offered to disprove any motive on the part of the 4 
fendant to make false representations or deceive the 
tiff 2s to the number of calves that had been branded ¢ 
to July, 1882. Yor aayemntie as emo 
it is worth for that purpose.” fe E 
“ Finally, the charge made against the defendant 
having cheated and defrauded the plaintiff by falee a 
fraudulent representations is a grave one, and it should ti 
substantiated by at least a strong preponderadce of -€ 
evidence. You will carefully consider the case ia @ 
light and return such verdict as you think the very f 
of the matter demands.” (Rec.,’310-19; Priat., 170-4 


The foregoing instructions were given as prepared om 
requested by defendant, except ‘that the court struck’ot 
two paragraphs relating to the facts, in addition to th , 

The court refused to give two instructions asked | 
defendant, but as these relate entirely to matters of f 
it is unnecessary to make any comments upon t 
(Rec., 325; Print. 178.) 

The court instructed the jury on behalf of the pi 
as follows: — ’ 


«Tam asked by the plaintiff to give a number of 5 gS 
structions, a portion of which I give and a portion: 4h 
which I must necessarily decline to give. .My attentia 


ee 
* instruction as it is asked for, and as the matter it con- 
© tala ia, as I think, of the first importance, I will state my 
* own views upon that particular point. 

«Tam asked tosay to the jury,” ‘ If they believe from 
; the evidence that while Clay was-making the inspection, 
_ Stewart objected to Clay making inquiries about the 
». ‘aimber of calves branded, of the foreman and other men 
and thereby prevented Clay from prosecuting inquiries 
fwlch eight have led to information that lese than 3,000 | 
calves had been branded, the jury are instructed that such | 
3 Bere et Beoveremee ho to misrepre- : 
“In reference to that point I feel it my duty to say this | 
to-the jury, that if the testimony satisfies you that after av } 
ad Tis acetincens ty enanion, thet have been introduced 
Penang into the hands of the home com- 4 
ns we ote and where~it | 
:Mavally transacted its business, if they were not satisfied | 
bith what appears in those papers, and if they did not sce | 
*« proper to base their judgment and action ‘on the informa- 

Sion hat those papers contained, but nevertheless sent 
io Rion ed investigate the facts and circum- 


we 
so .. . 


- 


8 
=> ae 


Fs eee ine teaeber'et ecbeen a west 
sab be branded; if they sent him there as an expert 
8 purpose of. determining all those. things for theni- 
es and for himeelf,'and relied upon him, and he was 
Jo mpon the ranch himeelf and exercise his own judg- . : 
eeeeneen ee Oe when wlegnce to any ee 
tion. had ‘with Stewart, then it would make 
ace; but whilst he was in pursuit of the infor- | 


‘sag 


ant ae 
ee 


ee es ja 
~~ « » 


mation for which he went there, Stewart would have. 80" 
right to throw unreasonable obstacles in his way to presi: 
vent his procuring the informatien that he sought. 
that be dosived, the vstimony entafes’ you at. whi : 
they did go there together, and whilst he, Clay, was 7 
making the efforts to procure the information whiclihe ~ 
A ee eee 
on the right track, Stewart would have no right to thee 
him off the scent, so to speak, and prevent him in 
randat sod iaproyer way tom pocaing the lle 
mation desired, and, if he did that, that itself is making: 
or equal to making, falee and fraudulent reps ations. 
for the purpose in question; but if Stewart did none ‘of 
tees age ey ot eteen, wnt, Sere 
application. | 

tn te a ce f 

tions about the number of cattle or the lose posh 

herd or the calf brand of 1882, the jury will take i 
consideration the documents made by Stewait prior. 
and upon the sale, namely, the power of attorney to! a 
the descriptive asses maenbecerires 
jors, schedules made by Street, provisional agre 
and prospectus, and his statements to Clay; if the ji 
find he made any, .upon Clay’s inspection trip; wot 
jury find that in any of these statements there was : ys 
material misrepresentation on which plaintiff relied, be- i 
lieving the same, which has resulted to the damage of 
the plaintiff, the plaintiff is entitled to recover for ati 

“If the jory find from the evidence that Stewart par 
posely kept silent when he ought to have spoken, 
informed Clay of material facts, or find that by any len 
guage or acts he intentionally misled Clay abeut the: 


4 


a, 


ie 
> 


ane: 4 


ber of cattle in the herd or the number of calves branded 
Fie the spring of 1882, or by any acts or expressions, or 
.. by, silence, consciously misled or deceived Clay, or per- 
a 24 * mitted him to be misled or deceived, then the jury will be 


wes 


p. . justified in finding that Stewart made material misrepre- 
ES “sentations, and must find for the plaintiff, if the plaintiff 
<> believed anid relied upon the representations made by the 
j _ defendant.” (Rec., 306-8; Print., 168-9.) 
. Upon his own motion the court further instructed the 
“a Ping as follows: 
S ee “I think, perhaps, I ought to say to the jury what is 


Rip 
= 


icleaee by ‘a preponderance of proof.’ By applying it to 
th testimony of two witnesses who have testified, one on 
each side, you can demonstrate my meaning. I refer, of 
as you must see without hesitation, to Mr. Clay 
é 1 the defendant in the suit. | 
3 ee “a Both witnesses have testified about the same trans- 
a tion. One‘ swears positively, as I understand it, that 
je defendant Stewart represented to Clay whilst he was 
Saath as wetencenneepaiame been branded that 9ea- 
a7 nto the time that they were visiting the ranche 
bag: the » purpote of making the inspection in question. 
od 2 F- Stewart ot positively denies ever having said any- 
th g at all on the subject. . Now, that is a matter of im- 
ipo If it was made by Stewart, the defendant, to 
ogee the plaintiff at the time and in the manner 
J and for the purpose claimed, then, if it was not 
e, and Stewart did not know that it was true, or. if he 
i no reaaon to Delieve it ‘was true, éhen it would be a 
" », and you might very properly infer it 
"Sag a8 i ber’ ‘fraudulent \purposes—that is, to induce 
Fe p make averab — base his action 


ae XR 


=. = 
, 
he 


« Now, how are you to determine which of these p 
had testified truly upon that point? I confess I do 8 
know, but there are. some common-sense : rules, 80 
reasonable rules that we can apply for the perponn si 
ing the correctness of testimony of any particular v 
We are to see, in the first place, what interest the « . 
has in the result of the controversy; what induce 
there is for him to testify falsely; how does he cond t 
himself when he is placed on the witness stand; does h 

answer readily; is his testimony apparently true, if 
contradicted (does he tne, dons be prov, dnt 
he withhold any portion of the truth), or does. he te 
fully and straightforwardly and to all intents and 
so far as can be discovered, fairly in regard to the 
in which he is called on to testify. If he does allt 
latter things, of course it is in his favor. You can’ 
the rule to both of these witnesses and see what the § 
are in reference to both of them, and if neither_is cc 
rated by other testimony, then you must say which bi 
testified falsely. The two witnesses are in the same posi); 
io to know the ruth of te mater abot which tay 
tify. (1 euppons: deans con:be- 90 Goulet: hak te 
relates to a conversation said to have been had: by on 
with the other, 20 that both stand in the same position; th 
same attitude, and have the same opportunity to know th 
truth of the matter about which they are testifying. 
that be so, you apply the principles and reasons which I 
have stated and see, if you can, what the fact in with rel © * 
erence to the Claputed convernation, ) 


« Now, if they are both in the same attitude, one e 
at 0 ene eee ee apparently 90 
cannot judge in applying these rules which. - 

be entitled to the most credit, then there would aot 
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Ts an ateeeee of proof on that point, and it is for 
Bip een aby preponderance of 
‘proof, and preponderance of proof is testimony that is 
ef a stronger, more convincing, more reliable, and, therefore, 
ae ayeeend edhamerhatonaatl given on the other 
* gide; that is what I understand by preponderance of 


=» the witnesses testifying against one unless other things 
gs “are equal. If two witnesses should testify directly in op- 
a position to the testimony given by one, and they had the 
“ame means of knowledge, and it is understood they are 
P ‘‘tnen of good character and good standing, and testify and 
4+ Behave properly on the stand, and manifest no disposition 
Sino withhold part of the truth, then the testimony of the 
eee Seeenees went be more ‘satisfactory than that of 
ge ” @ne, and there would be a preponderance of proof—that 
oP > Seep aden dort the other, and if 
pe tat be the case, the testimony of plaintiff must fail. It 
+ to me that the first count must hinge on that one 
it, because if there was no statement made by defend- 
ane ‘Clay with reference to the number of calves that 
tre branded’ (during the trip of inspection of the range)’ 
) it seems to me that the whole theory that underlies: 
 haprbateteteagd erroneous one. 


a Ea ge witb edo of the jury to take into 
4 come a all the testimony that bears upon either side 
igh thie controversy. You must give it all its just and 
eight, end if it can all stand and be considered 

wistent with truth, of course it is the duty of 
fy 0 2 coir If you cannot reconcile ap- 
B, then it becomes the painful duty of the 
ae tor eated hae 


« & 
da a 
rag ee 


‘tee 


to 


>, prot It:don’t necessarily. mean ¢hat the testimony of 


some testimony which has been introduced oo | 
- branch of the controversy. It may be true that the: 
cco head of cattle were on that ranch at. a 
time the purchase was made. I deat kaow that eet. 
any testimony that shows to an absolute certalaty that it! 
is not true. It may be true possibly that 2,800 calve 94 
were branded. It also may be true that Stewart made’) 
the statement to Clay, as it is claimed he did, but whether" 4 
it be true or not you are to consider the testimony and. 
determine from that whether or not it is probable. that: *% a 
the number of calves were on the range that are claimed = 
to have been represented by Stewart, even hoe a 
might fiod the conversation in reference.to the 2,800 me's 
actually true, and if the testimony wae son nS 
number were there, of course then the alleged falee-re: Z 
preseutations could make no difference. Py 


“ How does the defendant undertake to accouat forthe: 
large number of calves that were not bramied? In, 
various ways. For the reason that the horses’ hed éhe't 
Pinhayo—crere, net ie 0 eneien Set un GES 
women be wh et Ot rece ca , 
' year for branding calves. If that be so it is a very mi ee 
rial circumstance to be taken into consideration.. 
claimed, too, that evil-disposed persons found about 't 
section of the country were in the habit of branding caly 
that belonged to this herd, and in that wey Sen 
number that would otherwise be branded. That @ 
true upon that point.. The two witnesses, apie ~~ 
point to which I have referred, tested, aod to ther. % 
desire to call your special attention. You will n ~~ 
the testimony of one witness, in which he. says ‘ 
twenty-five or thirty of the calves that. belonged to th 
herd were branded with another ‘bfand, —, 


: a %, 


athe 


pes: 


- 


re. 


father party, and that same party, if I remember, posi- 
> tively Contradicts that assertion, and claims that he never 
,{ Gd anything of the sort. That is in precisely the same 
< ¢ondition that the alleged conversation is in between Clay 
aod the defendant. 


“There-is.no preponderance of proof. When it comes 
% _ te that you have got to specalate to some extent as to the 
.! probabilities. What is the probability of a transaction 
bof that oot? Who is to be believed? Would you be- 
 esiharfanig who comes on the stand and stultifies him- 
FY ail wd says that he helped seal thet calves virtually 
‘by putting the brand of another party on them and failed 
pe aly. be explorer: never said anything about it; 
i. he.would be killed if he did? Is that consistent? 
Be probable, nd more cpeily when ti denied on 
‘denied, by the very party who it is claimed 
d todo it? Now, while the testimony is diametri- 
Se i CE it is there, between one man and an- 
i Be Sty poe gpeculate as to probabilities, and 
Se oho sanyo the truth of the statement 
agra Do, that, and apply the principles as I 
€ stated, and return a verdict accordingly.” (Rec., 
80-45 Priat., 175-7.) 


ens = at = of the in- 
8.gives ‘upon behalf of the plaintiff and the in- 
ae given by the court upon his own motion. They 
however;-no error. _ This case presented no new 
erate of fend nat sepsoeene 
ee nee rotons 
oil principles, and the jury were 
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prevented Clay’s pe oxen the fe 
other men as to the number of calves -which had:t 
branded at that time, and the evidence also tended to éh 1d 
that if those inquiries had been made they wonld bed 
se nt cdae The 
been branded at that time. This testimony was 
cally: not denied, and in reference thereto. the court: << 
charged the jury that Stewart had no right voy 
was making efforts to procure information about the ‘call 
brand, and whilst he was in pursuit of it, and on the'ri 
track, to throw him off the scent ond rover 
fraudulent and improper way, from procuring the de 
information, and that if Stewart did this, it was equiv 
jo making false and fraudulent representations. This ia 
crn ners ow 
connection with the other full instructions upon the Is 
fraud, could not, possibly, have misled the jury. | Ast 
court has said, in Crealy v. Buchenan, 23 Wil 430! 


« Honesty of purpose prompis frankness of statement. 


«“ Concealment is indicative of fraud.” . ¥ a a 
In Matthews v. Bliss; 22 Pick., Chief Jestice Saaw y- 
said: 


‘* 
2 - 


« Uf there be studied efforts to prevent the other fi 
“ coming to the knowledge of the truth, ot it there be a ir 

« though slight, false and frauduleat suggestion of 1 nr 
« sentation, then the transaction is tainted with.t ges: a. 
“ and alike contrary to the rules of morality aad-ef. 

This court also said, in Kempner v v. Churchill, 8 V 
362, that circumstantial evidence of fraud, “pe 0 
« conviction in the miad often of more force than di 
« timony.” 


In Benjamin on Sales, Vol. 1, p. 560, the author says: 


_- “The use of any device by the vendors to induce the a Sf 
_-* buyer. to omit inquiry or examination into the defects of Pea beak 
the thing sold, is as much a fraud as an active conceal- , ae 

* ment by the vendor himself.” Aa 


; 


a, In Mr. Bigelow’s late work on the Law of Fraud, aS 
469, the author says: ic aes 


_ .. “A mere nod, as we have suggested, may amount toa . Be os 
i ey “ representation. So may a withdrawal of attention from aap 


a “6 ope thing to another; for‘such an act would naturally ' ‘ 2 
#*. intimate that examination of the first object need not be ae FS 


er ue tr eae apa 

The court, moreover, practically instructed the jury 
Re "that the plaintifPs case upon the first cause of action for 4 
4 \ fraud turned upon, the question whether Stewart told Clay 
et an ea ase een alma ol 


B= mee wt rt a go 
» “one point, because if their was no statement made by __ ae ee 


it's defendant t9 Clay with reference to the number of Sar 
=; & ‘calves that were branded (during the trip of inspection AP 
SE Sat Se rey) then besos to we that te whe ther ads ae 


t upderlies the claim of the plaintiff must be an er- ae 


L* rooeous one.” (Rec., 322, Print. 176.) : . 8 
Sifipeaera ‘to this statement of Stewart’s to Clay oe. 
| Sere ner sae tres hounded, the cert. fer. Ss 
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nd ie the, manner claimed, and for the pur- 


Lg A ee Ae ps? Sr 54 eae, . ‘ 
Ay 0, De ne ae fi ~2" 
* ‘ mM ee % cre . ie fe Me a 


4 
ne 
4 
i a oy —: 
eS ey Ee 
ce P 
¥ ' ew Se 
« Psd ¥ 
; a4 ; 4 


"? 


-. 


, 


“fale, and he will then incur, in the event of ¢ 


he 
rhs 


Os Mg sate Pt 


pose claimed, then, if it was not true, and Stewart di ot 
« know that it was true, or if he bad no reaoa to bebiewt 
“ was true, then it would be a false representation and ¥ Ow A 
“ might very properly infer it was made for fraudu a 
“ purposes—that is, to induce Clay to make a creebiiel a; 
“ report and base his action thereon.” (Rec., 3215 Print, % 
175-) a 
This instruction is 


«The jury were lesiasdail dia that a sntement 4 s 
«recklessly made, without knowledge of itn trath, wae'n 
“ false statement knowingly made, — oe 


In the late case of Cole v. Cassidy, 138 Mase. 43% th “a 
court (Morton, C. J.) said, in approving the. ruc 
given by the court below: ae 

« These instructions are in accordance with the est 
«lished rules, that, to maintain an action of dectit,’ 
« plaintiff must prove representations of ‘material & 
“ which are false, and which induce him to act; and. ew 
« that the defendant knew them to be falee, or that, th 
« facts being facts susceptible of knowledge, he re 
“sented as of his own knowledge that they were t 
« when in fact he had no such knowledge.” «ss 


In Benjamin on Sales, Vol. 1,603, the author sage: 


~ pan asi long se 
« which is false, may take upon himself to state ‘th 
« true as to which he 0 ee 
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« ment proving to be false, whatever may be h 
praapasen epi ssc aneneP 
“he had made the ete with a teomicige 


®& 
“ 9 ; 


"In Fisher v. Mellen, 103 Mass., 503, the court said: 


* < 410, wo ledece the plaintifl to ‘meke the purchase, the 
E. “= defendant stated, ds of his own koowledge, material facts 
ae “susceptible of knowledge, which were false, and the 
“plaintiff, relying upon his statements so made, was 
aoe induced to purchase the stock, the defendant is 


ing mila tated 4s) eocenn-cas: 7 


a a “Ifa party recklessly makes a false representation, of 
<M the truth or falsity of which he knows nothing, for the 


Rook ara iabegeiaDtgearae 
"*and@ the other party does so rely and act upon it, the 


is Sass ec'Piess, pre, 513, the author says: 
fA yor, st ips noi and if the 
| yar r who makes it has no knowledge upon the subject, 
e has told stiester’ what is untrue; he has affirmed his 
wedge.” “The author cites numerous authorities in 

t Of this statement. 

i Rioweil had dpecil msene of knowinige not open 
Oh rere eeeener tanted to show thet he 
| oR sted the access of Clay to the means of information 
ic ch he himeelé had snd cootrolled. As Mr. Bigelow 
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sar inchs aehaachararaaes otherwise have i 


damage ensues, the party guilty of the fraud % 
ble for the damage sustained.” 


We have now: reviewed all the exceptions. t 
vse soa © se niet es 
three exceptions were taken by the defendent da 
introduction of the evidence. They are | 
pages 34, 37 aad 87 pyregenlpclicr 
but the ruling of the court in each iestance wes eos 
bet to ellen f sn doer in eh oe 
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“a 
News 


Sea et He 8 
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shows a bitter and defiant spirit, and lack of @ 
ness of statement which, as this court has said ia, pa 


ee: 


‘testimony that Stewart told him 2,800--¢ 
branded, Mr: Stewart says “I made vo state 
kind nor any kind; had wo statement to wuhes I: 
ing the property ona set of papers and my be : 
hads’t any oral statements to make that any 9 
misunderstand or stale wrongfully or wilfully 
(Rec., 275; Print, 152.) Agaio he says: “* 
foreman told me he had been. making these i 
him, that he knew this sroniaty ies Sa 
written representations, I did not propos toa 
resentation that he Peggy hay 
falsify.” (Rec.286; Priat. 157.) =D 
aco rrnatin ere nTin 
it was in writing. I did net propose-to qs 
statements that could. be misudderstood ‘ot: 
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In witness whereof I have hereunto set my hand and the seal\of 
said court this fourth day of August, in the year of our Lord one 
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of the United States of America the one hundred and tenth. 

[The Seal of the Circuit Court, Arkansas District, U. S. A.] 
RALPH L. GOODRICH, Clerk. 


Endorsed on cover: E. Arkansas C.C. U.S. No. 326. Thomas 
J. Cogswell, Anna M. Cogswell, and J. L. Goodbar, plaintiffs in error, 
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3. By way of counter-claim avers that when bond’, ee 


demurrer. 
said counter-claim alleging that it set forth no cause OF 
action. (R., 7.) = AE 


7. June 10, 1885, amended counter-claim by 
sats Meks'bp leave of court, and’ avers: that, 


of value to the property of $3,000; that said improve- 
ments were so made by defendants while they were in 
_ ' tedverse peaceable possession, and made said expendi- 
_- tunes in best of faith and fullest belief of right and 
‘title, and pray that against any judgment recovered by 
Es plaintiff there may be offset against the same counter- 
- . Claim here set up. (R., 8.) 
“< +. & On the 13th of June, 1885, the court sustained the 
demurrer to the counteér-claim filed June 10, 1885, and 
\. defendants excepted, and the demurrer to the third 
‘paragraph of -answer is.overruled. (R., 9.) 


June 20, 1885, the parties, in writing, agree that 
#. ~-’ the court may try the issues of fact ; and thereupon the 
.. @ourt heard the evidence and finds the issue for the 
plaintiff, and assesses damages at $2,400, and renders 
— together with costs; awards execu- 


and supersedeas bond filed ap- 


30. July 995 1885, the court Sled it findings of fact 
and bill of | 
» 1882, (R., 2 and 10) and ap- 


een e.. ro and 11) by the judge 
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had been awarded to Fordyce’s grantor by said Com- 
missioners ; that he paid appraised value therefor, and 
received patent therefor. 

2. That in December, 1882, plaintiff in ejectment was 
about to have judgment in ejectment executed when 
defendants sued out writ of error and filed 
bond (and sets forth full copy of bond); that the bond 
was approved by the court, and from the date of its 
approval, February 2, 1883, until January 22, 188s, 
when said appeal was dismissed for want of prosecu- 
tion, said bond operated as supersedeas and prevented 
the execution of said judgment in ejectment. 

3. That fair rental value of premises involved in 
ejectment suit, from February 2, 1883, to January $2, 
1885 (period during which execution was 
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Assignment of Errors. 
x... The court below erred in overruling the demurrer, 
hig oh filed April 13, 1885. (R., 5.) 


4.2 ‘The court ‘erred in sustaining the demurrer to the 
ems filed June 10, 1885, (R., 9.) 


The court erred in finding the issues in favor of 
| and in rendering a judgment for $2,400. 
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9. The court erved de hebding: thet ns bond deed 
liability for rents or use of said premises. 


| For other errors appearing in the record. 


fd nothing, inthe Record, from the judge whadecided »dec 
were upon whtsh the avave half that theerspheaiie: ex 
tion in the Federal court; and hence we do notknow — 
what the: grounds were. It seems to be indicated ‘in 
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3 tha socenl esol, we hs Sed, Se Ss SE 35 
: toe nat es aaa Sane : 
| ants were citizens of the saime State. The c lusion 
of the petition (R., 3) contains the ave! 
‘« plaintiff also avers that this is suit or canse’o 


arising precedes Joe laws of te Und 


We will first notice the point whether Federal juris- 
diction can be sustained on the ground of citizenship in 
- "The petition avers that the plaintiff, Fordyce, was a 
citizen of Arkansas; makes no averment as to citi- 
senship of Thomas J. and Anna M. Cogswell ; avers 
that defendant Goodbar is a citizen of Tennessee. (R., 
. a.) ‘This.is the only disclosure, made by the Record 
‘touching citizenship, except what is disclosed by the 
_ fifth finding of fact, and by the concluding paragraph 
_ of the Bill of Exception. +(See R., 11.) There st is found 
4s a fact that the plaintiff and the two defendants, Thomas 


© dence of Goodbar. “This state of record, we submit, was 
fetal to. the: jurisdiction of the court below, and must 
 gamtee a reversal of the judgment below, unless this is a 
“quit arising under the laws of the United States,” 
, WAR pele we et expaentcly consider. 

| Tithe entioe Hine of decisions by thin court upon this 
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9 
| This language of the author is 


: - "from the cases in this court. For : 
a Ay 
| 1839, was designed to modify the original Judiciary Act 
a - pain reagan 2 gitar oo 
. 1789 and the amendment of 1839: eed 
| _“ But it did not contemplate a change in the ju ‘ 
the character peter : 
— 
the defendants being cisent of the tome Stat wi ee 
plaintiffs." a ae 2 , 
} This thing is reaffirmed in a multitude of = Nj 
. array chamndarricarradlany nt bebepaueaecy onc 
| as, for example, in a 
| -Tron-Co. 2. Stone, 121 U. S., 632. Sn ae 
This familiar rule is again repeated in Pirie v. Tvedt, ae ‘ 
| 115 U. S. R., 42, where the language of the courtis:, =. 


‘‘ I¢ has been decided at this term in Louisville and. 
Nashville Railroad Co. ». : | 


10 


In the opinion by Justice Field, in Coal Company z. 
_ Blatchford, 11 Wallace, 174 and 175, the same words 
ere tepeated which we have above quoted from Vicks- 


burg v. Slocum, sufra. Again, in Sewing Machine 
Cases, 18 Wallace, 575, the court repeats this, saying: 
the true construction of the judiciary act it re- 
that each of the plaintiffs, if the interest be joint, 


msust be competent to sue each of the defendants in the 
Court to sustain the jurisdiction under the 11th 


: “tes i ica 1s made by:the act of March 3, 1875. (18 
— P. 470.) In Removal Cases, 100 U. S., 


Tarts 


shore 


~~ 


“Se SQecg PEt yae 


are really parties in interest, as distinguish from 
technical ones, and whose interests are, in fact, édven 
live in different States. But the contrary a1 
pressly in the findings of fact, namely, that all the 
principle defendants, to wit, the principals on the bond, 
live in the same State with the security on the bond. 

This much has been said about a matter | 
ordinarily would not be by us made the subject of any 


citation of authorities, because of our impression that aa 


the law is so thoroughly settled as to not admit: 


troversy. But since the court below probably held the. 


while to make 


other way, we have thought it worth while 
these references to the cases. 


Is THIs AN ACTION Basxp on a Law or Tax Unrrep 
STATES ? 


We now notice what was apparently relied om below 
for jurisdiction in the Federal court as stated in the 
closing paragraph of the complaint in the court below 
nah cease, dante aanitnaies aan 
arising wholly under the laws of the United States. 
There is a line of decisions holding that where a suit 
is not an original one in its character, but ancillary toa 
Federal case and dependent, there the jurisdiction of 
such ancillary suit can be maintained without reference 
to the citizenship or residence of the parties. This - 
doctrine is found in such cases as— 
Minnesota Co. v. St. Paul Co., 2 Wall., (609. 
Freeman v. Howe, 24 Howard, 450. 
vy. Hyde, 110 U. 3. pen 
‘Pacific Railroad . Missouri Pacific R. R., 111 
_, UL S., 905. 
Dewey v. Coal Co., 123 U. S., 333- 
Johnson v. Christian, 125 U. S., 645, 646. 


If this rule relating to ancillary suits be the ground 
telied on, then the leas bond i anpenir c 
rtied 00, the Sear for by 
an act of Congress (Secs 1000 and 1007 Rev.- Stats. ) 
brings the action prosecuted upon the bond within the 
dass defined in section 1 of the act of March 3, 1875, 


(18 Stats. at Large, 470,) giving “‘the Circuit Courts 
concurrent witb the courts of the 


or which chall be made, ie peti. 
en eee ake cothent : 
ne or | be a controversy be- 
sens of differeut States.” risdiction 

y, ifthe court below sustained the ju 
‘that the suit on the bond \ 


stigient in <jectment, it did so upon the 


$) 


ey 


‘ceive from this comtt the care which iti ented 6 re 


 mecessarily cause an. action which is based upom said 


bond here sued on, enables the obligee of the bond to == 
bring suit upon it in a Federal court, then everyinetre- 
ment conferring rights of action or rights of a 
which is made in pursuance of the laws of the United > 
States, may equally be made the predicate of asuitin 
the Federal courts without regard to citizenship. . 

We regard it as due to ourselves and the Court that” 
we should say that, because of the fact that we do net 
find this exact questiod passed upon by this court, end 


indent, it be © question. yet endetenminad:ty tie 


vires oun seeks tedinansadhlide none saiellaecaiiadh 
point as to whether the suit on this bond is one “‘aris-. 
ing under the laws of the United States”’ within the 
legal seuse of these words, which we here state. We : 
state the point first in our own language, thus: . Be 
The fact that an instrument which is the legal evi- - 
dence of a right, or the source and foundation of s a 
right, or the muniment of 2 title, is one the ecution. 3 
of which is authorized by a law of Congress, dose met. - 7 


7 


instrument as the ground of action or recovery; tobe 
Pas coalesce adeno i 
For example, all patents for the public lands are iasned:. - 
in virtue and pursuance of laws of the United States, 
They ase the source of the patentee’s title. His ection; ~ 
either of ejectment or other real action | 
his title, would be based. upon that patent ; amt 
such action of ejectment, 


State merely because the patent, upon which his recov- 
ery must be had, is a creature of Federal law. 
On this point Justice Miller, in his opinion in— + 
- + Bartell ». Tilghman, 99 U. S., 549, 
states the point thus: 


‘*If a man owning a tract of land, his title to which -|- 
isa t from the United States, should sell or lease 
and a controversy should arise between him 
‘and his vendee or lessee as to their rights in the : 
iees, it could not be said that any suit brought by the 
vendor to assert his rights was a suit arising under the 
- land laws of the United States.’’ 


| 566. 
Goodyear v. Rubber Co., 4 Blatchford, 67. 7 
Merserole et al. ». Paper Collar Co., 6 Blatch., 356. 


In this last, the suit'was upon a grant of the United , 
~ States of one of the “ Common field lots” of St. Louis, 


Albright v. Teas, 106 U. S., 613, is to the same gen- 
eral effect. See, also, Robinson v. Anderson, raz U.. 
S., 522. ) 

The result of all these cases is to establish that the 
mere fact that this bond is one provided for in the laws 
of the United States, does not, of itself, establish, even 
prima facie, the fact of Federal jurisdiction. And if. 
this be not a mere ancillary suit, then the court canact. 
determine that jurisdiction exists from the face of this 
record—either from looking at the averment that the 
suit arose under a law of the United States, or at the | 
fact that it is upon a supersedeas bond provided for in 
sections 1000 and 1007 of the Revised Statutes; nor from 
any other disclosure in the record. 

It is because of this, namely, that the Federal juris- 
diction does not (this suit not being ancillary) appear 
from the mere fact that the suit is on an instrument 


this record. 


_ it-may be that the court below decided the case upon 
questions of fact purely; as, for example, that the 


‘within any common-law principles entitling them 
_ ‘fo the property. 

It is, of course, evident that the mere fact that a Fed- 
» Segal question may arise jn determining any given case, 
* @s'mot a circumstance that gives jurisdiction to a Fed- 
eral court in the first instance ; and, hence, it is steadily 
held, to here adopt the language of Wallace, J., in— 

‘Manhattan R. R. Co. v. The Mayor, 18 Federal 


| eas ae =°S Rep., 199, 
~ that : ; 
3 ates “* A case does not arise under the Constitution or laws 


could resort to the oe 
courts: whenever they might 
oe, that a cause of 
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if 


diction is not disclosed by anything appearing upon 
For anything that the record discloses to the contrary 


defendants had not brought themselves, as a matter of 


of getting before the court our exact distinction here 


the like. A single additional illustration out of multi- 
tudes that might be resorted to, will serve the purpose 


made. 
The act of Congres of June 38, 870, (x6 Stat, 168) 
making certain days holidays within the Distelet: of 
Columbia, provides that,— 
‘*All notes, drafts, 


ble paper fal due or maturing on either of 
anit holiday aha shall be deemed as having matured on the 


day previous.” 

Take the case, now, of a note made in the District of 
Columbia, maturing in that District, and dealt with as 
required by this act, but sued in the city of New York 
by a plaintiff residing in New York, and against a de- 
fendant residing:in New York. In such case as that, it 
is quite palpable that the suit must not be in the Federal 
court; and the fact that an act of Congress regulated 
some of the conditions of liability upon that ndte; and. 
that the provisions of such act might be drawn in ques- 
tion, would give no ae: in such case tos Fed- 


- eral court. 


But really the case put by Justice Miller, in 
Hartell v. Tilghman, 99 U. S., 549, 
regarding an action upon a patent for land, is probably 
a still better illustration of the point, because the in- 
strument itself, there, is brought into being in pursu-. 
ance of an act of Congress, and yet a suit based upon 
such patent is not a case where the Federal courts 

have concurrent jurisdiction. 


FEDERAL JURISDICTION NOT DISCLOSED BY RECORD. 
We now submit upon the question of jurisdiction an 
additional and alternative proposition. We state this 
proposition as follows : 
Since questions of Federal jurisdiction are, by neces- 
sity, taken notice of in this court, whether presented in 


the court below or not, because they go to the power of 

Be. the court to act, (109 U. S., 283; 111 U. S., 252; 121 
pe Y..S., 253 ;) and since the Circuit Court of the United 
= States is one of limited jurisdiction in the sense that it 
has no other jurisdiction than that conferred by the 


Constitution and laws of the United States, and the 
presumption, therefore, is that a case is without its 

_ juriediction unless the contrary affirmatively appears, 
(4:Dall., 8; 94 _U. S., 455; 97 U. S., 646: 109 U. S., 

283 ;) and since such disclosure of jurisdiction must, in 

the record, be distigctly and positively disclosed, either 

- “by the pleadings of other parts of the record, (22 Wal- 

~~ dace,:3223 95 U. S., gor; 8 Peters, 112; 109 U. S., 
“. ~, 88g; 112 U.S., 717-720; 111 U. S., 252-255; 121 U. S., 
= BE. ’ §3; and cases collected, 19 Fed. Rept’s, 3 ;) and since, 
: moreover, the present record does not disclose any fact 
| ing that- the Circuit Court, ss rendering the 

put 2 eshaone which is named in the plaintiff's 

! 4) and in the findings of fact (R. 10), 
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court, as we have already set forth. 


therefore, no jurisdiction, because the plaintiff andtwe 
of the defendants live in the same State, and because 
the cause of action (if this be an independent and not 
an ancillary suit), does not arise under a law of the | 
United States, as above shown, or else it is an ancillary . 
suit and a mere continuation of the suit in qectment. 
If this last be the true legal view of the matter; thes: 


the ejectment suit and this suit ere one; and all the in- a a 


firmities, on the score of jurisdiction, or otherwise, of eS. 
the ejectment suit attach to this suit on the bond: .. -°4 
Therefore, when a party brings an rere arin ae 
Federal court for the purpose of out another: | 
action in the Federal court, he must ays 
ancillary sit the jurisdiction of the court inthe mala G 
suit as well as in the ancillary suit. Behe : 

- This is not done in the present case. The 


case simply shows that the ejectment suit was a aaah) SS 


recovery on a United States patent for lands~iemed. : 
under the provisions of section ro of the act of; March, 
3, 1877 (19 Stats., 377, eee ee : 


patent was issued under a law of the United’ bah se 
sufficient to give jurisdiction to the Circuit Cott om! 
the ground that the subject-matter was one atiaing, 
under a law of the United States. 

But, a we hove entitctiiintpunt the law,en Seton 


sepestedly and: vigneusny: Snyt end Geclies: Sy Oe 


See Hartell v. Tilghman, 99 U. S., 549. 
‘Wilson v. Sanford, 10 How., 99. . 
Albright ». Teas, 106 U. S., 617. 
Robinson v. Anderson, 121 U. S., 522. 
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20 
DAMAGES ASSESSED ERRONEOUS. 


Should the court find there was jurisdiction below to 
render this judgment, then we submit that the recovery 
for the rents and profits which was allowed in the 
present case (R., 11) at $3,000, subject to a deduction of 
$600 for repairs and betterments, was erroneous, because: 


- The condition and the only condition which the 
eas alton to be inserted in a supersedeas bond of 
this kind is that prescribed in section 1000 of the Re- 
vised Statutes, which is that— 

“The plaintiff in error or the appellant shall prosecute 
_ his writ or appeal to effect, and, if he fail to make his 
plea good, shall answer all damages and costs where the 
weit. is a supersedeas and stays execution, or all costs 
8 ee en cras 
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fully cited and considered. Especially in the case of 
373 | % 
The elaborate discussion of this whole subject which ~— 


is found in the opinion of Justice Bradley in the case of 
Koontz v. Hotel Co., supra, renders it unnecessary to 
enlarge upon this point, as that case contains a review 
of all the authorities having material bearing upon the 


damages in the shape of rents and profits for the 
the premises pending the prosecution of the writ 


This we understand to be one of the points decided'in "> 
. Koontz v. Hotel Co., 107 U. S., 378, and in cases there © 


the writ of error. The court ms have so decided this 
last point, because rule 29 expressly applies to suits on 
mortgages, such as the case of Koontz v. Hotel Co. was, 
and the court, in this last case, notwithstanding the 
words in rule 29—“‘just damages for delay ’*—reached 
the conclusion thus stated in the syllabus that the super- 
sedeas bond does not secure ‘‘ the rents and profits, or the 
use and detention of the property pending the appeal ; 
but only for the costs of the appeal, and the deteriora- 
tion or waste of the property, and perhaps burdens ac- 
“crting upon it by non-payment of taxes, and loss by fire 
if it be not properly insured.” 

So the conclusion of the court upon this point is accu- 
rately expressed in the syllabus. 

It seems to us, therefore, that this case rules the case 
- at bar, unless this court shall retreat from this decision 
by the majority. — 

Should it be necessary further to notice the assign- 


ments of errors and an oral argument be made in the 
case, we will leave such further discussion for that 


Sam’l, SHELLABARGER, 
J. M. WiAtson, 
For Plaintsffs in Error. 


22 


the writ of error. ‘The court measé have so decided this 
last point, because rule 29 expressly applies to suits on 
mortgages, such as the case of Koontz «. Hotel Co. was, 
and the court, in this last case, notwithstanding the 
words in rule 29—‘‘ just damages for delay *’—reached 
the conclusion thus stated in the syllabus that the super- 
sedeas bond does not secure ‘‘ the rents and profits, or the 
use and detention of the property pending the appeal ; 
but only for the costs of the appeal, and the deteriora- 
tion or waste of the property, and perhaps burdens ac- 
‘ertiing upon it by non-payment of taxes, and loss by fire 
if it be not properly insured.”’ 

So the conclusion of the court upon this point ts aceu- 
rately expressed in the syllabus. 

It seems to us, therefore, that this case rules the case 
at bar, unless this court shall retreat from this decision 
by the majority. 

Should it be necessary further to notice the assign- 
ments of errors and an oral argument be made in the 
case, we will leave such further discussion for that 
argument. 

SAM‘ SHELLABARGER, 
J. M. WiLsonx, 
hor Plaintifis in brvor, 


IN THE 


upreme Gourt of. the United .5ta 
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Fo 
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STATEMENT OF THE. CASE.. 


“This is a suit by Saminel W. Fordyce; defendant ii errot',” 
 apod « bond given to obtain an appeal in a2 action 
ment between the parties, Thos. J. and Anns M. Gogewell, 
in which ejectment suit there was a judgment in favor of 
Samuel W. Fordyce, from which an appeal was prayed to 
the next term of the Supreme Court. sh er ar 
- rendered: December 7th, 7882. The bond for spp 
appears, wes giyen Febuary 24, 1882. . Chia 
damages by reason of the failure. to Saaaaphy 

and the detention of the. property by reason of the 
bond. Complaint, Record pp. 2-3. 


‘The bond, which is made an exhibit (Record p. 3-4) to 
. the complaint, shows that it was given on-February 2d, 
: 1882, on appeal from a judgment rendered December 2d, 
| 1882 (Record p. 3), and the endorsement of the clerk is 
se as follows: 

ma ‘* Filed and approved, by order of the Court, February 
on ad, 1882; Ralph I, Goodrich, Clerk. Filed and writs 
“" ” jasued “Pebruary' 24th, 1885. Ralph L. Goodrich; Clerk.” 
a: “Record p. 4. | 

&, ‘To this complaint there were two grounds of demurrer 
4 st. To the jurisdiction of the Court. 


executed February 2d, 1882 (Record ‘ak 
ite eppeoval by the:Court, February 2d, 1883, 
>, 1885, oni bond operated as a supersedes. 


ee 


3 
‘The complaint and its exhibits, and the finding of ficts 
by the Court, ‘show that the jtidgment' tis tid Gledtibbat 


suit was renilered on December thi, 1882, dnd that the toad 


The exhibit, conmplaint and fining of facts by the Court, 
show that the bond: was’ approved: ~ — — 
ad, 1882. Record pp. 3-4-10. cn) 

The record shows that-the writ ..was: ciniaian ont 
February 24th, 1885 (Record p. 4), whieh wanthgee years 
ani three: months from .thedate.of the resditinn of the judg- 
ment, which waa December 7th, 1880. |: Reaosthip..i2. «<0 

The question on :this atate of: fects, is;,was: the: bond: a 
supersedens :boad, .and-:sves..it: ‘breached. by.e;.fajlase et 


ment of the Courts? Unless it did, the condition ogthe bond. 
never attached, and, neither principal..or suseticg,oe the 
bond are liable for the ‘failure or nagiect.of Fordygk to exe- 
cute the judgment of the Court. Fett rd pve} 
This record presents a bopd for appeal, executed, seven 
months in advance of the judgment appealed from,.and first . 
filed and approved by the Court .seven srontn {a ppvaaes 
of the judgment. Record pp. 2-3-4. , 
‘But take the date, February 2d, 1882, as 0 clerical erros 
for February 2d, 1863. and the result is the same... * 
‘The judgment in this cese being in & common, law pro- 
ceeding (<jectment), an appeal being, prayed, did not oper- 


ate a0 0 supernadens, eal Shp SPPH=S HR 90 Bh Pe: 


 sattmarsh vo: ‘hl 12 Hoy. 387. 


83 ef 


ee 


e , ‘ 4 ? 
_ Phe statute provides that a writ of errormay bea super- | 
godeqs, and the defendant may obtain it by serving the writ 
oferror end by lodging 2 copy of the writ of error in the 
: Clerk's office within sixty days from the rendition of the 
judgment. But if. he wishes to stay process on the judg- 
ment, he may, serve the writ of esror, and within sixty 
days execute his bond. 
Revised Statutes 1873-5, Sec. 1007. 

| "fact: s8qa, ‘Ch. 255, Sec. 11. . 
+, The record hége, by the exhibits, which is a part of the 
complaint, shows that. writs were not issued until February 
2qth, 1885 (Record p. 4), three years efter judgment. After 
‘the -eppitation ‘of sixty days from ‘the rendition of this 
Simiiedniencaaden cass er teren The 


bh: 


‘vs. Uniowt Bank, 16 How. 135. 
> ‘pdaie ve. Law?'16 How. 144. 
Green ys. VanBuskirk, 3 Wall. 448. 
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5 
The judgment being rendered on December 7th; 166; iad 
it not appearing afirmatively ou the record théd ‘the ‘iilt 


Supreme Court, the order granting the appeal mnie 

void, A new appeal or s new writ of error would have had 

to be taken to itvoke the appellate jurisdiction. i 
Castro ve. U. 8., 3 Wall. 50. 
U. S. vs, Hodge, 3 How. 534. , 
U. S. vs. Villabolos, 6 How. 90. “J me 
U. S. vs. Curry, 6 How. 112. | 
Mesa vs. United States, 2 Black 721. .- 2... ‘j 
Tnsurance Co._ve. Mopdeeal, st: How. soo. rscite aad 


We believe these authorities conciysive om the proposition 
that there was no supersedess in the ejectment case, and 
no reason why the writ of possession should::net have 
issued, and that the obligors on dbe‘dend sued cu axe not 
liable for the failure of Fordyce to issue his writ of gosses- 
sion. He might have done so at any time after sixty days 
ion Goeniien st Se 


He may have « valid claim ag i thie Cogswell for the 
Beptephor einer oath if'he te able to ehiow 
they retained possession of it ‘but that fe 0 very’ dilesdse'* 
proposition from suing on the bond and holiting’ the Cog.’ 
wells and their surety liable for such rent. “g 


They did not hold possession, if ot all, ‘intniiseniend 
tion of a supepsedens;‘ because, ‘as poeviously chown, theve,, 
a ARPA INR 
must have been retained with consent of Fordyce: .* .§«..; 


, 


6 


PY aes ‘It nowhere appears in this record that the Cogswells re- 
“ -  taimed possession, but merely that the rental value of the 


- property, for a certain period of time, was $2400. (Record, 
Finding of Facts, p. 11.) 


II. 
: THE FINDING OF FACTS. 


The Court finds that from the time the dend was approved 
= and fled seid bond operated as a supersedeas bond. 
; Record p. 11. 


It is not the approving and filing of the bond.that.operates 
as a supersedess, but the giving of the avit of erver, and 
the lodging of a copy in the clerk's office within sixty days. 

Authorities supra. 


‘The second: finding .of fact is, that a writ of error -was 
sued out and a. bond filed. 
ery upon this bond could be predicated, viz., that the writ 
Se TG. dare ee 


ty axing out the writ is not“sufficient; 
it is t0 operate as a supersedeas; and 


’° 


4 ae 
gs way 


We insist that upon these findings of fact’ the : 
ot the Court was unwarranted, inaemoch att doe. et Sp 
ment suit. Other parte of the record.do affirmatively show 
that there was no supersedeas; and the Judge’s costiusion 
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116 The United States of America, district of Wyoming. 


Pan Unrre SraTes OF AMERICA, 8 , 
= q ’ ‘To Frank W. DeWalt and J. W. Blake, his attorney : 
You-are cited to be and appear at a Supreme Court of the United 
to be at Washington, -shuamlprngsefpeaioe toes oragh st 
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A oar rae ea pearl Secah onda deus ul raaly, 
- AD. 1886, the honorable John W. Lacy, chief-justice of t 
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': i the matter of the pedltion of Frank . DeWalt for a writ of habeas 
- Sgorpus, to show cause, if any there be, why the waid order and decree should 
== ;and why speedy jostice should vot be done to the parties 
Witness the honorable John W. Lacy, chief-justice of the Territory of 
Wyoming and judge of ar se oe wae go Sth day of August, 
. in the year of our Lord une thousand eight hundred and eighty-five. 
a 117 JOHN yeni rs 

& Presiding Fudge District Court, Fira Soticial Diatiet 
To Frank W. DeWalt or J. W. Blake, his attorney : 

You will take notice that, in of the above citation and 
"ef the therein referred to, a transcript of the record in the above 
| aE San le re ko apne Cr 

, a ee ey ee A. D. 1885. 
a A. C. CAMPBELL, 


0. & Aer fa Donning, 


U. 8. Atty for Colorado, 
Special Asidant, Ait ye for Appellant 
ia ihesthesinisse>- sipaaacs, Remeace ov WyYomixe, — 


Oe hi 19th rd A. D. 1885, ; . an. 
the saboostber, clerk of the jodinal di 
; for the detrict of Wyoming, and makes cath he doliveredl ateus 
a ri August 1088s Lneste Clan Wee, Tere ea FW. 
at “ 

day of ‘hogost, A. D. 1865, of Laramie City, Wye. 


~» of Wye 
= gd isomer 


Sail 


ee 
<% 
“eee 
a 


ee 


Fs 
ae 


2, 
sa 
ae 


ad 


J a W 
Fe 


+ 


Be N. N, Cralo. 
mio subscribed before me this 19th of A A. D. 1886. 
= —or.. 


a 
| 
’ : ‘fc ) t . 
~~. 4 te, ~ ~~ « ~> ; 
c 5 ue ne o.. ae baal > . k 
2% a Som. re. ¢ . , 
a - eed me P 3 : 
*ge * ae te ig ee ~ = g " 
Ce ie a gh =: ye ere OF ek ; . 
r . pe ee 485 2 eee oe a 2 
n . . : % << oe em ,  * 
e x. rey Nak SM SE aa ge » te > 
fi hp” 
_ Sain =, oh * < 


* 
Pie 8 Sr Be Dh . 
a 23 a. hes 
ili é 


"Zo Frank W. DeWalt and J. W. iin Mo sten | 
Yom are hereby cited to be and appear st « Supreme Court 
to be boLdon ot Washingt’ in the ‘Dichist of 


in October pursuant to an s 
: _ Thomas J. 


Tue Uxrrep Srates or Axerica, Disrricr or Wromime, ‘tz 
Cnty of Lar 
Qn thie 10h day of A A.D. 1885, 
peg: sere , Clerk of the first 
of Wyoming and makes cath thet he he delivered 6 
the withio citation and Sates to J. W. Blake on 1 
W. De alt, cn th 


ba alt . 
TE 4 
- at i 


ae 
Ree SE ORY 


2 ‘ ‘ «* im # 4 s = 
. a - ~ * 
*. » ‘dhe ieee ee eek , prs ¢ ¥ oe 
= 2 é. 
¥* +. 4 APA. 
7 re 


rl 

-? 

* aa erage 
* 


* 


be 

: ae 
SIA 
ol 


ih, 


* 


te ¢, Pe af 


* eager 


wet sal i ‘ ; oo ies < lili r . oy ; 
Per ene ae ins ; . “- : : 
ila ‘ . . 
a. 8 c 
46 UNITED STATES ET AL. VS. DE WALT. 
* 


122 Uwsitep SratTes or America, TERRITORY OF WYOMING, 
County of Laramie : 


In the matter of the application of F. W. De Walt for a writ of habeas 
corpus directed to Gustave Schnitger, marshal of the United States for 
the Territory of Wyoming. In vacation. 


I, John K. Jeffrey, clerk of the district court of the first judicial dis- 
trict within and for the county and Territory aforesaid, do hereby certify 
that the foregoing pages contain a true and correct copy of the original 
petition, order granting writ of habeas corpus, return upon writ of habeas 
corpus, order of court, answer, reply, stenographer’s transcript of testi- 
mony taken on hearing, opinion of the court, order for release, notice of 
appeal, order allowing appeal, citations and proof of service, together with 

1 the proceedings in said case, so full and entire as the same remain on 
file and appear of record in my office. 

Witness my hand and the seal of said court this 17th day of Septem- 
ber, A. D. 1885. 


(SEAL. ] JoHN K. JEFFREY, 
Clerk. 
f By T. J. Fisner, 
' Deputy. 
123. UwniTep STaTEs OF AMERICA, TERRITORY OF WYOMING, 
County of Laramie, ss: 


I, John W. Lacey, chief justice of the supreme court of Wyoming Ter- 


ritory, and judge of the first ju ‘icial district of said Territory, do hereby - 


certify that John K. Jeffrey, wnose name is subscribed to the foregoing 
certi , now is, and was at the time of signing and sealing the same, the 


* clerk of said first district court and the keeper of the records and seal 


thereof; and that said clerk was duly appointed and qualified to office as 
such clerk ; and that full faith and credit are, and of right ought to be, 
iven to all of his official acts as such clerk in all courts of record in the 
nited States and elsewhere ; that his said certificate is in due form of law, 
and that his signature thereunto subscribed by T. J. Fisher, his deputy 
is genuine. I further certify that T. J. Fisher, whose name is subscribed 
as deputy, is, and was at the time of signing and sealing the same, the 
and duly authorized deputy clerk of the said first district court, and that 
his signature thereunto subscribed is genuine. . 
Given under my hand this 24th day of September, A. D. 1885. 
Joun W. Lacey, 
Chief Justice of the Territory of Wyoming, and 
Judge of the First District Court of said Territory. 


124 (Indorsement on cover :) No. 346. The United States, Thomas 

J. Carr, marshal of the United States for the Territory of Wy- 
oming, and Gustave Schnitger, ex-marshal of the United States for t 
Territory of Wyoming, appellants, vs. Frank W. De Walt. First judicial 
district court, Wyoming Territory. Filed October 7, 1885. 
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THE PACIFIC POSTAL TELEGRAPH CABLE. 
PLAINTIFF IN ERROR, 
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vs. 
HUGH O'CONNOR. 


IN SRROR TO THE CIRCUIT COURT OF THE UNITED SF. 
THE SORTHEKE DISTRICT OF CALIVORSTA. 
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In the Superior Court of the County of Contra Costa, Sate of 


Hues O'Connor, Plaintiff, 
7 ‘ v8. 
Pacisic PosraL TELRORAPE Caste Company, Defendant. 


fo ia, by the Pe illen ol the, aint. 
ro ng 
= 1867: that et hn en ae Or eae 
the complaint were served on the defendant, your 
the city and county of San Francisco, on April 6, 
matter in dispute in said action exceeds the sum of 
dollars, exclusive of costes; that this defendant has a 
that this action has not been tried, nor has d 
answer herein, but this action is now ‘pendi 
complaint, and the ined. is the first term 
said cause could be tried. 
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defendant, Pacific Postal Telograph Cable Compe 


is a ration dul Ay oe ope and 
laws of the State of and was and is a ci 
of the State of New York. 


Your petitioner further states that dashes oxen 
suit into the circuit court of the United States for the northern « 
trict of Califoruia in pursuance to the acts of 

rovided, and herewith offers its bond, ex 
‘Connor and John Rosenfeld as sureties, in 


And your petitioner will — 


By JOHN W. MACKAY, President. 
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heard the foregoing petition 1 read and knows the contents thereof, 
3 that the same is true of his own knowledge, except as to the 
= matters therein stated on information and belief, and as to those | 
= | matters that he believes it to be true. 
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a | Gabscribed and sworn to before me this 26th day of April, 1887. 
ee CT JNO. J. MONE, 
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Be Srare or ced ee Sok 

<< LLG la cain. county clerk of said county and ex 
* ae the su coart therein, do herb ny dems 3 that the a 
. the pen eer tang, the Petaforesaid entitled 
ee n my office on the 27th day of April, 1887, and now re- 
_: Witness my hand and the seal of said court this 30 day of April, 


(smat ov count] L. C. WITTENMYER, Clerk. 
(Endorsed :) Filed April 27, 1887. L.C. Wittenmyer, clerk. 


ae | Im the Superior Court of the County of Contra Costa, State of 
California. 


ww 
4 
te 
ca. 
. “9 
. o: 


. 
ws 
* ° 
‘an e 
3.AS : bd 
" 
Neal 
: 


. * 
te 
age %. 
2 
? 


Huex en Plaintiff, 
-Pacaric Posra. Snenarn Caste Company, Defendant. 


aie above-named complains of the above-named defend- 
onstinrsmionnee: 
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ea tenia Toe Pet Postal Telegra Cable Company. 
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of the said corporation, the Sou 
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On the said day the plaintiff was a section foreman in 
ploy of the said The Southern Pacific Company, and at the 
the injuries hereinafter mentioned was in the 
his duties as such foreman upon its right of way and 
inclosure adjoining its said railroad track in the 
Contra Costa. 
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Ps the aforesaid entitled action, wi 
«may office on the 4th day of April, 1887, and now remaining on file 


wines my hand and the eeal of said court this 80 day of April, 
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~ | Plaintiff hes since said fifth day uf October, 1886, expended, in 
: . . endeavoring to be cured of his said injuries, for medical 
E> Bureing, and medicine, the sum of four hundred ($400) dollars. 


X. 
By reason of the premises plaintiff has been damaged in the sum 
of fifty thousand four hundred ($50,400) dollars. 
Wherefore plaintiff prays judgment against said defendant in 
the sum of fifty thousand four hundred (8 400) dollars and for 


D. M. DELMAS, 
Attorney for Plaintiff. 


Coat, 
duly sworn, deposes and says that he is the 
plaintiff in the above-entitled action ; that he bas heard read 


County of Contra 


Bs wa the foregoing, his complaint, and knows the contents thereof, 
| and that a i 


the same is true of his own knowledge, except as to 
the matters which are therein stated u is information and be- 


© Niel, and that as to those matters he believes it to be true. 


HUGH O’CONNOR. 
‘ — and sworn to before me this 16th day of March, A. D. 


WM. J. DUFFY, 
Justice of the Peace, Tenth Township, Contra Costa Co., Cal. 


of Contra Costa, } edd 
I, L. GO Wittenmyer, county clerk of said county and eo 
r court thesein, do hereby certi "hat the —_— 


a full, true, and correct copy of the complaint in 
th the endorsements thereon, filed in 


and foreguing 


~~ [uma ov covar.) L. OC. WITTENMYER, Clerk. 


S > endoreed) Filed April 4th, 1887 
oy ) Wile | April 4th, 1887. LC. Witteamyer, clerk, by 
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Iu the Superior Court of the County of Contra Cueta, State of = 


Huon Plaintiff, Sy fn 
-.: | 

Pactric Postat Tetzoraru Caste Company, Defendant. = = 

Now comes the defendant and demurs to the complaint of the = 

plaintiff herein and allegee— Re 

That the complaint does not state facts sufficient to constitutea 


cause of action. g 
LLOYD & WOOD, — 
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Strate oF CaLiFoRNis, \ as 
County of Contra Costa, f° 4 
I, L. C. Wittenmyer, county clerk of said county and boom > 
clerk of the superior court therein, do hereby certify that the oes 
and foregoing is a full, true, and correct copy of a demurrer in the = ; 
aforesaid entitled cause, with the endorsements thereon, filed in my”: 
office on the 27 day of April, 1887, and now remaining on file + 


therein. Be 
wa my hand and the seal of said court this 80 day of April, 4 


[exaL OF COURT. } L. C. WITTENMYER, Clork. 
(Endorsed :) Filed April 27, 1887. L. OC. Wittenmyer, clerk. 


Know all men by these presents that we, Pacific Postal 
Telegraph Cable Company, a corporation organised and ex- 
isting under and by virtue of the laws of the State of New York, as 
principal, and Cornelius O’Connor and John Rosenfeld, both of the =| 
city and county of San Francisco, State of California, as-sureties,  % 
are jointly and severally held and firmly bound unto Hugh O'Oon- . | 
nor, of the county of Contra Costa, State of Oulifornia, in the sam 
of two thousand dollars ($2,000),.Jawful money of the United’States; 
for which, well and truly to be paid unto the said Hi 
his heirs, executors, administrators, and assigns, we 
our heirs, mm administrators, successors, and assigns, firmly 


by these presents. _ , 
Sealed with our seals and dated ste ele doy ot Se ee 
igation is such that if the said © 


is 


"SMB PAOIYIO POSTAL TELOGRAPS CABLE CO. VR. i 
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rt shall hold that said suit wrongfully Prada pa | 
car ond Geter ba 


appearance of said Pacific Postal T 
aforesaid, in said court, and 
vegadayy® -Pocu-vacnay in that behalf are required to be 

the removal of such suit from said State court into 
10 United States civeuit court, then this obligation to be 
: otherwise toe remait in full force and effect. 

PACIFIC POSTAL TELEGRAPH 
CABLE COMPANY, 
By JOHN W. MACKAY, ” President. 


Pe LA ay 


. Cornelius O'Connor and John Rosenfeld, of said city and asunte. 

= __ the sureties named in the foregoing bond, being dul sworn, do 

a Seleeieheioe-hude ond.om seth theone. lifornia and a 
me therein, and am worth the sum of two thousand 

over and above my just debts and liabilities and exclusive of 
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cays women liable to execution of the value of more 


C. O'CONNOR. 
JOHN ROSENFELD. 
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Huon O'Connor, Plaintiff, 
v8. 
Paciric Postat TeLtecraPa Caste Company, Defendant. 


be, and it is hereby 

circuit court of the United States for the ninth circu 
trict of California. 

Dated this 27th day of April, 1887. 
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I, L. C. Wittenmyer, county clerk of said county 
therein, do hereby certify 


ae 
oe ee 
- Wee 


sf Ye hs Ww Abs ad os) fae is 
pee ne Bn. Mee a ae as a ee a eT ‘3 . 
ge PA nt fs FOSEAL @ —LUORA? y cass 00. wm 
a ve a * & ‘h ; 


15 At a stated term, to wit, the July term, A. D. 1887, of the 
circuit court of the United States of America of the ninth 
ee ne nnere Sue Cae 
the court-room, in the city and county of San Francisco,on Monday, 
the first day of August, in the year of our Lord one thousand eight 
hundred and eighty-seven. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 
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16 In the Cireuit Court of the United States, Ninth Circuit, 
Northern District of California. 


Hvexn O'Connor, Plaintiff, 
> & 
Paciric Posrat Tetzcrars CaBiz Company, Defendant. 
Now comes the defendant, and for answer to the complaint in the 
above-entitled action— 


a - Denies that on the 5th day of October, 1886, or at any other ti 
a EB while defendant was in the work of construction all 
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that if the plaintiff suffered any injury or damage what-= 
ever at the time and place alleged or at any time or place 
ts a 


directly and prozimately oleocstribated to such injury ~ 
cansed the ae to happen; and the defendant alleges that bat but for <2 
pune one want of care on the part of the plant Gear 2 fs 


a nest ve ha to him. 
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of suit in ‘this behalf sustained 
LLOYD & WOOD, 


Attorneys for 


Srate or CaciFORNiA, 
City and County of San Francisco, be: 


Daniel 8. Robeson, being sworn, says that he is — officer, to wit, 
the general superintendent, of the corporation defendant in the 
above-entitled action ; that hehasheard read the: answerand . 
knows the contents thereof ; that the same is true of his own knowl- . 
as to the matters therein stated on information or be- | 
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JOHN A. CARROLL, 
: Notary 


of a true of the within answer at 


gr at tiff’s a 
plain ttorney. 
of the United States, Ninth Circuit, 
Northern District of Califarnia. 
Hues O’Coxnor, Plaintiff, 
| 8. 
Pactric Postat TexzcrsPH Caste Company, Defendant. 


Now comes defendant, and et the court makes and files 
yemeny yin its answer : 


juries mentioned 
ly or at all in- 


—. perdoouning for a 
ee Cheat ene week thereafter or aS so remain incapecitated the 
__ vest of his life or any time. 
f Be LLOYD & WOOD, 
a : Attorneys for Defendant. 


or CaLivorxia, ‘ 

Tbenddlolamgalil 
IM. C. Laven, sworn, says that he is an officer, to wit, the 
a per’ pry 5 defendant in the above-entitled 
o; that he has read foregoing amendment to answer and 
’* knows the contents thereof; that the same is true of his own 
¢ as to the matters therein stated on his in- 
and as to those matters that he believes it 


M. C. LAVEN. 


and sworn to before me this 25th day of August, A. D. 


Franeleco this 26th day of August, A. D. 
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Pactric Posra. Sunnie CaBLy Company. : b> 
We, the jury, find in favor of the aint snd semen the dam 


ages at “ five thousand & five hund so DRAMIer 3 


& geet (Eadorsed:) Filed August 29, 1888. Lah ieoped dads 
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Circuit Court of the United Ste Math Judicial Cre, Di 


Hues O'Connor 


ve. 
: Paciric Postat Taetecrarag Casis ComPany. 


This cause having on regularly 
August, 1888, aliens a ‘aur in n the Taly. } 


ox them wedpwrnd ry of twel 
mas, eo 
sq., on behalf sSoet 


to 


ui 
“hee Sap nesses on the of 
sworn and cxtmnined, 
of five thousand dollars and 
udgment entered August 30, 4 
| Attest, &c.: L. 8. B. SAWYER, Clerk. Z 
certify that the isa full, tree, and correct copy 
(en above-entitled eause. 


od the seal of eaid cirenit court ths 30th day of 


L. & B. SAWYER, Clak. : 


Filed. August 30, 1888 L & B. or dat. © 
Jug BT, Beem le 
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E-* 94 —_ In the Circuit Court of the United States, Ninth Judicial 
ee. Circuit, in and for the Northern, District of California. 


Huen O’ConxoR 


vs. 
_Paciric PostaL TeitzecraPH CaBLE ComPary. 


1,.L. 8. B. Sawyer, clerk of the circuit court of the United States 
: for the ninth wary circuit, northern district of a do 
s hereby certify that foregoing pa hereto annexed constitute ' : : 
=. — the judgment-roll in the abeve-entitled action. \ 
= ee hand and the seal of said circuit court this 30 day of 

(szaL oF court. L. 8S. B. SAWYER, Olerk. 
' By F. D. MONCKTON, 
Depuly C 


wo. 4905 


wee dette TD. Mons s Filed Au 30th, 1888. L. 5. B. 
D. Monckton, oy clerk. Recorded — 


= te Jodgment Beg eel Book No. 7, page 72. 
© Im the Circuit Court of the United States, Niuth Circuit, Northern 
District of California. 


‘Hues O’Cornor, Plaintiff, 


v8. 
Paciric PostaL TeLtecraPH CaBie Company, Defendant. 


=: . Beit remembered that heretofore and on the 28rd day of Au 

pe 1888, this cause came regularly on for trial, and thereupon a jury 
2 was duly empannelied to try the same ; and the plaintiff, to main- eg 
a the issues on his ‘part, —— the eee testimony : 


sworn, testified that he 


longing to his at work 
Sea oa d San Pablo: hisses thes 


witness ' . 
eight —_ en the track and 

sce if he had any message 
of I duty to ubserve the pe of 
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ae eae along the line of the read; ‘that @hileap 
knocked down ; Aary ey Bn: , & 
see the thing; that he was rendered 


The witness then to | 
from the blow and a perre 
of the injury; that after the accident E 
attended by Doctor who examined him and ed 

leR; that 
afterwards he was ad- — 
vised by him to go to and re - 
mained some time; bat con- 
tinued under the care of then he | 
went to San Jose,'w the trial ; 


3 
aRER 


that while at San Jose he had consulted Dr. A. 
John McMahon, and that neither of them could do an 
him ; that he suffered from dimnees of eyesight, pains in the 
of his head, numbness of his right leg, @ very 
spot over the heart. 
On cross-examination the witness testified that hehad ca 
a@ very severe cold soon after the accident, and when he went to 
Oakland Hospital he was treated for bronchitis and not for injury. 
Witness further testified that in the pursuit of his occupation he |= 
was and had always been accustomed to exposure to all kinds of -. 
weather, both night and day. a ol 


Francis B. Kang, = for plaintiff, testified thathewasa 
ra D ; a 
— or five months before the trial; that he examined him and ad- © 4 
ee ee ee | 
tiff visited the witness at his office 
plaintiff came to witness he found the plaintiff sufferi 
appeared to be the remains of pneumonia and pleurisy, with ex- - 
treme tenderness and pain in the right side over and above the ree =; 
gion of the heart; that such injuries are a the resultofa 4 
severe blow; that the pneumonia was reli and the plaintiff got 
better of the pleurisy, but the pain and irritation and thecough ~~ 
and tenderness over the side seemed to remain, and that his stomach 
- seemed to be involved; that the condition of the plaintiff at the 4 
time of witness’ treatment was such as to inca | ey 
would result 3 = 


work ; that in a certain number of cases — sy 
. and in a certain number of cases recovery would follow, Fak dope Be 
on for two years the chances of recovery would be ai 


The witness farther testified that if at the time of the blow = - 

a man struck as plaintiff alleges should also show symptome =. = 
of dimness of sight and numbness of the limbs and pain in the 
spine it would indicate that there had been a concussion of 


& - O'Conner od was ere eee eat in pein view. 
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: gp penta ano \ at witness wanted that pS FR result- 

ing from a blow would ensue immediately or within a week ; that 
pleintift did not at the time of his treatment by witness suffer from 
@ nervous trouble. 


3 in s racy tad aay 


Micuazt Quitt, called for plaintiff, testified that he was at work 
with plaintiff at the time of accident, and saw him at the time 
he was ; saw a.man throw a cross-arm from a box car, which 
eee ener and knocked him down. It was a piece of wood 
seven 

On cross-examination witness said that there were several cars 
between the engine and that from which the croes-bar was thrown ; 
soeeee eer a) nen ones Bs Che Gear was span. The man in the car 
was engaged in picking v the sticks and throwing them out. The 

in going abou miles an hour; that O'Connor was 
Shere wad telagrapa poe Iylog slongnde af the fone 
; was a { pole lying a e fence 
of where O’Connor was stand = He wes standin 
vie pole and the train. e defendant had ~ 

time in distributing material along the line of 
telegraph line. The witweses had seen the work 
ting this material going on while he was at work ; 
ph pole had been placed there some days be- 
dent; that the train could have been seen for a 
spot where witness and O’Connor 
had been distributed along the line of 
some time before the accident ; 
bank directly opposite and in front of 
® poles; that O’Connor was standing on an embankment 
ee been thrown up. 
Be: cys examination witness testified that the poles had been 
Se oe from a special train going slow. 
E. . On recross-examination witnesssaid that the pole in front of which 
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The witness also testified that, ‘he 
nation of plaintiff made that day 
On cross-examination the witness 
uested to attend the trial by Mr. Wood, w 
reasonable value of his time and services. 


: _ EH. Wootssy, being called for defendant, 
a practicing physician and hed charge of the sl 
the ’ 


rt taken 
| critically. He had no injuzies to 
| arm and slight abrasion; some 

were broken, no serious i 


; near San Pablo 
him carefully; had his shi 
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ide head. Plaintiff had what 

ie dently did not result from the i ; mi 
: contracted before or after the injury; had no con 
jury. During time O'Connor was in the hospital he 
for any injury nor the result of any injury; that on 
O'Connor said he feeling better and desired to go 
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on November 4th, 1886, he was discharged hospital ee. 
own request; tuld O’Connorthat he must takecare of himselfand be = 
© cautious and avoid night air—euch directions as would be given | 
any pees convalescent from a col:d. ll 

itness further testified that loss of appetite “af 


paralysis isan a 
affection of the nervous system ; that sometimes paralytic patients 
became fleshy ; that at the first visit to O’Connor witness remained «= 


ments at that visit with which ponent memes but thatheused.. 


cies aterm 
ve been a 
of ‘first 


jury to his trank ; there 
on the left side. At the 
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‘O'Connor hed previous to the injury in suit suffered a dislocation of 
the left elbow, which somewhat impaired the use of that arm, and 
O'Connor told him that it had happened years before. 

On redirect examination the witness said that at the time that 
pen came to the hospital his left side did not show any dis- 

oration. . 

Witness further testified that a blow on the body will not produce 
pneumonia unless there is some fracture of the ribs or breast bone or 
some part that lacerates and punctures the lungs, and there was 
nothing of the kind in this case, and that pneumonia resulting from 
a blow would set in at once. 


Tuomas D. Sutsivan, called for defendant, testified that he was 
employed by John Hogan for the defendant in October, 1886, as a 
lineman ; thaton October 5th, 1886, he was en in distributin 
crose-arms along the railroad. He was di to throw them o 
every 180 feet at points whore the poles had already been laid ready 
for putting cP he was on a flat car, facing the engine, and a 
box car was directly in frontof him ; that he remembered the aeci- 
dent; that he did not see O’Connor until after the croes-bar which 

struck him was thrown; that be threw the bar toward the tele- 

83 graph pole at that + ag and so as to beconvenient for placing 
tthereon ; that the train was running about ten miles an 

hour; that the train was moving at such speed as to keep witness 
constantly busy in gathering up and throwing off the rs,and 
—_— ret he saw of O’Connor was when the bar struck him and 
On cross-examination the witness testified that before going to 


for defendant he had been a waiter in a restaurant; that he 


21 years old; that he had worked for defendant seventeen days | 


the accident and ten after it, and after the accident went 


a 


the: from a 

box car ped to load them on, 
bat not tounload them from a hand car; 
saw them distribute bars from a box car; then one man would stand 


the door and another man would pass the bars to him, but wit- 
whether the man at the door looked before throw- 
busy picking up the bars and throwing 
up a bar, and threw it; 5 sear mae 
¥ experience in management of rai f 
to determine speed,.and when he said 
train was going ten miles an hour it was a ‘ 
redirect examinatiun witness tésti that he had no 
~ control over the train and could not stop it. Two men are 
pmp! in distributing cross-bars from a box car and only 
, fiat car, because in throwing them from a flat car a man 
them from any part of the car, while they can only be 
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thrown out of the doot of =i wg On a eben rtiahs aut ach 
and throw the bars, while in a boxcar they mast be handed to hist. 
There was a box car right in front of me. , 


Joux McManow, called for the defendant, testified that he was a ‘ 33 
practicing physician and su in San Francisco; that he saw; 
plaintiff for the first time on July 20th, 1888, at Sen Jose,andexzam= = ; 
ined him, and that he was requested to make an examination of the . 4 
plaintiff by the gentleman associated with couusel for plaintiff om: . 
the day prior to eypcn g and had made such exam nation dar: 
ing the recess of the court; found nothing the matter with (ine: <: 
nor = Og cally; his pulse was full and strong : his temperatare was 
natural; found no sensitiveness over th . oa of the heart, and a 
made a special test for the purpose ; directed his mind from oa: = 
ment and then pressed a stethuscope against the place in sucha 
that had any sensitiveness existed he must have shown it and 
no sign of pain. oo 
That when witness examined O’Connor in San Jose he com-: Bes 
P lained of pain in his side and of his stomach, but of no pain in hie. be 
ead or the back of his head. Witness questioned him te “4 
to his condition in other portions of his body; asked him if he e 
any pains in the head, in the back, or limbe, and he answered no; 
found that his stomach trouble was a little tie, whieh. a 
85 seemed to bechronic. Generally in men of. om 
and pursuits it will be found that the heart is enlarged, bat" 
his fuiled to show anything of that nature. 4 
Witness further testified that the physical condition of plaintiff eo. 4 
shown by his examination of the da y agg - precluded hd 
bility of there being any trouble with him. He could not a 
ing from any nervous trouble, and in the opinion of the witness. = 
the plaintiff is a malingerer and is merely feigning disease for the «97 
purpose of gain. % 


On cross-examination the witness testified— 


That Doctor A. McMahon was his father, and he was 
practici : San Jose at the time of his examination 
on July i 
Have the nd give him an appetite; that he ‘e 
ieve the gastritis a ve an was satishied 
there was no trouble in plaintiff's chest. Sometime, when. peraous 
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life.” -Witness at the time of his examination, the day pre- 
86 —_—r vious, diverted O’Connor’s mind from the point where he 

-  @Glaimed to have a pain in his side by telling him to breathe 
fast, to hold his arms up, and take long deep breaths, and at that 
moment witness seapeed on the claimed sore spot. When witness 
saw plaintiff in San Jose he was.in bed, and witness asked him shy | 

. he was in bed, and he replied, “This pain in my chest is so.” Wit- 
ness said, “Anything the matter with your legs?” and the plaintiff 
replied, “ No; I am only. hurt here; that is the only place,” pointing | 
to his chest. Witness asked him if he had any other pain in any 
- other portion of bis body and plaintiff replied, “ No.” 

Witness communicated the result of his examination of the day 
previous to the gentleman associated with the counsel for the plain- 
tiff at this trial, and told him he had better not put witness on the 
stand for the prosecution. Witness told the gentieman that his re- 
port was not favorable; that it was unfavorable to his side. Wit- 
ness had a conversation with counsel for defendant after plaintiff had 
rested his: case, and he had not been called and told him the re- 
sult‘of-the examination ; told him that after an examination wit- | 
ness could find nothing wrong with the man. Counsel for defend- 
se on gg of witness if he had made the examination and what 

Witness further testified that he was subpcenaed by plaintiff and — 
not by defendant. Counsel for defendant had requested him to attend, 
but nothing had been said as to his receiving any compensation ; no i. 

promise of pay had been made. Witness demanded of plain- 
tif something more than his lar fees as a witness, but 


= had received no promise of anything from the defendant and 
=. id not expect anything. 

Jonw Hogay, called for defendant, testified that he was employed 
&:. by the city of Oakland as manager of its fire-alarm system ; that | 
=... -he had formerly been ge 8 Noe y defendant as foreman of con- 
~’ struction of ehhoagy. 2. ] 


ne between Oakland and Port Costa ; that 
tti 
Vv 


i in the business of ng up telegraph 
usetts, New York, Ke a4 and Culifor- 
and California for the last seventeen years. Wit- 
Fae sae train is used to distribute the 
| are. ted from any train in which the 
|) may be placed. The cross-arms,were being dis- ‘ 
} time from a car in a freight train. These cross-arms - 
line of the road, one at each pole. 
the work and orderéd him to 


te eS 


many other occasions ; 
should guess. The usual way is to 


: In distributing mate- 
w off acrose-bar at each 


is to 
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pole. We try to look out for persons alongside, but if a man 
acci dentally in the way it is not our fault. . 
38 Section men should get away from the track. 


Witness testified that it was in accordance with the rules of 
the company to throw these cross-bars from moving trains when the 
car was put in the train by the railroad company ; sometimes hed - 


a special train for distributing poles and sometimes care with poles 
were hitched to rear end of freight trains. TI 
billed by the company to be distributed between W 
San Pablo; 
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Pinole were distributed from hand cars because cars could not be 


obtained, and some were distributed from wagons, where the line - 
runs over the hills and away from the railroad. Witness had noth-. =~ 


ing to do with building the line wes, tr Port Costa. Sullivan 
worked for witness in putting up lines in the city of San Francisco. 
The defendant commenced w 


month before the accident, and witness continued in its employ until 3 
from a box carone = 


the line reached Purt Costa. In distributing 
man only was employed. Between San Pablo and Pinole the cross- 
aay pea ae from a box car and only one man was engaged 
in the work. 


On redirect examination the witness testified: The are ‘4 


four feet long and three inches by four inches in size. 
company determines the kind 
material,and the telegraph company had to take the cars 


and the railroad company Sears the trains from which a 


89 the croes-bars should buted. The railroad 


farnished euch cars as it bad and pat them if euch trainees | 


it saw fit, and the telegraph company was obliged to take what it 
got. 


company gave us we had to take. We had to do with w 
railroad people accommodated us with. Special trains were 
Persea manag but these crose-bars were generally distributed 
freight trains. These cross-pieces had no iron on them. 
is a young and capaple wan. 


Here defendant rested. 


In rebuttal plaintiff called V. Gazzoz0, who testified that he was 
the conductor of the train at the time of the accident to O'Connor; 
train was running between fifteen and eighteen miles an hour. 
Witness did not know that any crose-bars were being thrown from the 


train, and if he hed known it he would have asked themantostop | 


it, because it is a rule on the time card that no material or ru 
shall be thrown off. The fireman is not even allowed to throw off 
a piece of coal when in motion. Section men usually stand not 
farther than fifteen feet away. 

On cross-examination the witness testified that he knew there was 


such a thing as orders from the superintendent allowing telegraph 


ork on this part of its line abouts = 


cars to be used for distribu 2 


On recross. examination the witness said: Whatever the railroad 4 2 
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E>  mnaterial.to be distributed from a freight train, but he never got one. 

ae Had the man on the car or Mr. Hogan showed an order al- 

40 lowing the distribution of the material witness would not 
have interfered and would have considered it proper. 


Mrs. Huen O'Connor, 
McMahon told her that her husband would not get well. 


Hvuexn O’Cornor, the plaintiff, called in rebuttal, testified that 
Doctor A. McMahon told him there was no chance for his recovery. 
Witness told Doctor John McMahon that he was a mass of pains ; 

that Doctor Woolsey never examined him in his life. 
On cross-examination witness said that he had used tobacco and 
taken occasional drinks of whiskey and beer for twenty years. 


Jutzs Smon, called in rebuttal by plaintiff, testified that he was 


a ee and that after a careful examiuation of plain- 
iff.made during the trial and by the most. approved methods 


- >  kmeowsi to science he was satisfied that plaintiff was suffering from 
> - G@isease of the spine and partial paralysis of the right leg and was 
not malingering. 

- Here plaintiff rested. 
. ‘Phis was all the testimony in the case. 


4 And thereupon the court charged the jury as follows : 


 Ggnrcemen or.tus Jury: I am about to submit this case to you 
=. now for your consideration and your verdict. I have observed that 
ee mere given it your careful attention, as was 


a trust you will not have much difficulty in arriving at a just verdict 

a — for the sone for the st oem LDS means 
8 you are aware, this is an action brought e plaintiff against 
ro. the defendent for damages alleged to have eae sustained by him b 
¢ ¥eason of the negligence of the servants of the defendant, on the 
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, it was distributing its material for the con- 
“ESCs line between West Berkeley and San Pablo. 
iS The undisputed in the case would seem to be these, and I 
< may gay in to any matter in regard to which there is any 
Beis controversy in the evidence you are the sole jud 

established by the evidence and what are the facts in the 


called in rebuttal. testified that Dr. John 


rduty,dur- | 
The principies involved are not very intricate, and I 


si 


tributing materials for the construction of 
that particular day it was distri 

or cross-pieces upon which the 
before you by Mr. Hogan that t 
that they were two inches by four in 
There is a little discrepancy on this point in 
these pieces by some of the witnesses, they, 
definitely. Some of them thought they were five 
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Mr. Hogan, however, fixed it definitely at four he... 
was correct or otherwise is a matter for you to j ineny . 
event the shortest length of these pieces is fixed at four feet and the 


longest at five orsix. It isa fact not very material to 
either one way or the other. From your daily observations i 
matters you are somewhat familiar with these things, but 
pieces were being distributed by that train at that time. 

It is r for me to say here, gentlemen, that you are the 
judges of the credibility of the witnesses. You will give to each 
every witness that has a before you on this trial such 
of credibility as you think he is entitled to in view of the evidence | 
the he bas given before. You will be somewhat charitable some- 
times. Witnesses are liable to make mistakes. My observation 
is that witnesses very seldom commit willful perjury; but it'is 

often true that witnesses make mistakes sometimes in slight |: 

43 matters and sometimes in important matters, so that in. ~~ 
judging of the credibility of witnesses I think it no more «3 

than right and just that juries judge with some charity, for wit |. 
nesses may err on immaterial or possibly upon material are i, <3 
ly testified . 4 


however, you should believe that any witness has wilfa 4 
falsely in rd to any matter material you are at liberty to — _ 


the whole of his testimony, and on this point I rei 
judges sole and absolute of the credibility that should ee to- < 
each and every witness in the case that has been brought : Mg 
And on any matters where witnesses may be in conflict it a 
your duty to recall the testimony pro and con, harmonise it ifyou = 
may he able, reject what you believe is incredible, and givetoany — ~ 
witness such degree of credibility as he shall seem to merit. ee 
Now, to resuiae where I broke off the thread of this matter, it § -; 
would seem that on the 5th of October, as I have pert oe plaintiff + 
was engaged in his lawful and usual employment; the defendant. ; 
was distributing this telegraph material. It is claimed by thede- —* 
fense in this case and as a matter of pleading, and on a Pare a 
may be strictly that itis not al , as a matter of ca : 3 
rt of the ant in this suit, thatitdie . 
lead irelivene anne na bers a 
ug in: case, a may “a 3 
there would be no |; 
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tribu is material 
it ie true us a matter of 
a matter of fact that u 
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believe, was the man who was actually in throwing these 
ieces off —did distribute them in acarelessand reckless manner, 
and that is the real point of inquiry by you in this case. 


It is the duty of all parties to conduct their business in a careful,. 


— manner, whatever that business may be. In any and every 
iness that you can think of in life there may be some attendant 
riske,and whatever the bu;3iness is it should be conducted in a care- 
ful, prudent manner, so that the-employees of the company or that 
the — or any one should not unnecessarily be injured in the 
conducting of that business. : 

There is such a thing, which we all know, that is called inevi- 
table accident, an accident which no human foresight could foresee. 
In cases of that kind no action arisee—where men have exercised 
the prudence and foresight and care that reasonable, careful men 
should exercise. | 

And in this case, if you believe that the defendant did exercise 
_ foresight and prudent care in the distribution of these cross-pieces 
mg Sgr not have avoided this accident and injury, if you believe 
it the evidence, then I charge you that your verdict should be 
for the defendant. If, on the contrary, you believe that by the ex- 
ercise of a ter care, the care and ‘prudence that the defendant 

owed to this plaintiff or to you or to myself or to any one 
45. who might have been along upon that track, if by the exer- 

cise of a greater care, the care that a reasonable, prudent per- 
son or company should exercise, this accident or injury could have 
been neem then your verdict should be for the plaintiff. 
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= and proper care: must have reference to surrounding circumstances. 
Re ot ep and propriety of men’s actions, however, are 
: the event, but the circumstances. under 

act. If they conduct themselves in their business 
: | and. good judgment they are not to be 
:.- ‘gmade responsible because the. event, from causes which could not 
2% we foreseen or reasonably anticipated, has disappointed their expec- 


- fore, the defendant in this case would not be 


‘attention to what 
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“The jury must bear in mind in their del : 
of an accident such as that appearing here iu the testimony, asa fact’ 
by itself, is not sufficient to warrant them in finding that the de- 
fendant was guilty of negligence.” As I have said to you,an inevita- 
ble accident may ha and _— not be le. 

“The mere fact of the plaintiff being physically injured is not suf- 
ficient oo meal in your mind the inference that the injury occurred 
th negligence of the defendant or its agent or servant. 
Such etene Saas ant CR ne ee 


ot an accident which no human foresight could have a 
no human foresight, no on part of the defendant in 
this case could have avoided-the accident, then, as I have said be- 
ible.’ There 
must be negligence imputed to the defendant before it can be 
charged with any liability for the injuries complained of.” 
Now I deem it proper, geutlemen, in this connection to call] your 
believe is an undi 
gard to the manner in which cross-pieces were distributed. You 
will remember it was stated by one or more witnesses, and’es- 
47 pecially by the conductor, Mr. Gazzolo, who appeared to be a 
very intelligent pereon and very candid, that he thought this 
train was running from 15 to 18 miles an hour. If running at the 
rate of 15 miles an hour—I made a little computation y 
compared it with the computation as read by Mr. Dalmas, and I 
That 


found that our figures You will remember the 
poles were distributed at intervals of 180 feet, 60 yards apart. 
— be — to a A. —_ —- then, at the rate of 
miles an hour would distribute ese ieces per hour; ’ 
running at the rate of 15 miles an hour, it would distribute 450 of 
these cross-pieces ; running at the rate of eighteen miles an hour, it 
would distribute 540 of them hour. Running, then, at the rate 
of 10 miles an hoar, Sullivan, who was charged with —— these 
cross-pieces off, would have to throw off five every minute; I every 
12 seconds; running at the rate of 15 mniles an bour, he would have 


to throw off between 7 and 8 every minute; running at the rate of 
18 miles an hour, he would have to throw off nine every minute, 


and in this connection you will remember his testimony that it —_ 
him busy, and that this particular which he threw, wh 
struck the plaintiff and knocked him into the ditch, that he 


threw it, as he did the others, without looking; that he did not see 


the plaintiff at all. Just what was done in this case in this con- | 


nection is for you to determine. : Sa) ae 
The defendant is not ible for atiy accident which nohu- 
man foresight could have avoided. nust be per 


48 inpaned 00 Ce Cee before it can be charged 


liability for the injuries complained of, and - it is for yor | 
determine whether, under all the circumstances of the case, thisde- = 
fendant was igent in having only one man on this car behind === _- 


the box car. If you remember, it was behind the box car where _ 


oun 
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fendant. The defendant is not responsible in law forthe ha ing | gq 


ted fact in this case in re- | 
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perhaps he, Sullivan, might not be able to see very readily—to see 
whether he was liable to injure anybody or not. | 

If you believe that it, defendant, was igent; that by giving this 
man another. person to assist him to look out and see if they were 
going to injure anybody or not, or by the adoption of other prudent 
measures to avoid the possibility of accident—if vou find and be- 
lieve that such could have been done, and the accident so avoided, 
then your verdict should be for the plaintiff. If your opinion should 
be that the defendant could have by reasonable foresight and pru- 
dence avoided this accident by exercising greater care, giving this 


avoided by so doing, then the defendant would justly be chargeable 


with negligence. : 
“The defendant was engaged in a lawful business, and the law 
plaintiff against the consequences of 


did not make it an insurer 
its acts which le care and ight eould have prevented, 
= nor against accidents. The law justly ascribes such consequences 
=: . inevitable misfortune—that is, the inevitable accident which I 
‘2 have spoken of, or to the act of God, and leaves the harm resulting 
s from to be borne by him upon whom it falls. 
: “ The pleadings in this case furnish a guide from which alone 
49 the court and jury are enabled to determine what are the 
_ issues in this case, and it appearing from the complaint in 
; this case that the allegation of negligence against defendant is con- 
= fined solely to the al negligent, unskillful, and reckless conduct 
= Of the employee of nt in throwing out from the car the piece 
= - of timber which struck the plaintiff, you are instructed that you are 
to presume and act upon the fact that the defendant was lawfully 
engaged in throwing said cross-bars from a moving train, and is not 
chargeable with negli in sodoing.” I deem it proper to recall, 
= . dim connection with this portion of the charge, the fact that I have 
&  . heretofore instructed you that it is the duty of all persons or co 
e... Yations to conduct their business, whatever it may be; in a careful, 
cs prudent, reasonable manner, and hence, as I say to you in this in- 
7 struction, the presumption does not necessarily arise that the defend- 
=; + atit was negligent -or careless from the fuct that it distributed this 
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yale “Your inquiry. in this case is confined to the determination 
me: fact: whether or not the employee of defendant was guilty of 
BB moe, unekilifulness, or ess at the time the timber was 
ae 8;. and if you find that he was guilty, that is not guilty in the 
he did it with malice, because no‘ malice is shown, but if 
bat he wasguilty unskillfuluess, or recklese- 


ys 


7 4c? h 
te, a aed oe 
. . r 
ime.and.io the manner in which he threw this stick of 
SP AE ST OF RESET ES e 
OMnrec ‘piair as is then your verdict 
a Keg > 
A on | -/~ e444 12 ‘ 
hee} ed ‘Rod Prey _* 
7 - x a - 4 7 ré 
yer ) t Oe are wed, as a matter of law, under the pleadin 
4 ey ea, Sh ee se cae hoped. “9 ing fa 4 
a, » a” Ls ve & hie a 7 ; 
42 pay ‘teu , a ‘ ‘ 
a “ 7 id 1 pak Ps [oe f : 
ie ts RAT he |e eh A > > army hy ‘ 
tA 3 acs € uz e mentioned in the com- 
* { ar. re ae by ; g : 7 “ 
7cme ‘ __* . . 
Sa : ee “or “ : 
. > Mg - . 
* ee sf « tl 


. “ee ‘ ’ 
, Fie “oe 
py Ee Nog a A .ce 1 
; fap ‘ 
af . a " ow * ee * in ' ae 
ate . oa. 


man an assistant—if you believe that the accident could have been . 
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eutns tobe Shenae Ooms the train, or that when thrown " ave 
tiff. You must find from the evidence, | 

find for the plaiouf, that in th 

the employee of defendant was 


the employee 
piece, and, unless you find such em pea mpe 
ergs r verdict must be t;” and, on the con- 
that at the time Sallivan threw this erose-ber thet 


at ihoan it in a careless and ay tn manner, and that. 
pleintiff westained fa thereby, then you that the 
"On the part of the plai tiff, ested to certain 
n u ve you 
instructions, which I deem applicable: “ If If "te from the 


dence, that, at the time of the injuries com ned of, the 
was a section foreman of the Southern Poise Company, and was 
me in ool of om and of his duties as such foreman 


while the pint —_ ta, thew 
ante, agents, and emplo S 
track a piece of timber which saan the ee 
sustained injuries, without any fault on oon od that. renee 7 ay 
throwing out said piece of timber said servant of said - defendant did - ~ 
not act with proper care, the defendant is entitled to a verdict. The 
court instructs you that at if you find that at the time of the injury in 
uestion the plaintiff was a section foreman in the of the =; 


thern Pacific Company, and was in the proper di . a 
of bis duties as such un on ite right of way and within theen- ; 
closure adjoining its railroad track, and that as the train upon whieb © .% 
~ defendant's Pepe — a said ire sake ‘” 
to let it and at su nce t as a reasona oa 
man ores in cao disch need werd duties en. 


also, in thie cont they 
cadedenahaeek the train, that ce iaible to weny 
thing from a train; that the rules were. mn. Wes. * 

permitted to throw a of coal or . 
If this be true, then one wou seem to be 
that anything would be thrown from a 
at such distance as ex hed 
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THE PACIFIC POSTAL. TELEGRAPH CABLE CO. VS. 
beck. Mr. Hogan was questioned fully, you remember, in regard 
to getting away back to the fence. You will remember, gentlemen, 
that it is al that the plaintiff in this case that by his con- 
duct—and bas been explained to yon by the plaintiff bimeelf, 
and, so far as the other hands — saw him, were some 40 feet 
distant and only saw him when he fell; but it is all that his 
conduct, whatever it was, either in being so near the track or 

being on a line with the telegraph pole or near where the 

§2 a ted thereby to this 
ee t. is. is, of course, a matter for you to con- 
sider, and if you believe that the plaintiff by his conduct approxi- 
inately—that is, immediately—contributed to receiving this injury, 
then, of course, he could not recover in this action. You will re- 
member, however, the testimony of Sullivan in this connection, that 
he threw this cross-piece without looking—merely seeing that it was 
about the proper place to throw it, he gave it a throw—and you will 
udge under the circumstances whether or not, even if the — 
ad been standing at a still ter distance—10 or 12 or 15 feet— 
away, if he might not have been hit, under the circumstances, by 
the same croes-piece that was thrown by Sullivan. Whether or not 
the wend was prudent or careless in standing the distance that 
he did from the passing train is a matter, gentlemen, for you to con- 
sider and determine. | 
__ A Juror: If your honor please, was it not the testimony that it 
was the duty of this foreman to stand where he could receive a com- 
munication from the engineer? : 
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A The court farther instracts you that while the plaintiff 
> @o@anding the defendant. bad no right and ite servants or em- 


pees hac no right to throw a stick of wood from éaid train upon 
ead-bed of th railroad without first ascertaining whether such 
% | cepa: Lederman. 

or ite servants or em- 


without first 


‘gp pleceof wood or timber 
ralliett song é : 
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* The elements of damages which the plaintiff ie entitledtere, 4 
cover in this case, if you find in his favor, are hie expe ae a 
any, for medical attendance, nu 

a dsmager yh wl juries which he 


lo 
“First. You will award him such sum as heh 
54 = sarily expended or has become liable for for medical attend- 
ance, nursing, and. medicine on account of the injuries suf- 
fered through the negligence of the defendant. 3 a 
“Secondly. If you find from the evidence that plaintiff hes » = 
fered in the past a will undergo in the future physical or mental = 
suffering or by reason of his said injuries, he is entitled te “— 
damages therefor, and you will therefore include in your verdigt = 
such amounts as in your opinion may fairly and justly compensate => “= 
for any physical or mental suffering or which by resson of hig | 
od Aajesien he may have suffered in the pastor may undergoip = 
e future. a 
“Thirdly. If you find from the evidence that the plaintifin con, 
uence of his said injuries has been disabled from attendingtohis ~*~ 
ordinary business occupation, he is entitled to be compensated in + 
damages for the time he has already lost, if any, and you will a 
fore include in your verdict such amount as in your opinion will. - 2 
fairly and justly compensate him for the loss of time, if any, already . = 
entailed upon him by reason of his said injuries, and in this a 
nection you will take into consideration the fact, which is admitted ee 
by the defendant in this case, that at the time he was i be * 
was a section foreman in the employ of the Southerv Paci 
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reasonably worth the sum of $70 per month. a 
“Fourth. If you find from the evidence that the cap ie 
55 or ability of pl 
money will by nj | 
time during the rest of his life, and if you fi 
rmanent in ite nature and effects, and 
isabled by it from perform 
in any business whatever, s 
paket s Nees 
mages for su Ory ; you 
of the case, his former occu ite nat 
benefit he derived therefrom and the extent 
to follow that or any other calling for which 
by the injury, and. you will therefore inelude 
amount asin your opinion 


I may say in 
verdict be 


ee 
tpg gt 


- > seh 
eS ae ee >) ° * i gh “2 % roy * * ty a 
+ q 7 | 7% \ , ss os , wat 
o % ow ee - ‘ _% 7, “ aa os ° ‘ 
a : 7 <<. 2 “oe a ; s ” sf 
Se 


P 
ey 
ie 
" ht 
re a 
“oa 
ay 
* ~ 
.¥ 
= fe 


&, 


and 
he has 
or less 
tinue. i the ciher hand, on the part of the defendant, i 
= vored to show ap uo permanent injuries whatever 
cays 
of I you underthe evi 
action in whi nt by plaint nitive damages aro not 


a 


in this case are one 
tadeteen, Soe l and mental, wh 

your verdict ld be for the plaintiff 
—t a by way of punishinent to the de- 
fairly, candidly, and honestly to deter- 
for the plaintiff o for the nt as all 


ive you outunes of verdict in this case. — 
the defendant it will be in the followi 
snadhndet 


at wuatever sum you see fit, which you vill insert here, 
will be signed by your foreman above the word foreman. 


e. And thereupon and at the time of the giving of the charge counsel 
a defendant duly excepted to the following thereof : 


eB «OT we And i in this case, if you believe that the defendant did 

ee exercise foresight and prudent care in the distribution of 

2 = and could not have avoided the accident or injury, 
as 


that part of =——— wherein Genet henge the jury 


os. | believe that by the exercise of a greater 

ped e— tie o, cemaee that the defendant owed to this plain- 

et yrs eds or to 3 ape or to any one that might have been alung 

~~... apon that track ante a greater care that a reason- 

“prud aati y should exercise this accident could 
| rr ma Barge should be for plaintiff.” 

j st part of the charge wherein the court charged the jury 
a. SIF you believe that it was negligent—that b ng this man 
Po eeot MOF person to assist him to look out and see f oo were going 

{ € igjar peaphody's OF not, or by the adoption of other pradent 


To | you oer verdict should be for defendant.” 
ms fallows: 


oe ene er enenge herein the court charged the jury 


_qlBndorsed:) Presented & fled Sept 7, 1888. L. 8 B. Sawyer, 4 
erg. | Sy irt. ; 


for plaintiff. If your 


reasonable 
greater care, 
— vald be just ble with negi - 
wou y igence. 
58 4. To that part of charge wherein the court charged the 


follows: 


5. To that part of the charge wherein the court modified the in- 
epee ae Sy ee eS Oe 

“I deem it proper to recall, however, in con with thie 
tion of the the fact that I have heretofore instructed you 
it is the duty of all persons yn pom to conduct their budi- 
ness, whatever it may be, in a careful, prudent, reasonable manner, 
and hence I say to you on this instraction the presumption: dues 
not necessarily arise that the defendant was negligent or careless 
from the fact it distributed this materia] from a 
pay a tm pe ate he ovidenes oon mer ee “te of 
as to was it on 
the defendant in what it did at this time.” es i 

eee ee the court charged the jury 
as ws: 

“You will remember also in this connection the testimony of the 
conductor of the train, that it was never permissible to throw any- . 


- thing from a train; that the rules were fixed thata fireman was not | 


even permitted to throw a piece of coal or anything from a train.” 

7. To that part of the charge be Be court charged 
59 the jury as follows: 

“The elements of damage which the plaintiff is entitled to 
recover in this case, if find in his favor, are his expenditures, if 
any, for medical re a ss nursing, and medicine rendered neces: 
sary by reason of the injuries which he has suffered through the —; 
negligence of the defendant; his physical pain and suffering result-. «4 

ng 


ing from said injury, if any; his mental suffering and sh re 

sulting from said injury, if any; his loes of time, and his 

capacity to earn money by reason of said injury, if any.” | 
nasmuch as the foregoing matters do not a of 


foregoing bill of exceptions has been duly allowed, settled, signed, ~~ 
and Sled as of the 20th day of August, 1886. | oe 


Settled and allowed. ) 
(Signed) GEO. M. SABIN, Judge. 
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60 is Ball of Beceptions. 
To the Circuit Court of the United States, Ninth Circuit, Northern 
District of California. 
Huan O'Connor, Plaintiff, 
ve. 


Paciric Postat Teiecaara Company, Defendant. 
Be it remembered that on this 27th day of 


of September, 1888, came 

ut to set aside and 
of August, 1888, 
plaintiff to remit the sum of $500.00 the amount of 
wily of the torr rendered in this cause and to correct the 
hase. as as to aiaite tho enme annie to said verdict, 
of which motion the defendant had given timely notice, as appears 
by the notice and proof of service on file in this cause, and w f 
the following is 8 copy : : 


(Title of court and cause.) 


Take notice that on Thursday, the 27th day of September, 1888, 
at the ing of the court on that day, or as soan thereafter as coun- 
sel can be heard, the defendant will move the above-entitled court, 
at the court-room thereof, in the city and county of San Francisco, 
>. porthern district of California, to set aside and annul the order made 
ae _ and entered in the above-entitled cause by said court on the 

= 61. . 80th day of August, 1888, ay taney the plaintiff to remit the 
a: ~ sum of hive hundred dollars from the amount of the verdict 
of the jury theretofore rendered in said cause, and also for an order 
directing the ju t herein to be corrected so as to conform to 
the anid verdict the jury. 


ae - Said motion will be made on the grounds— 
: 14. That wae order allowing the laintiff to remit said sum of 
=. $800.00 from the amount of the verdict was improvidently made. 
That.said order was made without notice to defendant. 


i ad order sol 


not consent to said order. 


a . oe nd said motion will be based upon the judgment-roll, papers, 
> files, records, and minutes mn Pape. 


ere ae 
. se ee - 


‘aa sMbabeemelioente 
tled end allowed. 


And the parties 
the rater Lay read wa moving 
as followe—the affidavit fw 


ng, by their attorneys and | 
ren in the anid notice eS 
ood, whereof the following is a - < 


copy: 
Nortrueran District or CaLiFroria, 8: 

(Title of court and cause.) ee 
William 8S. Wood, being dul and says that he 
is one of the attorneys for nt in the ve-entitled cause, 
that he alove appeared for defendant at the trial of this cause and 
conducted the same on behalf of defendant. 


Deponent further says that heretofore and on the 20th 
Au 1888, this cause was regularly submitted id to the tn on | 
elled to try the same; that the jury retired to deliberate 
verdict, and thereafter and on the sane day returned _s 
a verdict in favor of plaintiff for the sum of $5,500.00 and 
verdict was then and there duly entered and recordéd. 

That thereafter and on the day of A 
plaintiff in open court asked leave to remit 
and permission to make such remittitur was thereupon alle 
the judgment in this cause was thereupon entered in favor 
tiff a oe the defendant for the sum of $5,000.00 
w so appears of record. 
ponent rther says that said a 
ission to remit said sum of 
any notice to the attorneys for defendant in 
court and without their owen 
mauner consented to the same a 
done until after the 


ng seteaes 8 ( 
ie case ON W 


termine 


That deponent verily 
presets a mertorias caw f 
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faith and it is the intention of defendant, by its attorneys, to prose 
cute its writ of error in good faith and in the belief that the judg- 
ment will be reversed and a new trial awarded. 


t says that the order of the court in allowing the plain- - 


tiff to remit said sum of $500 was made without notice and without 
any opportunity of defendant or its attorneys to resist the same and 
tends to deprive defendant of a substantial right in tg Oe > 


64 ; A acs and sworn before me this 24th day of September, 


L. 8S. B. SAWYER, 
Com’r U. 8. Cir’t Court, Nor. Dist. Cal. 


And the minute order entered by the clerk of this court at the 
27, 1888, whereby 


of said verdict it was ordered that 
. nee therewith and iu favor of plaiu- 
tiff and against defendant for the sum of $5,500.00; also the 


Ata stated term, to wit, the July term, A. D. 1888, of the circuit 
court of the United States of America, of the ninth judicial circuit, 
in and for the northern district of California, held at the court-room, 
in the city and county of San Francisco, on Thursday, the 30th day 


_of August, in the year of our Lord one thousand eight nundred and 
- cht. 


Preeent: The Honorable G. W. Sabin, district judge. 
(Title of court and cause.) 


.. .- Comes now the plaintiff in open court and offers to remit from the 
=” ° @mount of the verdict rend herein the sum of $500.00, and the 
court, upon consideration thereof, allows said remittitur and orders 


the same to be duly entered of record, and therefore it is ordered 
: ntiff have and recover from said defendant the sum of 
00.00 with costs of action, and that judgment be entered accord- 


ie i judgment was ordered to be entered accordingly. 
= . And also the jadgment of this court entered herein, whereof the 


following is = copy : 
66. ' (Title of court and cause.) 


) a See 


yg. 


day, 3 
ight ban ) 4 
git io sorge M. Sabin, U. 8. district joie, | 


sumed. 
was submitted to 


_ 
e 


pended, tax 
Judgment entered August 30th 


duly excepted. : 
Settled and allowed this 28th day of September, 1888. 4 
GEO. M. SABIN 4 
Dist. Judge, Dist. of Nevada, Presiding. 
(Endorsed :) Filed September 28, 1888. L. SB. Sawyer, clerk.  ~ 


district of Nevada. 


Huex O'Connor a 
No. 4985. | 
i, t . 


ve. 
Pacuric Postat Tetzerara CaBie Company. 
Counsel and jury present as before, and the trial hereof was re- 4 
, = ‘and the j Sue a this cause |< 
ury sa uently é fe 
verdict: “ a the jary, find in favor of the plaintiff pow 
dgment be catered herein in accordance with eald 
t pit ape ag 
to wit, the July term, A. D. 1888, of. the * 
rade of the United States of America, of the ninth 
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judicial circuit, in and for the northern district of California, held 
at the court-room, in the city and county of San Francisco, on 
Thureday, the 30th da wees ager the year of our Lord one thou- 


sand eight hundred and -eight. 
Present: The od and eighty int M..Sabin, U. 8. district judge, 


district of Nevada. 
Hues O’Connor | 


v8. 
Paciric Posrat TELEGRAPH CABLE CoMPANY. 


} wo 4906 coer 


Comes now the plaintiff in open court and offers to remit from 
the amount of the verdict rendered herein the sum of $500, and the 
court, upon due consideration thereof, allows suid remittitur and 
orders the same to be duly entered of record ; and thereupon it is 
ordered that plaiutiff have and recover from said defendant the sum 
of $5,000, with costs of names and that — be entered herein 
erEney: | 


69 At a stated term, to wit, the July term, A. D. 1888, of the 

circuit court of the United States of America, of the ninth 
judicial circuit, in and for the northern district of California, held 
at the court-room, in the city and county of San Francisco, on Friday, 
the 28th day of Sd ciate dgh in the yesr of our Lord one thousand 


saPimot: The Honorabi Gorge M. Gb U. 8. district judge, f 
° in, ly | U “ 
district of Nevada. : 


, “9 
e 
a es 
nyt 
C , 


Hues O'Connor 


08. 
Paciric Postat TeiecrarH Casie Company. 


te This cause heretofore argued and submitted to the court for con- 
=  @ideration and decision u mee motion to vacate and set aside the : 
“es t 30, 1888, allowing plaintiff ie 
- te remit from the amount of the rm ict herein the sum of five hun- 

c dred a> Fay spe having been duly considered, it is ordered that said | 


} No. 49385. 


= motion be, and the same is hereby, denied. 
Se 70 In the Supreme Court of the United States. 
. ss ta Pactric PostaL TetecraPH CasBLe sen sn Plaintiff in 


ag 


Hvar O’Connor, Defendant in Error. 


these presents that we, J. W. Mackay, of the 
of Nevada, William 8. L le, of the State of California, are 
p bound ‘unto O’Connor int in error 
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ntly and severally, and our and each ~i our heirs, snsustiial 2 se 
administrators, irmly by these presen 3 
"crane RS Si oe 
reas The Pacific egra e pany, 
in error above named, hath prosecuted a writ of error to the 8a- 
preme Court of the United States to reverse the j trendered 
in the above-entitled action by the circuit court of United Bates i 
oes ninth judicial circuit (* and for the northern district of 4 
ifornia : 4 
Now, therefore, the condition of the above obligation is such that ag 
if the above-named The Pacific Postal Cable Company § 4 
shall prosecute its said writ of error to effect and answer 
71 costes and d if it shall fail to make oe its plea, then 
this obligation shall be void; otherwise to remain in full foree 


and virtue. 
JOHN W. MACKAY. [smat. 
W. 8. LYLE. SEAL. 


Nortuen District or CaLiFornia, 88: * 

J. W. Mackay and W. 8. Lyle, being duly sworn, each for himeslf + 
| that or tee a freeholder wi nae yn pe sion northern yee of praphrmnee o a 

and is wo e sum specified in mire a 
tad Iesbalition exclusi “a 


thereof over and above his - — and | 
rty exempt from execu 
= Pp JOHN W. MACKAY. 


W. 8 LYLE. 


Subscribed and sworn to before me this 28th day of September, «. & 


1888. 
[szat.] J. H. BLOOD, 


Notary Public in and for the and 
“Cun of Sn on et 


(Endorsed :) Approved Sept. 28th, 1888. Geo. M. Sabin, judge. 3 
Lorenzo Sawyer, elrenit j judge. Filed September 28, 1888. L. 8. r 
Sawyer, clerk. | 


72 Assignment of Errors. 


In the Supreme Court of the United States. October Term, in the — 4 
Year of Our Lord One Thousand Eight Hundred and Kighty- >: 
ight. | 


‘Tux Paciric Posra Texgorara Caste Company, Plaintiff in e 


r, 


v8. 
Huen O'Connor, Defendant in Error. 


Afterwards, to wit, on the second Monday of October, in the same. 
term, before the justices of the the Supreme Court of the United ad 
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at the in the city of Washington, comes the said The Pacific 
Postal ph Cable Company, by W. 8. Wood, its attorney, and 
says that in the record and p ings aforesaid there is manifest 
error in this— 

1. That part of the charge wherein the court charged the jury as 


“And in this case, if you believe that the defendant did exercise 
foresight and prudent care in the distribution of these ieces 
and which coald not have avoided the accident or injury, I 
ey you your verdict should be for defendant ” 


e “If, on the contrary, believe that by the exercise of a greater 
ene that the defendant owed to this plain- 


saienneiie, pradent person or com should exercise, this acci- 
—_ could have been avoided, then punr vendiet should be for plain- 
8: That part of the charge wherein the court charged the jury as 


is porti = Se ithe thet thet 1 have herstefes 

you that duty persons or corporations to con- 
business, whatever it may be, in a careful, prudent, 
ble manner, and hence I say to you on this instruction the 
wumption. does not necessarily arise that the defendant was 
} t or careless from 


<. Regiigent o : that it distributed this material 
7 $rOm & moving trai uestion for is, under all the 
_atoumetances of this case as to you by the evidence, was 
, 6 on the part of the defendant in what it did at this 


Vise, ; 
‘ “igh 
Se 
x, > : Oa - 
ri * < ‘ ot * * 
5 : court ary as 
~ iad 2% oe : * ’ 
DRA S's 3 ; 


a Py, iy . _* . a a ~~ _ 
rf 2 sat ee . 
= Pha Sys a ae Bene ate es a 
1 st, . & el Sg “eye a 
ea as ae” - <li 


rae 


St ee sae 
“* 2 ee See Oe ee 


anything from a train; 
reo even permitted to throw a 
in.” 


“ The elements of damage which the 
cover in this 


aa his as 


court 
order of Scie eae S 
rasa of $500 fre the arzonnt of the verdict honda, < 
to correct the judgment so as to make the same - 


Hues O'Connor, Plaintiff and Defendant in aed 


ve. . a 
Paciric Postat TeLecraPs Castz Company, Defendant and Pisin- @ 
tiff in Error. a 


itness m eked ecadak ald circuit court this 2 
‘of October, A. D. 1888. 
[Seal U. 8. Cireuit Court, Northern Dist. Cal.) 


L. & B. SAWYER, x 
Clork U. 8. Oirewit Court, Northern District of Onlifornia. 
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77 ~=—s Unrrep Stars or AMERICA, 88 : ? 
The President of the United States of America to the judges of the 


cirenit court of the United States, of the ninth judicial circuit, in 

and for the northern district of California, Greeting : 

Because in the record and ings and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between The Pacific Postal a Cable Company, plaintiff 
in error, and Hugh O’Connor, defendant in error, a manifest error 
bath happened, to the great da of the said plaintiff in error, 
as by its complaint appears, and it being fit that the error, if any 
there hath been, should be duly and full and speedy jus- 
commanded, if judgmer aforesaid in this behalf, you are hereby 


commanded, if t be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
all things concerning the same, to the Supreme Court 
of the United States, with this writ,so0 that you have the 
same at the city of Washington, District of Columbia, on the second 
Monday of October next, ia the said Su Court to be there and 
then held, that, the record and p ings aforesaid be- inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of ae to the law and cus- 
tom of the United States should be done. 
Witness the Hon. Samuel F. Miller, senior essociate justice of the 

Court of the United States, this 28th cm fou wo sewers in 
the year of our Lord one thousand eight hundred and eighty-eight, 
and of the Independence of the United States the one hundred and 
thirteenth. ; 
- [Seal U. S. Circuit Court, Northern Dist. Cal.} 

L. 8S. B. SAWYER, Clerk. 


The above writ of error is hereby allowed. 
| Diet Jae i AEE ea 
LORENZO SAWYER,” 


SS 

». Endorsed:] 4985. United States ——. Pacific Postal 
Cable Company, plaintiff in error, vs. Hugh O’Con- 
f= nor, defendant in error. Writ of error. Filed September 28, 1888. 
= L 8. B Sawyer, clerk. | | | 


E The Answer of the Jugs of the Oireuit Onurt of the Uniled Sten for 
a ‘the District of California. 


The record and the proceedings of ite pisiat whereof mention is 

within made, with all things touching the same, we certify under 
+: the aeal of our said court to the Supreme Court of the United States 
ef America within mentioned at the day and place within con- 
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tained in a.certain schedule to the writ annexed, as within we : ass 
By the court: ie 
[Seal U. S. Circuit Court, Northern Dist. Cal.) .. 
L. 8. B. SAWYER, Clerk. a 


79  Usrrep Srares or AMERICA, 88: 


To Hugh O’Connor, defendant in error, Greeting : 
You are hereby cited and admonished to be and ap 
Supreme Court the United States to be held at the city of 
ington, in the District of Columbia, on the day of 
A. D. 1888, pursuant to a writ of error issued in 
The Pacific Postal Cable Company is 
error and you are defendant in error, to show 


be, why the mete in said mentioned 

—— y justice should not be done to the 
Witness the Honorable Lorenzo Sawyer, circuit 

M. Sabin, district judge of the tne cs Mareda en 


28th da why ccc , A. D. 1888, and of the Independence 
United States the one hundred thirteenth. es 
Did. Dit ) 


80 doreed :] 4985. In the Supreme Court-of the United: 4 
ee ee Eble Com “ 


D. M. DELI = 

Atiorney for Dat te Brver. “Fi 4 

Endorsed on cover: N. California C. C. U. BS 12682. The «3 
O’Connor. Filed 12, 1888 F best ig 
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THE UNITED STATE 


. 


Ocrosen Term, 1888. 


ie Grow a @ 


PACIFIC POSTAL TELEGRAPH 
CABLE COMPANY, 4 corrora- 


“ ' vs. 
HUGH O'CONNOR, 
oo eae 
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2 
in dispute in said cause does not exceed the sum 
of five thousand ($5,000.00) dollars, and is not 
sufficient to give this Honorable Court jurisdic- 

“This mation wil be brought on for hearing 
, , (All of which is respectfully submitted. | 


@ ; 
se 


* . D. M. DELMAS, 
Attorney for Defendant in Error. 
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a jury, and a verdict rendered on the agth 
August, 1888, in favor of the defendant inet 
aad nqrinn tes ghten’ Dye fy ee 
“‘Thereatter, and before the eatry of js gen 
fendant in error offered to semit ‘the: 
hundred ($500.00) dollars from said 
the Court allowed such remitter, @ 
ment to be entered in his favor for the 
thousand ($5,000.00) doflars, and j 
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dred ($500.00) dollars from the amount of the 


verdict, and refusing to change the judgment. 


: Points and Authorities. 
: I. : 
- . » This Court has determined, ‘in the following 
cases, that a writ of error will be dismissed for 
“want of jurisdiction in a case such as is presented 
a - im the: record: in this case. Bret ee 
w vs. Butler, 95 U. S., 694. : 
Gold Life Ins. Co. vs. Nichols, 
7169 U.S. 233. : : 
aa First National Bank of Omaha vs. Redick, 
s10 U.'S., 224. 
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LEWIS N. CLARK, PLAINTIFF IN 


o . 


In EBREBOR TO THE COURT OF QUARTER SESSIONS: ov.s 
POR THE COUNTY UF ALLEGHABY, STATE OF F 


application tor habeas corpus eoseene 
Polition to Justion Olark of supreme court of Pa., for writ of erver.... 


Copy of minutes......... : sinen 
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*Fetialen to Supreme Court of U. &. for writ of error ........ . -..... 
Allowance of writ of cerer by Jastics Harlan ..... scosigecaioul 
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LEWES B. CLARE v8. 


Assignment of Errors. 
Court of Quarter Sessions of the Peace for the County of Allegheny. 
June Sessions, 1888. 


eal sentence innponed in this suit. 
5th. In refusing to grant defendant an new trial. 


this honorabl 
Seat bm Ya this suit and revoke 


prom eema 
L. N. Grane o 


No-. 287 & 288. 


10 : 
In the Court of Quarter Sessions for the County of Allegheny. 
ComMONWEALTH 

7. 
L. N. Cuarx od el. 


To the honorable Silas M. Clark, justice of the supreme courtef 
Pennsylvania : : a 


na a 


ey, 


The undersigned respectfally : that at a court of 
sessions held in and for the county of y, on the 19th 
July, 1888, he was indicted and con of the crime of “ 


uor on Sanday.” 


ao eee | 


inter com., this sentence to take effect and date 

sentence 
That on the 

lowing errors : 
ist. In refusi 


cted was approved 
11 6th. The court erred in overruling defendant's 
a new trial. PY 
7th. In not granting a new trial. | By 
Your ee eee Oe a 
of error the supreme court of Pennsylvania to the above-men- 
> tioned court of quarter sessions of Allegheny county, that the a 
ment may be reviewed by said ~~ pore ne for an 
a ering alien mpi such review is had. 


LEWIS N. CLARK. 


ALLEGHENY County, #8: 


Personally 
. gecording. to law, sa 
correct and true to the best of his knowledge a 


8 | EBwis 6. CLARK vs. 


:] No. 287. June sess., 1888. Commonwealth ve. L. N° 
llocatur. And now, to wit, July 24, 1888, on due consider- 


of this case, the application for a special allocatur is refused. 
Silas M. Clark, justice sup. co. of Pa. W. L. Bird, att’y for Clark. 


. 12 Copy of Minutes. 
vs. 
L. N. Crank, Westzy Waser, H. McCanz, James Contry. 
Selling liquor on Sunday. True bill. 
And now, July 19, 1888, the def’te, Harry McCabe, bei t 
pleads ed Clark, Wee- 


nolo contendere ; eo die, def’ts, L. N. 


In court, 


a py being M. 

‘ , M. Carroll, A. Fisher, M. Nichols, D. Finnegan 
White, Jr., Wm. Shoof, Wm. McCready, twelve 
and lawful men, duly summoned, returned, elected by ballot, em- 
pannelled, and sworn, who upon their solemn oaths do respectively 
eo die, net hm L. N. Clark, guilt ly 


& Conly not * and 
Harry MeCabe (be being preoat 


nty work- 


at No. 287, June sessions, 1888, in | 
i. Clark o al., as the same remains on file and of record in my 
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THE COMMONWEALTH OF PENNSYLVANIA. 
Indictment: Selling — on Sunday. 
Witness my hand and official seal of said court, at Pittsburgh, | 
this 27th day of September, A. D. 1888. 
[Seal Court of Quarter Sessions, Allegheny County, Pa.) 
D. K. McGUNNEGLE, Clerk. 


15 Petition. 
COMMONWEALTH OF Penn. ve. Lew L. Crarx @ al. 

To Bon honorable judges of the Supreme Court of the United 
tes: 


Your petitioner respectfully represents that he is a citizen of the 
United States, and on and before the 10th day of June, 1888, and 
since was the part owner and captain of the steamboat ay 
a large A acmry oa vessel duly licensed and enrolled under the laws 
of the United States, and was and is actually engaged in na 
the Monongahela, Allegheny, and Ohio rivers as o6 pee 

Thaton the 19th day of July, 1888, he wasconvicted of - ae : 
on Sunday on said boat at No. 287, June sessions, 1888, in the court 
of quarter session- for the county of Allegheny, Penn., under an act 
of bly of the Cunmennels rebate epee ee the 13th day 
of May, 1887, entitled “An act to restrain and regulate the sale of 
vinous and spirit-ous, malt, or brewed liquor or any admixtures 


That said act of Assembly makes no provision to grant licenses to 
steamboats to sell liquor while in the State of Penna., nor 
16 _—could such a license be granted under the provisions of said 


Ohio rivers, and that at you 
all of the laws of the United States 
cluding the payment of a revenue 
iquor on said steamboat. 

t, owing to the competiti 
has always been the custom 
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for 
ply s of the 
counties, and States through which she 
would necessaril p her ordinary cou } 
And your farther for an 
allocatur was refused by Silas M. of 
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10 | LEWIS N. CLARK VS. 


him a writ of error in above suit, that it may — reviewed by 
17 _—‘this court, and that such orders or decrees may be made 
(Bee therein as — justice may require. 
opposite page. 
And he will ever pray, &. 
LEWIS N. CLARK. 


State OF PENNSYLVANIA, \ mn 
County of Allegheny, 
Personally before me came Lewis N. Clark, who, upon solemn 
oath, in due form of law, said the facts set forth in the above peti- 


tion are true to the best of his knowledge and belief. 
LEWIS N. CLARK. 


Sworn — and subscribed this 12th day of September, 1888. 
[Seal of Francis M. McKelvey, Notary Public, Pittsburgh, Pa.) 
FRANCIS M. McKELVEY, 
Notary Public. 


State OF PENNSYLVANIA, \ aie 
Allegheny 


- |, David K. McGun clerk of the cuurt of quarter sessions in 

and for the county of Allegheny, in the Commonwealth of Pennsyl- 
vania, the same being a court of law and record, do — these presents 
certify that Francis M. McKelvy, Esquire, before whom. the forego- 
ing affidavit was taken and was thereunto, in his own proper hand- 
writing, subscribed his name, was at that time and is a notary pub- 


lic in and for said county of Allegheny, duly commissioned and 


sworn and authorized by law of the Commonwealth of Pensylvania 
to take affidavits and acknow ts of deeds for lands and real 
estate in said Commonwealth of Pennsylvania, and to all whose acts 
as such due faith and credit are and of right ought to be given 

t the United States and elsewhere. I fu certify that 
the foregoing affidavit was taken in accordance with the laws of the 
State of Pennsylvania. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court, at Pitteburgh, in said county, this 14th 
day of Sept., in the year of our Lord one thousand eight hundred 
and eighty-eight. 

[Seal Court of Quarter Sessions, Allegheny County, Pa. ] 
D. K. McGUNNEGLE, Clerk. 


18 [Endoreed:] 287. Commonwealth of Penn. ve. Lewis N. 
Clark e al. Petition for writ of error. Filed October 1st, 
1888. W. L. Bird. : 


‘The petitioner amends by stati 
‘the State court denied him the righ 
Constitution of the United States. 


Ts aoe 
toand pelttnnc need by he 


_W. L. BIRD 
Aity for L. M. Clark. 
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THE COMMONWEALTH OF PENNSYLVANIA. 


' Allowed this Sept. 21, ’88. | 
JOHN M. HARLAN, 
Asso. Justice Supreme Court of the U. &. 


19 The United States of America to W. D. Porter, district attor- 
ney for the county of Allegheny, Pennsylvania, Greeting: 


You are hereby cited and admonished to be and 
preme Court of the United States to be holden at Washi 
the 2nd Monday of October next,.pursuant to a writ of 
in the clerk’s office of the Court of the United 
wherein Lewis N. Clark is i 
chews ba, why the fadgment sendieesdl contesa thoeeth ghee 

w ju ¢ 
error, as in the sald writ of error sine ae not be 
Re OG SEG Ne a SOOT 
t behal 


; 
7 


it 


; 


f 


- 


ight hundred 


y 
ae = of Allegheny, on the 29th day of 
ARTIN BALLARD. 


Sworn to and subecribed the 29th day of September, A. D. 1888. 
(Seal Francis M. McKelvey, Notary Public, Pittsburgh, Pa.) 
FRANCIS M. McKELVEY, 
Notary Public. 


oe SzpremBer 207TH, 1888. 
I agree that this case be advanced, heard, and disposed of at an 
time after October 8th, 1888. we aoe , 


District Attorney, Attorney for Defendant in 


21 \Uwsr1rep States or AMERICA, 88: 


The President of the United States of America to the honorable the 
Judge of the court of quarter sessions of the peace for the county 
of Allegheny, Greeting: 
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LEWIS N. CLARK V8. THE COMMONWEALTH OF PENNSYLVANIA. 
t 
e ‘ 


a@ decision could be had in the said suit between The Commonwealth 
of Pennsylvania and Lewis N. Clark, wherein was drawn in ques- 
tion the validity of a treaty or statute of or an authority exercised 
under the United States and the decision was against their validity, 
or wherein was drawn in question the validity of a statute of or an 
authority exercised under said State on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States 
and the decision was in favor of such their validity, or wherein 
was drawn in question the construction of a clause of the 
22 Constitution or of a treaty or statute of or commission held 
under the United States and the decision was against the 
title, right, privilege, or exemption specially set up or claimed 
under such clause of the said Constitution, treaty, statute, or com- 
mission, a manifest error hath happened, to the great damage of the 
said Lewis N. Clark, as by his complaint appears, we, being willin 
that error, if any hath been, should be duly corrected and full an 
; woe Soma done to the parties aforesaid in this behalf, do com- 
miand you, if Lem roamernag therein given, that then, under your 
‘eeal, distinctly a ly, you send the record and p ings 
aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, ee with this. writ, so that you have 
the same at Washington on the 2nd Monday of October next, in the 
said Supreme Court to be then and there held, that, the record 
. and proceedings aforesaid being inspected, the said Supreme Court 
- may cause fu to be done therein to correct that error what of 
tand according to the laws and customs of the United States 
should be done. 

Witness the Honorable Samuel F. Miller, acting Chief Justice of 
the said Supreme Court, the 27th day of September, in the year of 
our Lord one thousand eight hundred and eighty-eight. 

[Seal of the Circuit Court, W. D. Pena.) 
H. D. GAMBLE, 


Clerk of the Oirewit Court of the United States, West'n Dist. Pa. 


: “ 
JOHN M. HARLAN, 
Justice Sup. C' U. 8. 


[Endoreed :] Filed October 1st, 1888. 


Endorsed on cover: Pennsylvania, Allegheny county court of 
emg of the Serr 1189. Lewis N. Clark, plaintiff 
error, vs. The Commonwealth of Pennsylvania. Filed October 3 
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Supreme Court of the Auited States. 
OCTOBER TERM, 1688. 


Nos. 1189 and 1190. 


LEWIS N. CLARK, PriaintirF 1x Error, 
v8. 


THE COMMONWEALTH OF PENNSYLVANIA, 
DEFENDANT IN ERRoR. 


MOTION TO ADVANCE. 


And now comes W. L. Bird, attorney for the plaintiff in 
error, and moves the Court to advance the above-mentioned . 
cases for the following reasons: 


The plaintiff in error is a citizen of the United States, and 
on and before and since the tenth day of June, 1888, he was 
the captain of the steamboat “ Mayflower,” a steam passenger 
vessel duly licensed and enrolled under the laws of the 
United States, and thereby authorized and permitted to 
navigate the Allegheny, Monongahela, and Ohio rivers, and 
was actually engaged in navigating said rivers as a passenger 
vessel. 


That on the fifth day of July, 1888, at a court of quarter 
sessions held in and for the county of Allegheny, State of 
Pennsylvania, at No. 288 of June sessions, 1888, he was cnn- 
victed of the alleged crime of “Selling liquor without 


And at the same court, at No. 287 of June sessions, 1888, 
he was, on the 19th day of July, 1888, convicted of the alleged 
crime of “Selling liquor on Sunday.” 

That both of said convictions were bad under an Act of 

- Assembly of the Commonwealth uf Pennsylvania, approved 

the 13th day of May, 1887, entitled “An act to restrain and 

regulate the sale of vinous and spirituous malt or brewed 
liquors or any admixtures thereof.” 

That under said conviction, at No. 288, June sessions, 1888, 
he was sentenced by the court to pay a fine of five hundred 
dollars to the Commonwealth, costs of prosecution, and 
undergo an imprisonment in the jail of Allegheny county 
for and during the period of three (3) months. 

That upon said conviction at No. 287 of June sessions, 
1888, he was sentenced by the court to pay a fine of two 


hundred dollars to the Commonwealth, costs of prosecution,. 


and undergo an imprisonment in the jail of Allegheny 
county for and during the period of sixty (60) days; this 
sentence to take effect and date from the expiration of sen- 
tence pronounced in No. 288, June sessions, 1888. _ 

That both of said sentences were pronounced on the 23d 

day of July, 1888, after his motion for a new trial in each of 
said cases had been overruled by said court, and thereupon 
be was restrained of his liberty by the warden of said jail. 
- That upon sentences being so executed he applied to the 
Honorable Silas M. Clark, one of the judges of the supreme 
court of Pennsylvania, for an allocatur in each of said suits, 
asking to be allowed to appeal said suits from said court of 
quarter sessions to said supreme court of Pennsylvania, 
which allucatur was refused on the 24th day of July, 1888, 
by said justice, and by reason thereof he is now imprisoned 
and restrained of his liberty by the said sheriff of Allegheny 
county, Pennsylvania. 

He also says that the alleged sales of said liquor in viola- 
‘tion of said State law was made upon said steamboat “May- 
flower” while she was actually navigating the said Alle- 


ee te ee 


gheny, Monongahela, and Ohio rivers, which are navigable 
waters of the United States and common highways of com- 
merce open to general or competitive navigation and sub- 
ject to the provisions of the statutes of the United States re- 
lating to steam vessels; that said steamboat is a large vessel 
of 718 tons burden, and authorized to carry one thousand — 
(1,000) passengers, and is fully manned and equipped, with 

all her officers duly licensed, and is regularly enrolled and 
licensed under the laws of the United States; that no pro- 
vision is made in said act of Assembly for granting a license 
to sell liquors on steamboats, nor could a license be granted 
to sell liquors on a steamboat by the provisions of said act 
of Assembly; that in the ordinary and natural course of 
her business she necessarily passes through many of the 
counties, townships, cities, wards, and boroughs of said State 
and of other States; that owing to the competition on said 
rivers it is necessary for said steamboat to have a bar to 
accommodate parties traveling upon her, and that it is now 
and has for many years past been the custom for steamboats 
on said rivers to have bars and sell liquor to the passengers 
traveling on them, and that the only restraint put upon said 
vessels in the sale of liquors is an act of Congress to prohibit 
the sale to Indians, and that said vessels are wholly and 
exclusively under the jurisdiction of the laws of the United 


States, and not ander the jurisdiction of the laws of the 


State of Pennsylvania. 
W. L. Bmp, 
Attorney for Plaintiff in Error. 
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be defeated, and its manifest intentions evaded by any narrow con- 
struction of the word “trade.” * * * The license conférs on the 
party whatever is necessary and appropriate to that trade, for a right 
to carry on any business naturally includes all the usual and custo- 
mary means by which the end is to be accomplished.” 

The sale of liquor on steamboats is customary. It has been sold 
on them ever since the first one was launched. The sale of liquor on 
steamboats is also necessary and appropriate to th-t trade, (more 
necessary and appropriate than the sale of it in dining cars, where it 
is sold without license of any kind). But whether such sale is “cus- 
tomyary” or not, or whether it is “necessary and appropriate to that 
trade” or not, liquor is.a commodity and a subject of commerce, 
and commerce includes the “ sale” of commodities, and the plaintiff 
in esror having procured a license, under the Laws of the United 
States, to permit him to be employed in the coasting trade, which is 
to be engaged in commerce; he had a right to sell liquor on his 
vessel, and any State law conflicting with that right, even if the State 
had power to enact such a law is void, and he therefore asks this 
Court to reverse this judgment of the Court of Quarter Session and 
restore him to his liberty. 


W. L. BIRD, 
Attorney for Plaintiff in Evvor. 
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under the direction and control of the defendant, and that the 
eales were made while the boat was lying at her landings as 
well as while under way. 


POINTS OF LAW. 


We concede the position taken by the plaintiff in error as 

to the finality of the judgment, so far as the Courts of the 
State of Pennsylvania are concerned. He could go no farther 
in that State upon the record as presented to this Court. 
- The suggestions in the second and third points of the argu- 
ment for plaintiff in error raise practically the same questions, 
and may be stated thus: “Had the State of lvania 
power to pass this law to regulate and restrain the sale of 
liquors?” “Are persons upon a duly enrolled steamboat, 
‘engaged in navigating a river, wholly within the State, sub- 
ject to such regulation and restraint ?” 

It-is not contended on behalf of plaintiff in error that a 
nee ee aeenenl power 


It ia, however, contended that the Act in question in this 
case does not prohibit, it only regulates and restrains; and 
farther, that it is not expressly declared in the Act that the 
~ tealihe is injurious to the pablic health or morals. The power 
te prohibit necessarily implies the power to regulate and re- 
+ stznin ; bet we are not forced to rely upon such implications. 
“That a Btate hes the constitutional power to regulate and re- 
. stzaim commerce within her own borders has been expressly 
| edided by thie Court, not ooly in the cases above cited, but 


 * sted to protect the public health or morals; it is suffici- 
+> atl the purpm be ifterbe fom the operation ofthe Ao 
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Bei f Defndont Biron. 7 
considered with reference to the condition of the country and 
existing legislation. Soon Hing ve. Crowley, 113 U. 8, 708. 
Mugler ve. Kansas, 123 U. 8., 623. 

For what reason should persons be exempted from the 
operation of the laws of a State merely because they are apon 
" a boat in a river within the boundaries of that State. The 
position taken on behalf of plaintiff in error does not question 
the general jurisdiction of the State over such a river within 
her limits, but avers that the offense of which he was coavict 
ed falls within the protection of the power of Congress to reg- 
ulate commerce the several States and so did not 
properly fall within the operation of the State law. If the 
mere fact that a sale of liquor is made upon an enrolled vessel 
exempts such a sale from the operation of the State law, then, 
all such sales would be equally protected whether made by 
the navigators of the vessel or by any other persons who 
might be upon the steamer. Such a sale bears no more re- 
semblance to commerce among the several States than does a 
sale made in 2 hotel or stage coach, and this broad construc- 
tion cannot, in the light of the decisions of this Court, be 
maintained. 


We are, therefore, brought to the consideration of the effect 
of the license of the United States to an enrolled vessel and 
the rights thereby confirmed. That this license did not con- 
fer the right to sell liquor under the laws of the United States 
ie proved by the fact thet it was necessary for the plaiatif im 
error to pay the epecial tax imposed by the laws of the 
United States, apon retail liquor dealers; it wes the payment 
of thie tax and not the license for the vessel which gave hie the 


asking too much of this Court to insist that the 
be decided to exist as a matter of law. The aale of liquors 


4 Lewis N. Clark vs. Commonwealth of Pennsylrania. 


might be profitable, but the doctrine has been established that 
a State has the constitutional power to restrain or prohibit the 
business, and there is no reason why persons who are upon 
steamers in rivers wholly within the boundaries of the State 
should enjoy immunity from the operation of the law. The 
suggestion that under the law of Pennsylvania a boat with a 
bar-room could be prevented from entering the State, is not 
sound; the boat would not have to stop in her course, she 
would only have to close the bar-room. 


‘The judgment therefore of the Court below should be 


W. D. Porter, 
jor Defendant in Error. 
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might be profitable, but the doctrine has been established that 
a State has the constitutional power to restrain or prohibit the 
business, and there is no reason why persons who are upon 
steamers in rivers wholly within the boundaries of the State 
should enjoy immunity from the operation of the law. The 
ion that under the law of Pennsylvania a boat with a 
bar-room could be prevented from entering the State, is not 
sound; the boat would not have to stop in her course, she 
would only have to close the bar-room. 
* -The judgment therefore of the Court below should be 
affirmed. 


W. D. Porrtsr, 
for Defendant in Error. 
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In the district court of the United States for the western district of 
sylvania. 


Tux Unrrep Stare) wo. 4, April opes'l term, 1866. 
md | dovket.) 
| At the city of Pitteburyh, in ald district. 8§ 8 
Now, to wit, May 1, 1885, upon sidtlon of Williem A. Breas, U. 8. 
district ee aad yeep ey hereby ordered, tha ike 
indictment in s chovettatid ease be to the cizenit court of ie, 
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term, 1886. The United States vs. Ree Reisinger. Cer-_ . 
of opinten. Filed Sept. 5, 1886. : 
the cirouit court of the United States for the western district 
of Pennsylvania. ae) 
No. 1. May term, 1885. 


Court of the United States, pursuant to the 


onder, ‘ . 
end seal of said circuit court this 23d day of Sep- es 
. H. D. Gamauz, 
, : rss Clerk. } 
5. . In the cirenit court of the United States for the western district Bi 
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charging an offense to have been committed on the 8th 
day of January, 1883; the second on the Ist day of 
January, 1883. A true bill was found by the grand jury 
on the 14th of April, 1885. On the 4th of July, 1884, 
the act of the 20th of June, 1878, which fixed the amount 
of the legal fee, was repealed. The defendant demurred 
to the indictment on the ground that the act of 1878 had 
‘been repealed without saving the rights of the United 
States. . The United States joined issue on the demurrer. 
The case having been certified to the circuit court, the 


judges on hearing certified = division of opinion. 


CERTIFICATE OF DIVISION OF OPINION. 


In the circuit court of the United States, western dis- 
trict of Pennsylvania. 
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pealed or 
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Sec. 1. It shall be unlawful for any attorney, agent 
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Section 5485 Revised Statutes is as follows: 


Any agent or attorney, or ap other person instru- 
mental i m for or 


bounty i 


cf 


iy 
7 


i | 


es 


2, 
4 
gs 


1 


4 
= 


out any caving classe or reservation of the 1 t to 
prosecute or punish for offenses in violation of said 
act of fees 20th, 1878, committed prior to the re- 


peal thereof. 
_ Ifit be assumed that the indictment in this case is for 
an offense made punishable under the act of the 20th of 
June, 1878, the repeal of that act by the act of 1884 
would, at common law, accomplish a remission of the 
penalty, and the demarrer should be sustained. But the 
common-law effect of the repeal of a penal law has been 


en Section 13, Revised Statutes, pro- 


The repeal of any statute shall not have the effect 
to Hiabiliy tose Sade ee cones Gomes, penalty, 
ee se ror ante ce 


action 
of sustaining any “enue, 


The language of this section is general. It is “ the re- 
peal of any statute.” This language embraces such statutes 
es imposed a criminal as well as a civil liability. The 
word “lishility” is broad enough in its signification to 
embrace for crime. The language “shall be 
treated as still remaining in force for the parpose of sus- 
taining any proper action or prosecution” clearly points 
to the conclusion that penal statutes were to be construed 
under this new rule of construction established by the 
section. The common-law construction as to the effect of 
the repeal was that unless prior offenses were expressly re- 
served by the repealing statute, they were discharged. 


i ee 


Section 13 changes this rule, and declares that unless the 
liability is expressly extinguished, it shall continue to exiat 
as to such liability. When the ect of 1884 was passed 
the legislature knew and intended that the repeal would 
and should he sn interpreted. By the general enactment, 
the express reservation of the continuing effectiveness of 
the statute repealed, as to past liabilities, is incorporated 
in every general repeal. If section 13 of the Revised 
Statutes be attached to and interpreted as a part of the 
general repeal provided by the act of 1884, the offqness 
charged in the indictment in this case are expressly ex- 
cepted out of its repealing effect. The effect of section 13 
upon the repeal of penal statutes is fully considere:] in the 
case of the United States v. Ubrici (3 Dill, 533) in which 
the effect now claimed for it is fally sustained. This view 
we regard as decisive in favor of the United States of the 
question submitted. 

But, besides this, it is not to be assumed that the coin- 
mon-law principle as to the effect of the repeal of a penal 
statute for offenses committed before the repeal is appii- 
cable to this cise. The act of 1878 forbade the receipt of 
a fee in excess of $10, bat it did not make the taking of 
the fee a misdemeanor, nor provide a punishment there- 
for. Section 5486, which stands unrepealed, made the 
taking of the fee a miedemeannor, and prescribed the pus- 
ishment. The case, then, stands that the fee was taken ; 
it was taken ualawfally ; and an unrepealed statute pro- 
vides that sach unlawfal taking shall be a misdemenaor, 
and be panished with fine or imprisonment, or both. The 
ee ee 
6262——2 
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the amount of the fee. After that amount is fixed, sec- 

tion 5485 is complete in iteelf to give jurisdiction to try 

and punish. The repeal of the act of 1878 only leads to 
: the result thet after the date of the repeal there is no ) 

amount fixed by that act, and hence as to offenses com- 

mitted after the repeal there could be no crime charged 

ander it ; bat as to acts done before, the amount is as | 
A clearly determinable from the act after its repeal as before. 
Boe * Phe act of 1878 only farsishes an element in the descrip- 
= tion of the offence. It does not give jurisdiction to judge 
BS orpunish. The law creating the offense atill curvives. 
x The common-law rule as stuted by Justice Field in the case 
of the United States ve. Tynen (11 Wall., 95) is: - 


= There can be no legal canviation, nor any valid 
pronounced upon the conviction, wniess 
ns creating the offmse be at the time in exiat- 


ence. 
3 It is thus stated by Justice Catron in the case wf Nor- 
ris ve. Orocker (13: How., 440): 


entirely 
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/ Chilef Juction Taney in the case of the State of Mary- 

land. es. the Baltimore and Ohio Railroad Company (3 ps? 
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ant with coal upon credit, and is obliged to do so or suffer and per- 
mit the works to suspend operations entirely. 
And, further, your orator shows unto your honor that the said 


water works and machinery are now, and for some time last past | 


have been, very greatly in need of repair; that the water pipes and 
water mains are leaking badly, thereby causing a very t and 
useless waste of water, and that many of the fire hydrants located in 
the said city of Joliet are out of repair and entirely unfit for use 
should occasion demand their employment; that the reservoir con- 
structed for holding the supply of water is badly out of repair and 

is in a most deplorable cundition, to such an extent that now 
17 _ it is almost unfit for use, and that now the water supply at 

said works is rapidly fuiling by reason of the several matters 
alleged, until now the operation of the works is required to be sus- 
pended during several hours each day ; that this condition of affuirs 
is now, and for some time-last past has been, well known to the said 
‘ tion defendant, its servants and agents, and that said co 


whereby to avoid the loss, injury, and damage complained of. 

And, further, your orator shows unto your honor that, as he is 
advised and believes, the chief assets of the said co tion defend- 
ant consists of the said contract with the city of Joliet above named 
and the rights, privileges, and franchises ted to it under and by 
virtue of the terms thereof, and that said contract is of great value 
to said corporation defendant, and the rights, privileges, and fran- 

chises granted thereunder are of great value in the market, 
18 and can be rendered available for the payment of the debts 
of said corporation defendant if the same is preserved and 


agree- 

and a complete remedy 
ned. of. 
And, further, your orator shows unto your honor that the ground 
ste aa which the water reservoir and pumping works of the 


the exact nature and 

Se is not acquainted, but your orator states 

that, as he is in and believes, that a large portion of the pur- 

chase-money for said land, near th rths of the same, 

19 remains long past due and unpaid, and that now the 

Brown threatens to take some action which will 

! ie es Senay One Sang 

land sold unless payment is made at once. 

es rther your orator ae sete Ne ante cet 

corporation defendant a j many 

of Joliet aforesaid dent th its said 
y 


uate su water for 


PE ht 


ratio n defendant has neglected and utterly failed to do anything | 


defendant are located were of one Har- . 
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agreed and ned with divers 
other citizens and corporations of said city of Joliet to supply them, 3 
through its said water pipes and water mains, with an a 
supply of water for certain mechanical and other purposes, and | 
said citizens and corporations, relying upon said t and 
bargain, have been to large expenses in the laying of service pipes 

and making the necessary connection to render such water 
that if such water supply should now 
, and the said works be itted to sus- 


20 . 


Ena, further, your orator shows unto your honor that the said 
poration defendant is utterly insolvent and has no capital whatever 
and is utterly without credit or means whereby to raise money ; that 
its capital stock never has been paid in, except in manner as above 
stated ; that all or nearly all ite capital stock is now held 
by said Jesse W. Starr, Jr.; that in fact he, the said Jesse 
Jr., constitutes the said corporation defendant, and that 
corporation has no other resource for means, except its 
said Starr; that said Jesse W. Starr, Jr., is a 
State, is insolvent, and u 
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pose — and by it consumed in keeping its said works in operation, and 
that near.all of said coal was delivered within six months last past, 
and all was for consumption at said works. 

And your orator well hoped that the said defendant, The City of 

oliet Water Works pany, would have paid to your orator 

23 the amount due on his said ju t, and have taken the 

necessary and proper action for the preservation of its prop- 

erty, rights, privileges, and franchises, but this the said defendant 

has utterly failed and neglected to do, and still refuses so to do, to 
the great wrong and injury of your orator. 

To the end, therefore, that the said defendant, The City of Joliet 
Water Works Company and Harriet Brown, may, if it can, show 
ned your orator should not have the relief hereby prayed, and may 
full, true, direct, and perfect answer make—answer under outh being 
hereby waived—to all and singular the matters and things herein- 
before alleged, and that an account may be taken of the amount due 
said Harriet Brown and now unpaid by reason of the purchase of 


* the real estute above named, and the rights of said defendant, The 


City of Joliet Water Works Company, ascertained and determined ; 
that the said defendant, The City of Joliet Water Works Company, 
may be decreed to pay to your orator the said judgment, with his 

interest, costs, and charges in this behalf — — apply 
24 for such purpose any y of whateoever kind or character 

it may have or in which it is interested, and that the said de- 
fendant last named may be enjoined and restrained from assigning, 
transferring; or incumbering any of its property, or doing any other 
actor thing by which the rights of your orator may be in any man- 
ner — or hazarded ; 

And that a receiver may be appointed herein, according to the 
practice of this court and with the usual powers of receivers in like 
cases, of all the property, equitable interests, rights, privileges, and 
franchises of the said defendant, The City of Joliet Water Works 
Company, and that your orator may have such other, further, and 
different relief in the ises as the nature of his case shall require 


and as shall be agreeable to equity and good conscience: 
May it please Saaurenatietade noor enters wihat to 
junction, to be to the said defendant, The City of Joliet 


Water Works Company, and to its attorneys, trustees, serv- 

therein and thereby commanding and 

enjoining the said defendant last named and the per- 
+ honk coy Rudibam obs teem to quent wols of exmuus 

may it r to t writ of summons against 

the said + Pome te,” “waa Brown and The City of Joliet Water 

Works Company, directed to the sheriff of Will county to execute, 

returnable to the next term of this court; and your orator will ever 


pray, otc. 
EDWARD R. KNOWLTON. 
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. he is the complainant named in and who signed the 
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Edward R. Knowlton, being duly sworn, deposeth and 


of complaint; that he has heard the same read and k 
tents , and that the same is true in su and in. 


cept 
and belief, and as to those matters he believes it to be true. | 
: EDWARD R. KNOWLTON. -°: 


26 A.D. 1882. 
ASA F. MATHER, J. P. [seat] 


(Endorsed :) Filed July 22nd, 1882. Robert Clow, clerk. 


And thereupon there was issued out of the office of the clerk of 
said court, under his hand.and the seal of suid court, a certain sum- 
mons, which summons, together with the sheriff's return thereon 
and other endorsements, are in the words and figures following, to. 
wit: 


Strate oF IL.ixo1, \ ae 
County of Will, 


7 people of the State of Illinois to the sheriff of said county, 
reeting : 

We command you that you summon The City of Joliet Water 

Works Company and Harriet Brown, if they should be found in 

your — personally to be and r before the circuit 

27 ~—s court of Will county, on the first day of the next term thereof, 

to be holden at the court-house in the city of Joliet, in 

Will county, on the third Monday of September next, 

unto Edward R. Knowlton, fully, truly, and directly, all 


lar the matters and things, allegations and ———— 
certain bill of complaint lately filed in our cou 
cery side thereof, and to stand to and abide by and 
ever order or decree our said court shall: make in the 
Hereof fail not, or a decree will be entered 
court; and have you then and there this writ, 
Attest Robert Clow, clerk of said court, and the 
hereto affixed, at his office in the city of Joliet aforesaid, 
day of July, 1882. 
(Seal of Court} 
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Wall County, : 


ee on Ree ne tae 
- ivering a true copy thereof, reading 
the sme to Sohn Melvey, the superintendent of the Oty 
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Joliet Water Works Company, the president, secretary, and other 
officers of said company not 1 nd in my county, July 24, 1882, and 
Harriet Brown, by reading and delivering a true copy to her the 
28th day of July, 1882. 


Fees: 
Service. —-_ fF 


$1 80 


H. F. PIEPENBRINK, Sherif, 
By J. B. SOLLITT, Jn., Deputy. 


. , (Endorsed :) Filed Sept. 13th, 1882. Robert Clow, clerk. 


And afterward, to wit, on the 24th day of July, A. D. 1882, the 
same being one of the days of the suid July special term, A. D. 1882, 
of said court, and the said court being then duly organized and sit- 
ting in open court, certuin proceedings were had and entered of 
record therein in the words and figures following, to wit: 


29 . Bill for Receiver, &c. 
Epwarp R. Kxow.ton 


Tae City or Joist Water Works Compaxy and Harriet 
Brown. 


Now, on thisday comes John W. Potter, by Garnsey & Kuox, his 
solicitors, on whose motion it is ordered by the court that he have 
leave to file his intervening petition herein. 

Thereupon come Clamanna Barrett and John O. Barrett, by 
8. House, their solicitor, on whose motion it is ordered by 
the court that they have leave to file their intervening petition 


herein. | 

. Now,on this day the motion for the appointment of a receiver 
' e@oming on to be nw Aen gamer deg = my oy 
said bill of complaint, it is ordered by the court that John D. 
ie nted receiver of all the property, equitab 
or effects, real me | mixed, - 
ty of Joliet Water W 
the commencement of this action, 
22nd day of July, A. D. 1882, and that he have 
powers of receivers in chan on his filing with 
this court bis bond conditioned for the faithful per- 
. his duties as such receiver in the penal sum of twenty- 

_ five thousand dollars, with security to be approved by tbe court. 
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_ Jt is farther ordered that the said defendant assign, transfer, and 
deliver to said receiver, under direction of Horace Weeks, 
master in chancery of this court, all and singular the propert 
and personal, of or belonging to said co tion, and that de- 
fendant, its officers and agents, forthwith surrender and deliver to 
said receiver all the assets, materials, tools and machinery, fixtures, 
effects, and. property of e description, nature, and kind 
ing to said corporation, and also all money, notes, drafts, bille of 
exchange, checks, or other evidences of indebtedness due and owing 
to said corporation, as well as all books of account, accounts, deeds, 
bonds and mortgages, certificates of stock, vouchers, and pa- 
31s pers of a belonging to said corporation. 

It is further ordered that said receiver continue the man- 
agement of the business of the defendant corporation until farther 
order of the court, that he keep a full and accurate account of his 
acts and doings as such receiver, and report the same from time to 
time to this court as may be directed, and that said receiver or either 
of the parties to this cause have leave to apply to this court. from 
time to time for such further order or directions as may be neces- 


sary. 
$2 Receiver’s Bond. 

Know all men by pane egeaaite that we, John D. Paige, as prin- 
cipal, and James G. Ellwood, Joseph Stephen, and — Mu 


nroe, 
as sureties, all of the county of Will, in the State of Illinois, are 
held and firmly bound unto the people of the State of Illinois, as 
obligees, in the penal sum of twenty-five thousand dol lawful 
money of the United States, payment of which, well and truly to be, 
made, we bind ourselves, our heirs, executors, and administrators, 
firmly _— resents. Sealed with curanivanl dated this 24th 
“tive condit 
ition of this obligation is such that whereas by an order 
of the Will county circuit court, made and entered at the July 
ial term, A. D. 1882, thereof, in a certain cause in chancery 
erein pending, wherein Edward R. Knowlton was complainant 
and Harriet Brown and The City uf Joliet Water Works Com- 
33 - pany were defendants, it was, other things, ordered that 
the above-bounden John D. Paige sppoin 
the property, equitable a things in , 
defendant, “The City of Joliet Water Works Compan 
his fili in the penalty of twenty-five thousand 
in with all the rights, powers, duties, and privileges of re 
ceivers in chancery : tos 
Now, therefore, if the said John D. Paige shall duly account for. 
all that may come to his hands as such receiver and pay and 
the same from time to time as he shall be ordered and 


— =} -_ .% rom, ; => rae P 7 . $ ‘ oo 8 oe) ee dia + 
. *'S =. a te } . 
. ; ae et 
‘. ~~ 
. ~ 
* 
ae 
RICHARD WOOD ETF AL. V8. THE G. fT. AND &. D. CO. BF AL. i : 
. Y 
ng 


4 


¢ 


12 _ HARRIET BROWN V8. THE G. T. AND 8. D. CO. AND 
this obligation to be void; otherwise to be and remain in full force 
and effect. . 


JOHN D. PAIGE. SEAL. 
JAS. G. ELLWOOD. SEAL. 

, JOSEPH STEPHEN. SEAL. 

34 . GEORGE H. MUNROE. [seat. 


Approved by me this 24th day of July, 1882. 
’ J. McROBERTS, 
Judge 9th Circuit. 


(Endorsed :) Filed July 24, 1882. Robert Clow, clerk. 


i And afterwards, to wit,on 12th the day of August, A. D. 

yaa Peat einem ee ee a ene 
of said court for the year last afuresaid, snd the court being then 
dul nized and sitting in open court, certain ings were 
hed « entered of record therein in the words and figures following, 
to wit: 


«Bill for Receiver, &e. 
Epwarp R. Kxow ron 


v. 
Tag City or Jotuet Water Works Company and Haruiet Brown. 


' This day comes the said complainant, by his solicitor aforesaid, 
on whose motion it is ordered by the court that he have leave to 
amend his bill of complaint herein and make additional parties de- _ . 
fendant thereto. — 


' And afterwards, to wit, on the 17th day of August, A. D. 1882, the 

said complainant, Edward R. Knowlton, by his solicitors aforesaid, 

came and filed in said court in said cause his certain amend- 

$6 ment to his bill of complaint therein, which amendment is 
in the words and figures following, to wit: 


Bill & Receiver. 


SraTs or gd Co 
Will County : 


Will County Circuit Court. 


és Epwarp R. Kow.ton 


| v. 
’ Tuy Ciry or Jotizt Water Worxs Company e al. 


To the honorable judge presiding: 
a Your orator, Edwerd R. Knowlton, 
~ honor, by way of amendment to his o 
e. hry having been first obtained, that “‘The Guarantee Trust and 
e. f§afe Deposit Company of Philadelphia,” a created and 
=  @xisting under and by virtue of the laws of Pennsylvania, has, or 


lly shows unto your 
nal bill herein, leave of 


din a a, 


i < . » 
er it 
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art. 


claims to have, some interest in the matters involved in this con- 
troversy. 
And, farther, your orator shows unto your honor that, as he is 
informed and believes, the said “The Guaranteo Trust and 
37 Safe Deposit Company of Philadelphia ” claims interest in the 
- matters involved in this suit under and by virtue of a certain 
mortgage deed of date on or about December 9th, A. D. 1880, claimed 
to have been executed — City of Joliet Water Works Company 
as grantor to the said “ Guarantee Trust and Safe Deposit 
pany of Philadelphia” as grantee therein and not otherwise, which 
said m was afterward filed for record in the recorder’s office 
of said Will county, and duly recorded in book 181, at page 434; to 
which said or a record thereof reference is hereby made. 
And, farther, your orator shows unto your honor that, as he is ad- 
vised, the said mortgage was executed and delivered to secure two 
hundred and eighty bonds, each of the princi = sum of five hun- 
dred dollars, each payable to the said “ Guarantee Trust 
and Safe it Company of Philadelphia ” or bearer on the first 


standing ; that one L. Freeman is the owner or 
more of said bonds; also that R. D. Wood and Company are the 
owners or holders of one or more of said bonds; also that 
Bettle is the owner or holder of one or more of said bonds, and aleo 
that one William Dickinson is the owner or holder of one or more 
of said bonds ; and, in addition, that one or more of said bondsare 
eens anc held by a person or persons now to your orator un- 
nown. . 
But your orator insists and so charges the truth to be that the in- 
terest of the said“ The Guarantee Trust and Safe Deposit 
39 Company of Philadelphia,” L. Freeman, R. D. Wuod & Co., 
Hen William Dickinson, and the unknown owners 
. or holders of said remaining bonds, each and all of them, is junior 
and subject to the rights of we orator in the premises. 

And your orator prays the said “The Guarantee Trust and 
Safe Deposit Company of Philadelphia,” L. Freeman, R. D. Wood 
and Company, Henry Bettle, and William Dickinson may be made 
parties defendant hereto, and that the owners or holders of the re- 
maining bonds may. be made defendant hereto as unknown 
owners, and that all said nts may be required to answer 
without oath, however, the oath of each being expressly 
waived, the original and amended bill herein, and that writ of sum- 
mons may issue against the said “The Guarantee Trust and Safe 
Deposit pany of Philadelphia,” L. Freeman, R. D. Wood and 
Company, Henry Bettle and William Dickinson, and the remaining 
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E . holders f said bonds as unknown holders, directed to the 
—= . 40 _ sheriff of Will county to execute and make returnable at the 
-. next term of this court ; and your orator will ever pray, etc. 


Srate or ILiiNo1s, } me 
Will County, ‘ 


_ Edward R. Knowlton, being duly sworn, deposeth and saith that 
he is the complainant named in foregoing amendment to -his 
original bil! ; that he bas heard the same read and knows the con- 
tents thereof, and that the same is true in substance and in fact, ex- 
cept as to those matters stated therein upon information and belief, 
and as to those matters he believes them to be true. | 
And affiant further states that a portion of ‘the bonds named in 
and secured by the mortgage mentioned in the foregoing amended 
bill are outstanding and in hands of persons to this affiant unknown, 
and that the holders of such bonds so unknown have an interest in 
the subject-matter of the above suit, and that this affiant has not 
been able-to obtain or learn the’ names of such unknown holders 
of said bonds or the names of any of the holders of 
41 said bonds, ex the names of those mentioned in his 
amended bill and made parties vy their proper names. 
| EDWARD NOWLTON. 


Subscribed and sworn to this 16th day of August, A. D. 1882. 
[SEAL] AUGUSTUS F. KNOX, 
. Notary 


(Endorsed :) Filed Aug: 17, 1882. Robert Clow, clerk. 


42 And afterward, to wit, on the 26th day of September, A. D. 
1882, a certain written appearance was filed in said cause in 
. the words and figures following, to wit: 


Strate or ILiINo1s, a 
County of Will, | 
In the Circuit Court of Will County. 


Epwarp R. Kyow ton 
| Bill and Amended 
Bill. 
. «lvenian'; Willists HL Dickicaon, ened by the 
name of William Dickinson. ; 
© — , [hereby enter the appearance in said cause and in the co-com- 
eg ee aud petitions therein filed by Neil Ben- 
» ‘The Joliet Mound Company, Thomas H. Ross, Martin 


ae: 
a 
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wed  # 
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Se ee ee 


Barrett, and Frank H 
GUARANTEE TRUST & SAFE 
DEPOSIT COMPANY, 
L. L. FREEMAN, axp 
WILLIAM H. DICKINSON. 
SANFORD B. PERRY, 


(Endorsed :) Filed Sept. 26, 1882. Robert Clow, clerk. 


And also a certain petition for the removal of said cause into the 
United States circuit court, which petition is in the words and 
figures following, to wit: 


Stats or ILLINo, ee: 


County of Will, 
In the Circuit Court of Will County. 
Epwarp R. Know.tTon 
v. Bill in Cha ’ 
‘Tug Crry or Jonizt Water Works Company { Case Nol 
and Harrist Brown. 
44 SAME 
v. 
Same and Tue Guarantee Trust AND SAFE : 
we a of rs cae Amended Bill. 
R. D. Wood and Company, Henry Bettle and 
William Dickinson. 


And the following co-complainants, complainants and interveners 
in said cause, by petition or otherwise, to wit: 

1. Neil Bensen. 

2. Oliver Brown. 

3. John W. Potter. 

4. Edward R. Knowlton. 

5. The Joliet Mound Company. 

6. Thomas H. Ross. 

7. Martin Cushing. 

8. The Joliet Steel Company. 
9. Clamanna Barrett & John Barrett. 


10. Frank Herbert. 3 
To the honorable judges of the ninth judicial circuit of of 
Illinois, and especially to the ng judge of the Will county 
circuit court, in chancery sitting : | . 
The petitioners, The Guarantee Trust and 
45 Company, a nizer | 
and by virtue of Pennsylvania, 

and having its place of business in the city of Phi in said 
last-named State, and a citizen thereof, L. L. Treman, one 
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fendants to said bill, called therein by the name L. Treman, and 
William H. Dickinson, one other of the defendants to said bill, called 
therein by the name of William Dickinson, both of whom are resi- 
dents in and citizens of the State of New York, respectfully show— 
That heretofore, to wit, on or about the 22nd day of July, A. D. 
1882, the above-named Edward R. Knowlton filed in this court his 
bill in chancery, commonly called a creditor's bill; and that on or 
about the 17th day of A A. D. 1882, the said Knowlton filed 
. his amended bill in the said cause, in which bill and amended bill 
he made as defendants thereto The City of Joliet Water Works Com- 
pany, Harriet Brown, R. D. Wood & Company, Henry Bettle, and 
your petitioners. 
46 And your petitioners farther show unto your honors that 
since the filing of said original bill of complaint certain 
sons, to wit, Neil Benson, Oliver Brown, John W. Potter, Edward 
R. Knowlton, The Joliet Mound Company, Thomas H. Ross, Martin 
Cushing, The Joliet Steel Company, Clamanna Barrett and John O. 
Barrett, and Frank Herbert, by petition or otherwise, have become 
and been made co-complainants or interveners in said original and 
‘amended bill of complaint; to which respective petitions or co-com- 
plaints the same persons are defendants as are defendants to the said 
original and amended bill of complaint. 
nd your petitioners further show unto your honors that the Cit 
of Joliet Water Works Company, a corporation duly organized an 
existing under and by virtue of the laws of the State of IHinois and 
having its place of business in the city of Joliet, in said Will county, 
by its indenture ing date the ninth day of December, K 
47 ~=OD. 1880, duly execu acknowledged, and delivered and 
filed for record in the office of the recorder of deeds of said 
Will county, on or ‘about the ninth day of December, A. D. 1880, 
granted, bargained, sold, assigned, aliened, released, confirmed, and 
set over unto the said petitioner, the Guarantee Trust and Safe De- 
it Com yal the lands and tenements which the said The 
ty of Joliet 


ater Works Company then owned or might there- 
after acquire in the said city of Joliet, and all its water — arg 
voirs, pipes, machinery, pumps, pumping engines, en ouses, 
" water Sian then ow or thereafter to be acquired, and all the 
equipments, and implements of every kind and description, 
including those then owned and those thereafter to be acquired for 
the use of said water works and the rtenances thereto; also 
and franchises of 
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secure the peg: Neem or me soe ty 
The Git oliet Water Works Company, beari 


even 
said ture, each for the sum of five hundred dclhan, aatogage 
ble to the said The Guarantee Trust and Safe Deposit Company or 


cent. 
in 
on 


bearer, with interest at the rate of six 
49 payable on the first day of January and Jul 
the maturity of said bonds, which should 
of July, A. D. 1910, which said bonds were duly i 
water works company and delivered to the said 
and Safe Deposit pone manny now held and 
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works company ; and the said i ture so given to secure 
spam all the pospaste qual atietethenditt deanihehenaeeanaaie 
u and estate in i con 

- at ym oe Ay we ever since the said indenture was so 
aforesaid filed for record in the recorder’s office of said Will 
and asa lien and incumbrance u 


f 


you 
by the said 
R. Knowlton claims that at the July speci 
the year A. D. 1882 he recovered a j 
the said The City of Joliet Water 
thirteen hundred and fifty-three dollars and fi } 
ages and five dollars and thirty cents costs of suit, which judgment 
he avers is now in full force and effect and wholly un 

And your petitioners further show unto your honors that said 
bill of complaint of said Edward R. Kuowiton contains the follow- 
ing allegations, to wit: ) 

“ Your orator, Edward R. Nnowlton, respectfully shows unto your 
honor, by way of amendment to his original bill herein, leave of 

court having been first obtained, ‘The Guarantee Trust 
51 and Safe Deposit Company of Philadelphia,’ a 

created and existing under and by virtue of the laws of 
Pennsylvania, has or claims to have some interest in the 
involved in this controversy. 

“And, farther, your orator shows unto your honor that, 
informed and believes, the said ‘The rantee Trust and 
Deposit Company of Philadelphia’ claims interest in the 
involved in this suit under and by virtue of a certain 
deed, of date on or about December 9h, A. D. 1880, 
have been executed by ‘The City of Joliet Water W: 
as grantor to the said ‘The Guarantee Trust and Safe 
pany of Philadelphia’ as grantee therein and not whieh 

; ~ ‘Cee for record in the recorder’s office 


he is 
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of Will county and duly recorded in book 181, at page 434, to 
which said or a record thereof reference is hereby made. 
“And, , your orators shows unto your honor that, as 
52 _—sihe is advised, the said mo was executed and delivered 
to secure two hundred and eighty bonds, each of the principal 
sum of five hundred dollars and each payable to the said ‘The 
Guarantee Trust and Safe Deposit Company of Philadelphia,’ or 
bearer, on the first day of July, 1910, with interest at six per cent. 
per annum, — semi-annually; the several installments of in- 
terest being further evidenced by coupons attached to said bonds, 
and all which said bonds and coupons were executed by the said 
‘The City of Joliet Water Works Company.’ 

“ And, further, your orator shows unto your honor — the full num- 
ber of said above-named bonds have all been issued and are now 
outstanding; that oue L. Treman is the owner or holder of une or 
more of suid bonds; also that R. D. Wood and Company are 
the owners or holders of one or more of said bonds; also that 
Henry Bettle is the owner or holder of one or more of said bonds, 
and that one William Dickinson is the owner or holder of one 

or more of said bonds. 
53 “But your orator insists, and so charges the truth to be, 
that the interest of the said ‘The Guarantee Trust and Safe 
Deposit Company of ange > rem L. Treman, R. D. Wood and Co., 
Henry Bettle, William Dickinson, and the unknown owners or 
holders of said remaining bonds, each and all of them, is junior 
and subject to the rights of your oratorin the premises. 

“ And your orator prays that the said ‘The Guarantee Trust and 
Safe Deposit oe Philadelphia,’ L. Treman, R. D. Wood 
and Company, Henry Bettle, and William Dickinson may be made 
parties defendant hereto and required to answer the original and 
amended bill herein.” 

And your petitioners further show unto your honors that the said 
co-com plainants and intervenors in said original bill and amended 
bill of complaint are all parties to the said allegations thereof. 

And your petitioners further show unto the court that they have 
caused their appearance to be entered in said cause as defendants to 
' + gaid bill, amended bill, and intervening petitions, and they 
54. ~=—s insist that their claims in the subject-matter are not nor is 

either thereof — or subject to the pene rights of the 
complainants in said bill or of any or either thereof; Lut, on the 
contrary thereof, they assert and will maintain that the supposed 
rights of said complainants and intervenors in said bill of complaint 


_ .afe and each are inferior and subject to the rights, claims, and 


liens of said defendants in and upon the property and assets of the 
af ~e gaa Works Company aforesaid iu said bill of com- 
nt described. | 
Your einer further show unto your honors that the said Ed- 
ward R. Knowlton, the City of Joliet Water Works Company, Har- 
riet Brown, and each and every one of the persons above named 
who have come into said cause as co-complainants, petitioners, or in- 
tervenors are citizens of the State of Illinois and residents of the 
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northern district 


a 


been and con- 


and that your peti 
were, at the ine: of fili 
since have continued to 


court of the United States to be held in the northern district of Iili- 
nois, and that your petitioners are ready and willing to give a a 
with good and sufficient surety, for their entering in such Un 
States circuit court, on the first day of its next session, a copy of the 
record in the above-entitled suit and for paying all coste ma 
he awarded by the said United States circuit court if said court shall 
hold that said suit was — or improperly removed thereto, 
and otherwise conditioned according to tie statute in such case 
made and provided; and your petitioners herewith offer their bond, 
executed by Sanford B. Perry as surety, in the penal sum of 
57 five hundred dollars, conditioned that they, your 


shall enter in the next court of the United States to beholden — 


in and for the northern district of Illinois,on the first day of ite 
next session, a copy of the record in this suit and for paying all 
costs that may be awarded by the said circuit court of the U 
States if said court shall hold that said suit was wrongfully or im- 
properly removed thereto. , 

a en petitioners therefore pray that the said bond may be 
accepted as good and sufficient surety according to law, and that the 
said suit may be removed unto the next circuit court of the United 
States to be held in the northern district of Illinois, pursuant to the 
statutes of the United States in such case made and provided, and 
that no other and further proceedings may be had th in this 
court. ; 
And your petitioners further show that the matters in dispute ia 
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_ gaid cause exceeds, exclusive of costs, the sum and value of 
58 five hundred dollars, and that the said Treman and Dickinson 
: are actually interested in the controversy herein as owners 
and holders of bonds mentioned in and secured by the said indent- 
ure above mentioned, and the said Guarantee Trust and Safe De- 
—_ vnpeny is actually interested in said controversy as trustee 
or all the holders and owners of all the bonds described in and 
secured by the said indenture of the City of Joliet Water Works 
Company to it so given and recorded as aforesaid. 
And your petitioner- will ever pray. 
GUARANTEE TRUST AND SAFE 
DEPOSIT COMPANY, 
By SANFORD B. PERRY, 
, Its Attorney-in- Fact. 
L. L. TREMAN, 
WILLIAM H. DICKINSON, 
By SANFORD B. ey! . 
ir Altorney-in- Fact. 
SANFORD B. PERRY, 


Sol’r for Petitioners. 
SANFORD B. PERRY, Of Counsel. | 
(Endorsed :) “ Filed Sept. 26, 1882. Robert Clow, clerk.” 
59 And afterward, to wit, on the 28th day of September, A. D. 


1882, there was filed in said court in suid cause a certain bond, 
which is in the words and figures following, to wit: 


¢ Srate or IL.ino1s, 


County of Wile,” $ 
In the Circuit Court of Will County. Case No. 10595. 


Epwarp R. KNow.tTon 
v. 
Tue City or Jotret Water Works Company, Harriet Brown, 


Guarantee, Trust and Safe Deposit Company: L. L. Treman, R. D. 
' Wood & Company, Henry Bettle,and William H. Dickinson. 


Bill and amended bill. 


Nem Benson, Ortver Brown, Jonn W. Potrer, Epwarp R. 
Knowlton, The Joliet Mound Company, Thomas H. Ross, Martin 
Cushing, The Joliet Steel Co., Clamanna Barrett, and John O. Bar- 
rett and Frauvk Herbert 


v. 
Same DEFENDANTS. 


Co-complaints and petitions to intervene with Edward R. Knowl- 


ton in above suit. 


Know all men by these presents that the Guarantee Trust 
and Safe Deposit Company, a corporation organized and sub- 
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sisting under and by virtue of the laws of the State of Pennsylvania, be 7 


having its place of business in Philadelphia, in said State, L. L. 
Treman, of Ithaca, and William H. Dickinson, of the city of New 
York, both of the State of New York, as principals, and Sanford B. 
Perry, of the city of Chicago, in the county of , and Charles A. 
Hill, of the city of Joilet, in the county of Will, and both of the 
State of Illinois, as sureties, are held and firmly bound unto thesaid 
Edward R. Knowlton, Neil Benson, Oliver Brown, John W. Potter, 
the Juliet Mound Company, Thomas H. Ross, Martin Cushing, 
the Joliet Steel Company, Clamanna Barrett, John E. Barrett, and 
Frank Herbert in the penal sum of five hundred dollars, to be paid 
unto the said obligees, their executors, administrators, or assigns; 
for which payment, well and truly to be made, we hereby bind our- 
selves, our heirs, executors, and administrators, firmly by these 
presents. 
Sealed with our seals and dated at the city of Joliet, in the 
61 said county of Will, this 26th day of September, A. D. 1882. 
Whereas in the above-entitled cause the original bill of 
——— was filed therein by the said Edward R. Knowlton on 
or about the twenty-second day of July, A. D. 1882, and theamended 
bill of said Knowlton filed therein on vr about the 17th day of 
August, A. D. 1882, making defendants thereto the said Guarantee 
Trust and Safe Deposit Company, L. L. Treman, William H. Dick- 
inson, and others; 
And whereas in the above-entitled cause the intervening petitions 
or co-complaints were filed therein, as follows, to wit, of— 
Neil Benson, 24th July, 1882. 
Oliver Brown, 24th July, 1882. 
John W. Potter, 24th July, 1882. 
Edward R. Knowlton, 26th July 1882. 
The Joliet Mound Co., llth - 
Thomas H. Ross, 11th Aug., 1 
Martin —— llth Aug., 1882. 
The Joliet Cumpany, 21st Aug., 1882. 
— Barrett & John O. Barrett, 24th July, 1882, & Frank 
erbert. 
In which said co-complaints or aeevening Sener the said 
The Guarantee Trust and Safe oes pany, L. L. Tre- 
62 man William H. Dickinson, and others are nade defendants ; 
And whereas the said cause is now pending in the said circuit 
court of Will county, and is removable into the circuit court of the 
United States for the northern district of Illinois under the statutes 
of the United States in such case made and provided ; 
a 
filed their pe- 


And whereas the said The Guarantee st and Safe 
pany, L. L. Treman, and William H. Dickinson have 
tition in the said the circuit court of said Will county for the removal 
of said cause into the circuit court of the United States for the north- | 
ern district of Illinois to be next held in said district : 

Now, therefore, the condition of this obligation is such that if the 
above-bounden, The Guarantee Trust and ay eee L. 
L. Treman, and William H. Dickinson or either shall enter 
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or cause to be entered in the circuit court of the United States for 
the northern district of Illinois, on the first 7 of its next session 
next to be held after the date of the filing of their said petition in 
said circuit court of Will county for the removal of said suit 
68 into the said circuit court of the United States, a copy of the 
record in said suit and shall pay all costs that may be 
awarded by the said circuit court of the United States; if said 
court shall hold that said suit was wrongfully or improperly re- 
moved thereto, then the above obligation to be vojd; otherwise to 

remain in full force and effect. . 

GUARANTEE TRUST & SAFE 
DEPOSIT COMPANY; 
By SANFORD B. ee oe : he 
L. L. TREMAN, 
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is 
SANFORD B. PERRY. 
CHARLES A. HILL. 


State OF ILLINOIS, nae 

County of Will, 

Sanford B. Perry and Charles A. Hill, the sureties named in the 
foregoing obligation, being first duly sworn, do each of them make 
oath, depose, and say that he is a resident of the State of Illinois 

and a householder therein, and that he is worth the sum of 
64  .one thousand dollars over and above all his just debts and 
liabilities and exclusive of property exempt by law from 


execution. 
SANFORD B. PERRY. 
CHARLES A. HILL. 


Subecribed and sworn to before me this 27th day of September, 


A. D. 1882. 
ROBERT CLOW, Clerk. 
(Endorsed :) “ Filed Sept. 28, 1882. Robert Clow, clerk.” 


And afterwards, to wit, on the 28th day of September, A. D. 1882, 
the same being one of the regular -— the ber term of said 
court for the year last aforesaid and the court being then duly organ- 
ized and sitting in open court, certain proceedings were had and 
entered of record therein in the words and figures following, to wit: 


SEAL. 
SEAL. 
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Bill for Receiver, dee. 


Epwarp R. KNow.rTon 
v 


Tue City or Jorzet Water Worxs Company, Harriet Brown, 
The Guarantee Trust and Safe Deposit ene of Philadelphia, 
L. Treman, R. D. Wood and Company, Henry Bettle, Wi 
Dickinson, and the Unknown Bondholders of said The City of 
Joliet ‘Water Works Company. 


65 The Guarantee Trust & Safe it Company, L. L. Tre- 

man, & William H. Dickinson, defendants to the above suit, 
having filed herein their petition for a removal of said cause to the 
circuit court of the United States for the northern district of Illinois, 
and having made and filed therewith a bond, with good and suffi- 
cient surety, conditioned according to the act of Congress in such 
case made and provided, fur the entering in said circuit court, on 
the first day of its next session, a copy of the record in said suit and 
for paying all costs that may be awarded by the said circuit court of 
the United States if said court shall hold that such suit was wrong- 
fully or improperly removed, the said petition and bond are hereby 
accepted. 


Endorsed : Filed Oct. 9, 1882. Wm. H. Bradley, clerk. 


66 Afterwards, to wit, on the twenty-fifth day of October, 
in the adjourned October term of said court, 1882, in the rec- 

ord of the proceedings thereof in said entitled cause, re Hon. 

Henry W. Blodgett, ict judge, is the following entry, to wit: 


Order. 
Epwarp R. KNow.LtTon 


ve. In Chancery. 
Tue City or Jotizt Water Works Company et ai. | 


On motion of 8. B. Perry, Esq., leave is hereby given the defend- 
ant, The Guarantee Trust and Safe Deposit Company, to file a croes- 
bill herein, and, the same being now done, the defendants therein, 
Edward R. Knowlton, John W. Potter, Clamanna Barrett, John O. 
Barrett, Neil Benson, Oliver Brown, Thomas H. Ross, Martin Cush- 
ing, The Joliet Mound Company, The Joliet Steel Company, and 
The George F. Blake Manufacturing Company, are hereby ruled to 
answer said cross-bill by the twentieth day of November next. 


On the same day, to wit, on the twenty-fifth day of October, 
1882, came the Guarantee Trust and Safe t Company, byits | 
solicitor, and filed in said clerk’s office its cross-bill in said en a 
cause, which said crose-bil] is in the words and figures following, 
to wit: 

(See amended croes-bill, page 84.) 
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67 Afterwards, to wit, on the tenth day of November, 1882, 
came the City of Joliet Water Works mpany by ite solic- 
itor, and filed in said clerk’s office its answer to the bill of complaint 
in said entitled cuuse, which said answer is in the words and ven 
following, to wit: 


Answer 


Unitep Srates oF AMERICA, } seiee 
Northern District of Illinois, j ~ ° 
In the Circuit Court for said District. 


GUARANTEE Trust & Sarge Deposit Compaxy 
v8. 
Tue City or Jonzret Water Works Company e al. 


Cross-bill to foreclose mortgage. 


The answer of The City of Joliet Water Works Company, one of the 
defendants, to the bill of complaint of The Guarantee Trust and 
Safe Deposit Company, complainant, made and filed herein by 
Amos W. Martin, an attorney of this court, under and by virtue of 
the power and authority contained in the indenture of mortgage 
mentioned and described iu the said bill of complaint. 


The said defendant, reserving to itself all right of exception to the 
said bill of complaint, for answer thereto, says: 
That it admits the giving, issuing, and delivery of the indenture 
of mortgage and bonds as is in said bill of complaint set forth ; 
68 that it made default in the payment of the six months’ inter- 
est which became due and payable on said bonds on the first 
day of January, A. D. 1882, and that said default still continues ; 
that for the payment of said interest so accruing, due on the first 
day of npiry= 6 A. D. 1882, demand was made after said interest be- 
came due at the office of the complainant, the place where, by the 
terms of the said bonds, the interest thereon is made payable, by the 
presentation there for payment of the interest coupons attached to 
said bonds, and which became due and payable on the day last afore- 
said ; that more than four months after suid interest became due and 
payable, as aforesaid, and also more than four months after said de- 
mand for the payment thereof, as aforesaid, to wit, on the seventh 
day of September, A. D. 1882, the holders of a wy of all the 
said bonds so eee Sy this defendant as is provided in and by said 
deed to have the principal of said bonds and all 
interest thereon become due and payable at once; that the 
of a sone Pe apo bonds then remaining unpaid ex- 
ae — by. se ivering 
inant, as iu said indenture of mortgage is pro- 
notice of such election, bearing date the seventh day 
ber, A. D. 1882, signed by the holders of a majority 
id bonds then remaining unpaid, in which notice there was 
stated the number of all the unpaid bonds held by each signer 
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of said notice; and that this defendant also made default in the 
ment of the interest upon said bonds which became due and pa 
on the first day of July, A. D. 1882, which last-named default aleo 
still continues. 

And this defendant, further answering, says that it admits that all 
the said bonds so issued and delivered by it, as isin said bill of com- 
plaint set forth, to wit, two hundred and eighty bonds, each for the 
sum of five hundred dollars, are and each of them is, with the inter- 
est thereon since the first day of July, A. D. 1881, due and pa 
and that the same were due and payable, both principal and inter- 
est, at the time of the yee Il of complaint. 

And this defendant, fu answering, hereby consents that a de- 
cree may be entered in said cause for the amount so due and owing 
upon said bonds for the oe 7 thereof and for interest thereon 
from the first day of July, A. D. 1881, to the date of such decree; 
also for such costs, attorneys’ fees, and other moneys expended under 
the provisions of said mortgage as this court may ascertain and de- 
cree to be just and proper to be allowed. 

And this defendant, further answering, hereby consents and agrees 

that a foreclosure of said mo and an immediate of 
70 ‘the property and premises in sai mortgage mentioned and | 

described may be made under the order of this court and 
according to the course and practice of mortgage foreclosure in this 


court. 

And this defendant, further answering, stipulates and agrees that 
no appeal shall be taken from any such decree of this court, and 
that no writ of error shall be sued out thereon. 

THE CITY OF JOLIET WATER 
WORKS COMPANY, 
By AMOS W. MARTIN, 
Tis Attorney as Aforesaid. 


(Endorsed :) Filed Nov. 10, 1882. W. H. Bradley, cl’k. 


Afterwards, to wit, on the eleventh day of December, in the ad- 
journed October term of said court, 1882, in the record of the 
ceedings thereof in said entitled cause, before Hon. Henry W. 
gett, district judge, is the following entry, to wit: 


Order. 
Epwarp R. Know ton e al. 
City or JOLIET Waree Works Company, 1 ee 
On motion of 8. B. Perry, it is ordered by the court that the ) 
nal and cross-bills and the intervening petition herein be, and 


same are hereby, referred to E. B. Sherman, a master in 
of this court to take proof and report the same to this court. 


4—251 


96 . HARRIET BROWK V8. THE G. T. AND 8. D. CO. AND 


71 Afterwards, to wit, on the sixteenth day of December, 1882, 

came Harriet Brown, by her solicitor, and filed in said clerk’s 
office her demurrer to the cross-bill in said entitled cause, which 
said demurrer is in the words and figures following, to wit: 


Demurrer 


Unirep States or AMERICA, bas : 
Northern District of Illinois, 5 ~* 


In the Circuit Court of said District. 


GUARANTEE TrRusT AND SAFre Deposit ComMPANY 
v8. 
Tue City or JonieT Water Works Company e al. 


Croes-bill. 


Demurrer of Harriet Brown, defendant, to the cross-bill of complaint 
of Guarantee Trust and Safe Deposit Company, complainant. 


This defendant demurs to said cross-bill and for cause of demurrer 
shows that it appears by said cross-bill that the same is exhibited 
against this defendant and the several other persons therein named 
as defendants thereto for distinct matters and causes, in several 
whereof, as appears by the said croes-bill, this defendant is not in 
any manner interested or concerned, and that the bill is altogether 
multifarious; and for a further cause of demurrer this defendant 
shows that the right and title of the defendant, Harriet Brown, in 

and to the real estate mentioned and described in said cross- 
72 ~ bill is paramount to that of the said cross-complainant or any 
of the other persons named in said cross-bill as defendants 


thereto. 
And for a further cause of demurrer this defendant shows that 


said cross-complainant is not entitled to the relief for 
secinst thio defendant, bocanes it bas net in and by eid, onnee til 
ee ke aa Sealy 6 ang 
inne pena” gman amass ean ead mmamammmaae 
in said cross-bill or any of such matters. : 
7 HARRIET BROWN, 
By FRANK 8S. WEIGLEY axp 
DUPEE & JUDAH, 


I certify that, in my opinion, the foregoing demurrer of Harriet 
Brown, defendant to the crose-bill of somntoint of Guarantee Trust 

, complainant, is well founded in law and 
- cause. 


FRANK 8. WEIGLEY, 
Solicitor for Defendant, Harrie Brown. 


e . 
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Untrep Sratzs or AMERICA, \ ee: 
District of Ilinoi : 

Harriet Brown, the defendant, on oath says that she has heard 
read the ing demurrer to the cross-bill of complaint of Guar- 
4a antee and Safe a Company in this suit, and that the 

73 = same is not interposed for the purpose of delaying said suit or 


any proceedings therein. 
HARRIET BROWN. 
Subscribed and sworn to before me this 14th day of December, A. 


D. 1882. 
[sEAL.] PERRY J. HOBBS, 
Notary 


Endorsed: Filed Dec. 16, 1882. W. H. Bradley, clerk. 


Afterwards, to wit, on the second day of February, 1883, came 
Harriet Brown, by her solicitor, and filed in said clerk’s office her 
demurrer to the bill in said entitled cause, which said bill is in the- 
words and figures following, to wit: 


Demurrer 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Epwarp R. KNow.Ton 


ve. i 
Tue City or Jouset Water Works Co. wa Bill. 
Harriet Brown. : 


| Tue GuaraNntes Trust & Sars Deposit ee —_ 


ve. 
Tue City or Jorist Water Works Co. 4 al. 


| . 74  Demurrer of Harriet Brown, defendant, to the bill of com- 
plaint of Edward R. Knowlton, complainant. | 


vg 
Le => -- 
4 
- 


the said complainant is not entitled 
this defendant, because it has not in 


ras 
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cuds acne an-ebtities it in a court of equity to any relief from or 
against this defendant touching the matters contained in said bill or 
any of such matters. 
FRANK §&8. WEIGLEY, 


Solicitor for Defendant, Harrie Brown. 
| DUPEE & JUDAH, 
Sol’rs for s’'d Harrie Brown. 


75 . I certify that, in my opinion, the foregoing demurrer of 
Harriet Br ay defendant, to the bill of complaint of Edward 
R. Knowlton is well founded in law and proper to be filed in the 


above cause. 
FRANK 8. WEIGLEY, 
Solicitor for Defendant, Harrie Brown. . 


Unrrep Srarzs or America, \ ee: 
Northern District of Ilinois, 

Harriet Brown, the defendant, on oath says that she has heard 
reed the foregoing demurrer to the bill of complaint of Edward R. 
Knowlton in this suit and that the same ie not interposed for the 
purpose said suit or any proceedings therein 
en sid HARRIET BROWN. 


Po, and sworn to before me this 8th day of January, A. 
~ (omar) JAMES E. ELWOOD, 


Notary 
‘Endorsed: Filed Feb’y 2d, 1883. Wm. H. Bradley, clerk. 


e ‘ 1 Afterwards to wit, on the fifth day of February, 1883, came 
ae John D. the receiver, and filed in said clerk’s office his 


cause, which said report is in the words and 
to-wit: 


+ 4 rea 


i a . & 


a Receiver's Report. 
© Uarrem tearm or Auaascs, Northern Dist of Minis: 
wee United States Circuit Court. 
-Epwarp R. Kxowzron 
Tur Crrr or Joust Waren Worxs Company of al 
Bill & receiver, original & croes-cause. 
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That it will a from said and siatement , 
3lst, 1882, to November 7th, 1 
$2,757.69 and disbursed during the same 
balance on hand at date, November 7th, 1 
: November 7th, 1882, he received from all sou 

a4 77 the balance on hand, to January 8h, 188 

$4,658.84 and disbursed duri sa 
leaving a balance on hand at me anuary 8th, 


and that from January 8th, 1888, to February 


fact, and that he bas vouchers for all or nearly all his disbursements - 
seany to bo poodueet ane presented as this honorable court shall. Ss 


1st. Receiver’s certificate issued to Will Count National 
Bank, Joliet, Ille., and now held by said bank, due 
Feb’y 17th inst., without interest until after due, 
ot wd have issued under order of this 


2d. To E z Knowlton, Joliet, Tils., for ‘coal consumed 


the works, and now due..-.. 
$d. To Dt Ben th, Jolie la, for repairing, and now 


a OO eile St aS CEI, a 3 


78 Seeee ceee eee o-- cooee coeoece 


8d. To Hold Co., Jol Ills, publishing notice. 


yy 


4th. To a Johnson, wore making plat - 

5th. To Chalmers, Spencer & Co., for covering steam 
6th. TOF Kammerman, for piye filtings -----.- 
7th. To Hart Man’f’g Co., for brass fittings....--..- ..- 
Sth. oe & Son, Joliet, Iils., for stone, hardware, 


* 
"Fe 


ii. 


r receiver shows unto your honor that thew 
the said for taxes “ee : 


a 
has 
5 oa c v a ." 
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And, farther, your receiver shows unto your honor that, as he is 
emetic s om aR YES “ope Prete me tere Sed 
tion was not paid for the year A. D. 1881, and that prior to the ap- 
pointment of the receiver herein judgment was rendered against 
the property of said corporation for such taxes, and the same was 

: sold for — and is not now redeemed, the amount of the same 
79. ~being about $179.57, and that now one Alonzo Leach, of 
_ _ , Joliet, holds the tax certificate therefor. 

And, further, your receiver states that in obedience to the order 
of this court heretofore entered herein he the said property 
of the o tion in good condition, as he was well able, for pro- 
tection a ion during the winter, and at a loss has con- 
tinually, under the direction of the court and at order of the court, 
: the works in operation ; that the water rents have fallen off 
by reason of the fact thet he has been entirely unable to furnish at 
the court an 


l nee ste 825g supply of water, but that, as represented to 
} of the co ion and those interested in. the same that 


+ 
‘ 
. 


~ 
>. 


d as by the court directed, it was deemed better for the 


a ~~ othe works should be kept in operation, even though a loss was 


thereby sustained, and iti was anticipated that a loss would be sus- 

a to quite a considerable amount by the parties interested in 
same. | ' 

And. your receiver farther reports that he has now no money on 

ind to meet the indebtedness above named ; that the Will County 


5 % , National Bank of Joliet, the holder of the said receiver's certificate, 
=. . has informed your receiver that it will require payment of the same 


and will not renew the certificate, and that all the 


ng debts above named ought to be paid at once. 


seat 


avi 


— 


JOHN W. PAIGE, (eran) % 
Strate or Itiinom, | _ . : | ro ae om 
Will County, bee. ae 
Jobn D. being first duly sworn, deposeth and saith thathe = 
has heard read the : by him stgeed, and mp 3 
knows ne conaaia thereof, and the same is in substances ~~ 
and in , ‘> 


: Smee and sworn to before me this 5th day of nace q 
(sea) CHARLES W. STAEHLE, 
Endorsed: Filed Feb. 5, 1883. W. H. Bradley, clerk To Sal 


82 wit, on the twenty-sixth da s 
18881 in nthe Decouber orm of said anne in the. 
of the , Hon. 


proceedings entitled cause, 
W. Bicdgets, district jadge, is the following entry, to wit: 


Order. 4 rs. 

we Epwarp R. Kxow.ton In ae 
,  @. : Original Bill so a 
Ciry or Jorret Water Works Company a al. ae ae 


and 
| Coengene ey ee 


pa oe Works Company 4 al. 


avi 


ae 


. ee 
—. — y 
ae 

ing 


cre i 
Now, on this day, comes the Guaranteo Trust and Safe Deposit. . 
Company, by &. the-de =; 
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bill now on fille stand as answers to said amended cross-bill. 


83 On the same day, to wit, on the twenty-sixth day of Feb- 

ruary, 1883, came the Guarantee Trust and Safe Deposit Com- 

pany, y, by its solicitor, and filed in said clerk's office its amended croes- 

jl in said entitled cause, which said amended cross-bill is in the 
words and figures following, to wit: 


84 Amended Oroes- Bill. 
Unitep States oF AMERICA, 
Northern District of Illinois, 


In the Circuit Court of the United States for said Dietrict. 


Amended cross-bill of complaint in the suit of Edward R. Knowl- 
. ton against The City o Joliet Water Works Company é al. 


To'the judges of said court in equity sitting : 

Your pos! the Guarantee Trust and Safe Deposit Company, a 
corporation duly saunareee and existing under and by virtue of the 
laws of of the State of Pennsylvania, having its place of business in the 
city of “steam urbe in said State of Pennsylvania, and a citizen of 
State, by leave of court first had and obtained, 
vai this its amended ——— of complaint against the City of 
Joliet Water Works Company, a corporation duly organized and ex- 
isting under the laws o the State of Illinois, gy its place of 

business at Joliet, in said seamen State, and a citizen thereof ; 
the City of Joliet, a municipal tion organized under and by 
virtue of the laws of the State of f Thinois and a citizen thereof; Har- 
riet Brown, Edward R. Knolton, John W. Potter, Clemanna Bar- 
fa: ret, =— O. Barrett, Neil Bensen, Oliver Brown, Thomas H. Ross, 
—— artin Cushing, the Joliet Mound Company and the 
85 Joliet Street ; Company my. both of which are rations 


said 

he George F’. Blake Manufacturing Company, a duly organized 

a citizen of Illinois, and George H. Babcock and 

yan who have intervened in this court ; ond “a 

nen 
ts > Say off Ag a 


et 


And it is farther ordered that the answers to said original cross- 


-\% e 


i 


? a a 


the said city of Joliet and its citizens with water for domestic; men~ 
a sanitary, and fre purposes, and for that 
nish and lay down in the streets of said city of Joliet ten 
86 miles of cast-iron street main pipes, of diameters not less than’ 
four inches and not exceeding sixteen inches, and to place 
upon the same sixty two-wey fire hydrants, as is in said agreement 
specified ; also to furnish and put into —— order 
pumping machinery, consisting of two sets of first-class engines and 
two sets of first-class boilers, as is in said agreement — | 

That the eaid City of Joliet on its part, in and by same 
ment, covenanted and a with said Starr, his associates, 
cessors, and aceigne, that he and they, upon the terms therein ex- 
—— should have exclusive rights to the streets of said city 
oliet for water purposes for the period of thirty ; that the 
City of Joliet should, to the extent of its legal authori , pass all 
needful ordinances to enable the said Starr, his associates, successors, 
and assigns, to maintain and operate the water works in said 
ment described for the said period of thirty years; and said : 
Joliet should pass all needful ordinances to 
the water and to protect the property and machinery of said Starr, 
his associates, successors, and . assigns, from ——— phere es us 
persons, and to prevent the wasteof water; that the said dity 

87 should pay tothe said Starr, his associates, 
assi for the use of said sixty hydrants, to 
‘the ten miles of streets, thesum of eight thousand and 
dollars per annum, in four equal installments, and levy 

an annual tax therefor sufficient to pay the same. 
That the said ts between the said Starr and = sar 


of 


ma- 
my 
used and 


iances 
employed in the construction and maintenance of said system of 


water works, and also upon which tu erect and construct a receiving® - 


other supplies of water therefor, entered into an 
j arriet Brown, of said Joliet, one of the 
nd year last aforesaid, in and by which a 
of the sum of one thousand p 
to be paid to her by the said Starr, as is in said 
the my bo tg Brown covenanted and 


reservoir for the use thereof, and to sink artesian wells or — 
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84 
a convey to him in fee simple, clear of all incumbrances whatever, by 
a good and sufficient warranty deed, the certain lot, ease parcel 
of land situate in said county of Will, in the State of Illinois, known 
and described as follows, to wit: 
Commencing at a point on the north side of the public highway, 
on the west line of the east half of the northwest quarter of section 


rd 
highway with said west line, and running thence easterly 
along the north line of said highway to the corner of the 
firat fence (west fence) as built for a lane running a teat from 


said highway ; thence northerly the line of said (west 
to the creek ; westerly a the bank of said creek to 
the west line ; quarter of said sec- 
tion, and thence south along said west line to the place of beginning, 
and also to give said Starr the privilege of ee branch or 
stream of .water clear of tion, 80 as to permit the water to flow 
clearly and freely into a reservoir to be constructed for water works 
ent, duly signed and 
Starr, was by them ~~ 
by 


said premises, which said 

sealed by both the said Brown and sai 
ds of one Perry J. Hobbs, of said city of Joliet, to 

held for the common and. equal use, benefit, and interest of 

—_— thereto, and the same is now so held and retained 

id Hobbes, a copy of which said agreement is hereto annexed 

“Exhibit 1,” and your orators pray that it may be: 


- 
z 


E 
5 


L 


4 


- Aud your orators farther show unto your honors that the said 
| upon the execution and delivery of said agreement 


90 id to the said Harriet Brown on aceount of the purchase 
} of said described premises the sum of one dollar, and 
that afterwards, to wit, on the third day of November, A. D. 1880, 


aid Starr paid to the said Harriet Brown on further account of 
purchase-money of said premises the sum of five hundred 


orator further shows unto your honors that the said 

that the premises so above purchased by him of said 
wn were not adequate to the needs and purposes of said 
water works, afterwards, ov or about the ninth day of Oc- 
D. 1880, entered in 


cf 


said Starr, the said Brow 
clear of all i 
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+ said high ; 
seventy-five and one half (75}) degrees cast twelve {i3) and 
sixty-one (61) links along the center of said highway to the east line 
z of said east half of the northwest quarter of said section thence 


etn of 


land 


g may 
time prior to the first day y> 
right to use the springs on 
west quarter of said section fou 
center of said highway, and 


out and protect said water course as 


See 
ar 


. . - * i J > - ae | 
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and 


that part of said east half of 
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flows therefrom, and the right to use and eccupy the 
{ gin of the stream by which said water now flows 
granted land lying north of said highway, and 


| necessary 
: banking, and otherwise the borders of said springs and wate 


or way; and such use of said springs, water way. and water is to be 
- without any contamination the sa ~ or any sub: . 


~~. 
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HARRIET BROWK VS. THE G. T. AND 8. D. CO. AND 


emigns, sufficient tile drainage for the lands south of said highwa 
owned by her or them, so as to furnish the drai therefor which 
said Brown head theretofore had by and th said water way ; 
also said Starr, his heirs or assi thereby agreed, to at all 
94 times, free of cost, to furnish the said Brown at a suitable 
point near to said highway, by pipes or otherwise, a sufficient 
supply of water for stock; also to supply her residence with water 
free of cost, not not exceeding one room or one place therein from 
which water may be drawn, but no family other than those occupy- 
ing her house shall be supplied therefrom without remuneration to 
said Starr, his heirs or assigns. | 
And your orator further shows unto your honors that as evidence 
of the last-mentioned .agreement between said Harriet Brown and 
said Starr the suid Brown duly signed and acknowledged a war- 
ranty deed in common form, bearing date the tenth day of Decem- 
ber, A. D. 1880, in and by which, for and in consideration of the 
- gum of a hundred dollars, the said Brown granted, bar- 
. gained, and sold to the said Starr, his heirs and assigns, the said 
promises last above described, and placed the said deed in the hands 
of said Perry J. Hobbs for the use of said Starr. to be delivered to 
said Starr upon the payment of the balance of the purchase-mone 
therein expressed, a copy of which deed, still remaining in the hands 
of said Hobbs, is hereto annexed, marked “ Exhibit 2” and made a 
part hereof. | 
95 And your orator further shows unto your honors that the 
~. gad Starr, as and at the times above stated, had then already 
paid on account of the purchase-rnoney in said deed expressed the 
sum of five hundred and one dollars; and afterwards, to wit, on the 


. ou account of said purchase-money the further sum of one thousand 
- And — orator farther shows unto your honors that the said 
Starr, the making of said respective agreements with said Har- 


‘viet Brown as above set forth, and with her full knowledge and con- 
took actual, open, visible, notorious, and exclusive possession 


for which the same, 
, to wit, for the con- 


ms ereon = 
a mping machin r 
the said Storr and thes eaid 


seventeenth day of February, A. D. 1881, he paid to the said Brown - 


RICHARD WOOD Bf AL. VS. THE G. T. 
day ; constructed a reservoir thereon with a capacity of 


and one-half millions of gallons a stand 7 
wards of one hundred and fifty feet high ; tai pepe 


oS gan 
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pipes from: 
ings on the ises lying on the south side of the h as 
shoes 4 describ oecondent water from the springs oeenas 
the reservoir constructed as aforesaid on the land lyingon the 
water 


side of said highway, and connected the said 
with the street mains for the distribution of water through 
of Joliet ; and in making said improvements the said Starr : 
said assignee and grantee ex a large sum of . 
upwards of fifty thousand dollars, of all which the sai 
Brown had daily knowledge, she living in plain view of theeim- = 
provements. a ORM 
And your orator further shows unto your honors thatthe ~~ 
97 suid possession of said ises so taken by said Starr 
aforesaid was held and retained by said Starr and 
assignee and grantee, the said The City of Joliet Water Works Cou a 
pany, uninterruptedly and without objection or molestation onthe = 
part of said Harriet Brown until the same was delivered tothe re- << 
ceiver appointed in this cause, and is so still held by said receiver. 
And your orator further shows unto your honors that the ssid 
Starr after entering into said agreements with said city of Joliet and 
said Brown commenced at once upon the work of said : 
system of water works upon the lands and premises above described =~ 
and in the streets of said city of Joliet; that it appears from the - < 
facts subsequently transpiring and from the history of the enter- ~ 3 
prise that the said Starr did not possess or control sufficient money =. 
or credit to construct and complete said system of water works:ac ~ - 
cording to his agreements with said city, and that to.eu 


| 
5 


E 
7! 


-% :, ty 
a ve 
« & ae 
Ps athe a —. 
: ‘axe 
* é ee 
‘ ? 2% 
sf 7 
s ‘ ; a ae 
wes . P toed te ge 
" rar oxo ; 7 
a e ‘ - 7 we *. ,s = - P 
hie, 2 A re get ee ie 
oe lack sin WS ha os Sea 2 ” ii 
ak ~ pe * . eh i. * dard 5 
Hos, gilda se Sea Soe eT, i 
: pee ae Pe wis 
| ie beans ty 23 “ 


2, 


z 


his 


individual resources the said Starr resorted to the plan of Ps 
a es under the laws of the State of Illinois by and a 
which he could obtain possession of negotiable and | tog 
of such corporation, upon which, by the sale or pledge thereof; he ~~ 
could raise the money to complete said water works; that — 
98 such action a taken by said Starr and his asso- ©” 
nen toed ee waenc Com- 
general laws te of Iilineis, ~~ 
dollars, of whieh 


a Fat PO ay 
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thousand dollars in his individual name, and the = 
of the — nization of said corporation, bonsieng he =| 
29th da November, A. D. 1880, was on the first dey of +4 


| 
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ber, A. D. 1880, was duly filed for record in the 
the county of Will aforesaid. 
And your orators farther shows unto your honors 


: ingsand water su 
‘in Pie, wae Joliet, whi 


id 

in, sell, transfer, set over, ddiver unto 
said The City of Joliet’ Water Works Company and its assigns 
forever each and all of said contracts with said the city of Joliet, and 
all his,the said Starr's, rights; interests, benefit, franchises, liberties, 
and estate derived or acquired th , under, or by virtue of said 
contracts with said city, and also all the machinery, reservoirs, water 
pipes, hydrants, real estate, water rights and privileges, and all other 
ote | and real estate and vy of every name and nature 
’ then:owned, possessed, or held by him under said contracts or in 
and about said system of water works in said city and town of 
v Joliet, with all the appendages, privileges, rights, and fran- 
100 — thereto ‘belonging or re ; ink won the prop- 
, tights, and water privi east e said city as above 
mentionea ioc. pe Nor to; athens and to hold the same unto the 
said The City of Joliet Water Works Company and its assigns for- 
ever to its and their only. proper use, benefit, aud behoof; which said 
h last-named agreement or instrament in writing was daly executed 
ae ne by the parties thereto, and on the day of its said 
~- date:was filed for record in the recorder’s office of said Will county, 
«- g@nd the same containing other stipulations and provisions which 

rogrees and upon the hearin 
to its original cross-bill, fil 
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City of Joliet Water Works Company that he would com 
system of water works for said company, including: the: 
pipe, wat yerante, { 
matters and things 
| specified to .be done by him, in i 
_.—- ments and according to the true intent and meani 


- Se 
ro 
* i ot 
+ 
; Be aw & 
- a 


| i ity of J Company, of which the sid = 
i the su ber for one hundred 

its capital stock of two hundred 
considera- 


> 
- 


works and to deliver the same to suid water works company se@ —_% 
pe came pr of water works, as is above set forth, covenanted «= 
and with said Starr to forthwith credit him upon the propee | 
books of said company with one hundred and ninety-five “t 4 
1 : dollars upon his subseri to the capital stock of said in 3 
{ full satisfaction and di of his said subscription for said stock _. -.°; 
: and to issue to him certificates to that amount of full-paid — 
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company. with one hundred and ninety-five thousand dollars upon 

* is eubesori to the capital stock of said company, in full satis- 
ti discharge of his said subscription to the capital stock 
company for that amount, and did thereupon issued and 
said Starr certificates of full-paid stock in said water 
pany to that amount. 
Sosther- ‘past performance of said agreement with said 
and in pursuance a a yearn al of its board of directors and 
by-laws of said company the said The City of Joliet Water 
pany made, executed, and issued its se hundred and 
ty bonds to be secured by the mortgage deed to your orator 
hereinafter mentioned, 7 which said bonds bear date, re- 
106 spectively, of the ninth day of December, A. D. 1880, and 
red from one (1) to two hundred and eighty (280), 


made.payable to your orator or bearer in gold coin of the United 
e States on the first day of July, A. D. 1910, with interest thereon at 
ee us rate of six per cent. per annum, pa able, on the first day of Jan- 

5 and July in Scaneh year, at the office of your orator in the city 
lphia aforesaid, - — = ow of —— 
coupons to sai annexed, as respectively 
which coupons on each of said bonds are numbered 


= bonds Soneel by and described in the mor sainatee men- 

Bee: is the certificate of ‘Your orator, signed by Thomas Cochran, 
ag its os gem which said several bonds, when so made and issued, 
ss performance of said agreement last above mentioned, 
deliv to said Starr. 

And. your orator further shows unto your honors that in further 
_parformanee of the t last above mentioned and in pur- 
4 oy fs@ance of a: ution of its board of directors and of ite by- 
: 06 laws the said: The City of Joliet Water — Company, on 

= .-. .or about the ninth day of or of Se Brn nto it — 
? ro 


“) 


by its secretary, 
t and secretary, = 


eet over unto your ae 
lands and tenements which the 
or might thereafter 
Joliet, in the county of Will 


both inclusive, each for the sum of five hundred dollars, and are | 
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a a assigned, with the appurtenances, and to work, conduct, 
s ‘take and receive the rents, issues, and profits thereof, and to 
the net proceeds thereof as therein provided. 
tin by said indenture of. mortgage it was and is further 
provided; in substance, that your orator might, without entering 
upon or cre possession of said premises, upon the like written 
request of the holders of a majority of said bonds then remaining 
unpaid, at its election proceed to foreclose the said indenture of mort- 
ge and obtain a sale of the said mortgaged premises and property 
a bill in chancery in any court of competent jurisdiction. 
That in and by said indenture of mortgage the said mortgagor 
did therein, upon the filing of any bill in chancery by a orator 
in any court of competent © se wnemeung to foreclose said indenture 
of m authorize and empower any attorney of any court of 
to enter the appearance of said mortgagor, the said The City 
of Joliet Water Works Company, in said court and cause, to waive 
issue and service of summons or the legal process therein, 
111 to file an answer in said cause for the said mortgagor, stating 
. » and confessing therein the amount that might then be due 
and owing upon said bonds and interest coupons, and also for 
costs, taxes, attorneys’ fees, and other money expended under the 
: of said trust, and in said answer, or in any other propee 
= aper or stipulation, to consent and agree to an immediate decrer 
. ang entered in said cause for the amount in said answer stated to 
F- be due and owing under said bonds and interest coupons and ex- 
+. penees of said trust therein specified or provided for, and to consent 
and agree to an immediate sale of the mortgaged premises ani 
Propers be made, and that no appeal shall be taken from 


p<: 9 Daat-in and by said indenture of mortgage it is provided that iu 
a) ease of the filing of any such bill in chancery by your orator to 
<< fereclose eaid mortgage the court might appoint any suitable per- 
= Set veesenetr soap = property ego mortgaged, with wer 
Pt ae prem nh said mo uted, an 
ee > AO ran eaid water works and collet the Senta, issues, 
c... > +» “and income arising out of said granted premises during the 
c of such. re suit and until the expiration of 


ey | : s0 made, executed, acknow!l- 
i aged, aod delivered was afterwards, to wit, on the ninth day of De- 
meber, ‘A. D. 1880, filed for record in the recorder’s office of said 
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fecer which may become material to be con bv 
ng and determination of this cause, hao 
{o lia chiginal croce-bill led hereto'es = O* true: 
a said indenture of and of the eam 
therein mentioned, to your orator 
7 part hereof, and that the same may 
And your orator furt shows unto your honors thet the. 
privileges, easements, franchiees, , and 
and granted by the exid city of Joliet to rr in 
contracts with said Starr a mentioned and all the 
en nnafganr sense «3 Ms, water, rings ber entate ba 
y% way, 
ned and sold by said ‘Harriet Brown Baas 9 age nd in and. 
r contracts with him above mentioned agreed to ) 
him in the manner above set forth and each and all and. “ 
and parcel thereof, together with all additions thereto, im es 
thereon, and extentions thereof og made or thereafter to te ede x 


by said Starr, were sold, ree 
The City of J Water ae 
mentioned, 
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and delivered by said Starr to the « 
Works Com mpany in the manner and at the time above j 
and same and each and all and every part thereof were 

114 described in, conveyed, and covere by the said mortgage te «~~ 
your orator, as herei nabove set forth : 

And your orator further shows unto your honors that the said 
Starr and the said water works company or one of them 


the said system of water works, laid down in the ames of oie a 


of Joliet ten miles of cast-iron street main pipes of 
than ane sixty (0) tworwey Me eoelg ae 


shéws unto 
—. ‘inte | his hands and pou 


yaaa 0 zi he gana oS 

, all there and tap are now oatanding ae 

eld, and owned by a large number of a 
af of them to your orator unknown. ee 
your orator further shows unto chor a ie dab: - 

‘ant the ssid The City of Joliet Water coke Comeany: ae se 
—_e to pay the interest or any part thereof 
1a payable on its said. bonds on ie it day of Jona 
pat vie dak or place with 
eben de pe pkde on 
hitherto and #0 yon a 
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4 And your orator farther shows unto your honors that after the 


or about the fifth day of January, A. D. 1882, a demand was made 
the .offies of your orator, the where said interest was made 
yable, for the payment of the interest then due and paya- 
on a part of said bonds by the presentation there for 
pa t of the interest coupons for said interest cut from 
and that payment of said interest cou was refused 
by your orator, for the reason that it bad not been furnished or pro- 
vided with any money for that purpose. 

. And your orator shows unto your honors that afterwards, to wit, 
on or about the seventh day of ber, A. D. 1882, a period of 
more than four calender months said interest became due and 


116 
said 


eee eaten Ge ing of said demand therefor, and said de- 
¢ still continuing, the of a majority of all the said bonds 


so as aforesaid issued by said water works company elected to 
have and declare the principal of said bonds and all accrued inter- 
est thereon to become due and payable at once, and that the hold- 
ers of a majority of all of said bonds so as aforesaid issued ex 
their enid delivering to your orator, to wit, on or about 
the fifteenth day of ber, A. D, 1882, a written notice of such 
i. election, hearieg date the seventh day of September, A. D. 
117 vege 4 ne by the holders of a majority of all said bonds, 
. in which notice there was stated the numbers of all the bonds 
> held by each si of said notice, as is in and by said indenture of 
» mortgage required, which said notice also contained a request to 
5 -% your orator to proceed to foreclose the said mortgage, which said 
i. motice still remains in the possession of your orator, ready to be pro- 


the bearing of this-cause if the same shall become mate- 


~ .. ») And your orator further shows unto your honors that the said 
-. ~ The City of Joliet Water Works Company has paid no part of the 
o han of said bonds and no part of the interest thereon which 
ee on the first day of January, A. D. 1882, or since that 
Sime, bat the principal of said bonds became due and payable 
‘5 4m. the manner aforesaid prior to the filing herein of your orator’s 
ee oF -your orator further shows unto your honore that as the 
=. grantees and mortgagee of all the said bonds, real estate, water rights, 
BS 3.2 ways, rights = way, springs; liberti 


ie eid residue of the purchase-money 
¢ @ee-eane her therefor, with interest thereon, on having a 
> - Splepat conveyance thereof made by her to your orator or to the said 
te orks compa erica as ame manner as to make said 
| : is still ready and willing and 
ssid Starr and to 


; said 
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° 7 tee ee. : F 
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2 having such a conveyance of said 


interest last above mentioned so became due and payable, to wit, on- 


ee 


a your ? in’ the 
120 a sale thereof shall be ordered by the court the same | 
ordered to be sold as a whole. os 
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therein praying for the appointment of a receiver 
and estate of said water works company, and 
ceedings were thereafterwards had in said circuit 
county in said cause that one John D. 


possession of 
works com , and is now in possession 
And 5 cau further shows’ unto your 
filing of said creditor's bill in said circuit court of | ty and’ 
while said cause was pending therein and eu ‘persons, all: 


pany, as will more full 
now a part of the files ; b. | Mages 
had in said cause while was 6 
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of Will county the same was removed to this court, 
of the record of said cause showing all the pleadings, 
wri i orders of court, and other taken therein 
in said Will county circuit court were, on the ninth day of October, 
A. D. 1882, filed in this court, reference to which is hereby made for 
the fall particulars thereof. : 
122 And your orator farther shows unto your honors that the 
defendants to this cross-bill next hereinafter named, to wit, 
‘John W. Potter, Clemanna Barrett, John O. Barrett, Neil Benson, 
Oliver Brown, Edward R. Knowlton, Thomas H. Roes, Martin 
Cushing, The Joliet Mound Company, The Joliet Steel Company, The 
. Blake Manufacturing Company, George H. Ba , and 
Wilcox, claim to have sume liens of some kind, as pent 
‘creditors, incumbrancers, or otherwise, upon the premises and prop- 
erty described in and conveyed by said indenture of morigage to 
your orator, which they aver to be superior to the lien of said mort- 
gage; but your orator avers and will insist and maintain that the 
respective -claims of each and all of said last-named defendants, if 
any they have, accrued long subsequent to the date of the lien of 
suid mortgage to your orator, and are and each of them is junior, 
subject, and subordinate thereto. 
nd your orator further shows unto your honors that the said 
Thé City of Joliet Water Works Company has no property or assets 
of any kind except those covered by and included in the 
123 said mortgage with or out of which to pay its said debts and 
een and is wholly and hopelessly insolvent. 
_ In consideration of the premises and inasmuch as your orator has 
no sufficient remedy in the premises, except in a court of equity, 
your orator prays that it may be allowed to file this its amended 


-cross-bill in said cause; that the said defendants hereto may be re- 


— to answer the same fully and particularly, but nut upon oath, 
oath of said defendants and of each thereof being hereby ex- 
pressly waived ; that your orator may upon this bill have the full 
t of the said suit of Edward R. Knowlton, commenced in the 
circuit court of Will county as aforesaid, and of the proceedings had 
therein and of the order made therein appointing a receiver of the 
property and effects of the said The City of Joliet Water Works 
mpany; that the receiver so agg under said order of said 
er in said receivership until the 

further order of this court; that it may be found and decreed 
of said bonds so secured as aforesaid by 


» = gaid mortgage become due and payable prior to the filin 
© of the original cross-bill herein; that an aac a be taken 4 


BE - -to-how moch is due upon the certificates of the receiver heretofore 
= ‘issued under the order of this court and also to the receiver for ob- 
oy *Eegptions incurred by him in his said office and for his compensa- 
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that an account may be taken of the amount 
pon said mortgage borids and the interest coupons thereto at- 
; that an accounting may be taken of the amount now due 
Harriet Brown on account of the purchase-money of the 
§, springs, water, water privileges, water courses, water ways, 
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ng 0 speci 
agreements on the part of said Starr, as his assignee and grantee of 
said premises; that the payment of the said sum of ne 
be found due upon said bonds and interest coupons may be 
to be made by the said defendant, The City of Joliet Water Works 
Company, by an early day to be appointed for that pu by this 
court, and that in default of such payment all and singular the said 
mo property, premises, and estates, with its appurtenances, . 
franchises, liberties, and easements, and all the property and estate 
mentioned and included in or covered by the said or by 
the receiver purchased, together with all the property estate so 
as aforesaid bargained and sold by said Brown to said Starr, 
126 may be ordered and decreed to be sold at public auction by 
or under the direction of this court by one of the masters of 
this court, according to the course and practice of this court in case: 
of mortgage foreclosures of property of this character and situate, 
composed, aud circumstanced as the above-mentioned property is, 
and that the same be actually so sold, and that by such sale the 
conveyance to be thereupon executed and delivered to the 
thereof, the said defendant, The City of Joliet Water Works Com- 
y, and all the other defendants to this bill and all persons claim- 
ing or to claim under it, them or any of them, subsequently to the 
filing for record of said indenture of mo as aforesaid, either as 
purchasers, incumbrancers, judgment, itors, or however other- 
wise, may be absolutely and forever barred and foreclosed from all 
right, claim, title, lien, or equity of redemption in or to or in re- 
spect of the premises, property, rights, estate, franchise, 
127 ~easements, liberties, and privileges aforesaid so described 
and included in and covered by said mortgage; and that 
actual possession of a property rights, estate, franchises, 
easements, liberties, and privileges so to be sold and conveyed 
under and by virtue of the order and decree of this court may be 
ordered and decreed to be delivered to the purchaser and grantee 
thereof; and that such sale may be adjudged and decreed to be in 
execution and enforcement of the powers, rights, interests, estate, 
and security in and by said mortgage given and granted to your 
orator for the use and benefit of the holders of the bonds therein 
mentioned and described ; that until such sale and the deli of 
a deed of conveyance to the purchaser thereat the said ver 
may have and continue to hold the actual, exclusive, and fall pos- 
session of all the premises and estate so to besold ; that out of the pro- 
ceeds of such foreclosure aud sale of said premises your orator may 
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be paid its costs aud ex in this suit, including a reason- 
128 able attorney's fee, to be fixed by the court as costs herein, 
and also its ex of the execution of said trust; that the 
residue of the of such foreclosure and sale, after the pay- 
ments of the costs aforesaid and of the obligations incurred by said 
receiver under the order of this court, may be paid and distributed 
under the order and decree of this court to or towards the payment 
of the said bonds and interest coupons, and that pending such fore- 
closure ings a receiver may be appointed of all and singular 
the la remises, property, and estate of every kind and nature 
of the Phe City of Joliet Water ore a and of the rents, 
issues, profits, ee income thereof, with the wers of such 
receivers ; and that your orator may have such further or other or 
such other and different relief in the premises as in equity it may 
be entitled— 
May it please your honors to grant unto your orator a writ of 
summons, to be issued out of and under the seal of this court, 
129 directed to the said defendants above-named, thereby and 
, therein commanding them and each of them on a certain day 
therein fo be named to be and appear before your honors in this 
court, the, and there to answer all and singular the premises and 
to stand to and abide and perform such orders, directions, and decrees 
therein as to your houors shall seem meet and agreeable to equity 
and good conscience. 
And your orator will ever pray. : 
GUARANTEE TRUST & SAFE 
DEPOSIT COMPANY, 
By SANFORD B. PERRY, 


SANFORD B. PERRY, Of Couneel. 
Endorsed : Filed Feb’y 26, 1883, Wm. H. Bradley, clerk. 


Harriet Brown, by her solicitors, and filed in said clerk's 


‘ oh office her demurrer to the amended cross-bill in said entitled cause, 


|. which said demurrer is in the words and figures following, to wit : 


2 180 Afterwards, to wit, on the seventh day of March, 1883,came _ 
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Demurrer. 


Unirep States or AMERICA, ane 
Northern District of Illinois, } 


In the Circuit Court of the United States. 


Epwarp R. Know.tTon 
v8. | creditor il 
Tre City or Joniet Water Works Company e al. 


Tue GUARANTEE TRUST AND SAFE Deposit CoMPANY 
v8. cron 
Tae City or Jotiet Water Works Company ée al. 


The demurrer of Harriet Brown, one of the defendants, to the 
amended cross-bill of the said cross-complainant. 


This defendant, by protestation, not confessing or ep 
all or any of the matters and things in the said amended i 
contained to be true in such manner and form as the same are 
therein and thereby set forth and alleged, demurs to the said amended 

cross-bill, and for cause of demurrer shows that the said 
131 cross-complainant has not in and by its said amended cross- 

bill made or stated such a case as entitles it in a court of 
equity to any discovery or relief from or against this defendant 
touching the matters contained in the said amended cross-bill or any 
of such matters. 

And for a further cause of demurrer this defendant shows that it 
appears by the said amended cruss-bill that the same is exhibited 
against this defendant and the several other persons therein named 
as defendants thereto for distinct matters and causes, in several 
whereof, as appears by the said amended cross-bill, this defendant is 
not in any manner interested or concerned, and that the said amended 
croes-bill is altogether multifarious. 

Wherefore, and for divers other good causes of demurrer appearing 
in the said amended croes-bill of complaint, this defendant demurs 
to the said amended cross-bill and to all the matters and things 
therein contained, and prays the judgment of this honorable court 
whether she shall be compelled to e any further or other answer 
to the said amended cross-bill; and she prays to be dismissed with 
ler reasonable costs in this behalf sustained. 

DUPEE & JUDAH, 
Sol'rs for sd Def't. 


We certify that, in our opinion, the foregoing demurrer of Harriet 

Brown to the amended croes-bill of complaint of the Guaran- 

132 tee Trust and Safe — se Company, cross-complainant, is 

well founded in law and proper to be filed in the above cause. 
DUPEE & JUDAH. 
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Srate or ILxrno1, bes : 

County of Will, ; 

Harriet Brown, the above-named defendant, on oath states that 
she has heard read the foregoing demurrer to the amended cross- 
bill of complaint of the Guarantee Trust and Safe Deposit Company 
in this suit, and that the same is not interposed for the purpose of 


delaying said suit or any proceedings therein. 
— ins — HARRIET BROWN. 


Subscribed and sworn to before me this 6th dey of March, A. D. 1883. 
(seat. } AMBROSE F. O’CONNOR, 
Notary Public. 


Endorsed : Filed Mar. 7, 1883. W. H. Bradley, clerk. 


133. Afterwards, to wit, on the twelfth day of March, in the ad- 


rned March term of said court, 1883, in the record of the 
ings thereof in said entitled cause, before Hon. Henry W. 
istrict judge, is the following entry, to wit: 
Order. 
Epwarp R. Kxow.ton 
v8. hi n Chancery. 
Crry or Joniet Water Works Company ef al. 

Now come the parties, by their solicitors, and this cause now comes 
on to be heard upon the demurrer of Harriet Brown to the amended 
cross-bill of Guarantee Trust and Safe Deposit Company, and after 
hearing the arguments of counsel, the court being advised, overrules 
said demurrer, and thereupon said Harriet Brown is hereby ruled to 
answer said amended cross-bill in ten days. 


Afterwards, to wit, on the twenty-first day of March, 1883, came 
Harriet Brown, by her solicitors, and filed in said clerk’s office her 
answer to the amended cross-bill in said entitled cause, which said 
amended croes-bill is in the words and figures following, to wit : 


184 Unirep Srarzs or AMERICA, \ f 
North District of Tlinoi 88: 


In the Circuit Court of the United States. 
Epwarp R. Kxow.ton 
‘i 


.’ v8. 
Tue City or Jotier Water Works Company et al. 
Tae Guaranter Trust & Sare Deposit ComPANy 


| v8. 
Tar City oF Jotizer Water Works Company et al. 


The separate answer of Harriet Brown to the amended cross-bill of 
: — of the said cross-complaint in the above-entitled 
| 


: Cross-Bill. 


~~ This defendant, now and at all times hereafter, saving and reserv- 


‘et 


: ~ 
Ayes 


4 ing unto herself all benefit and advantage of exception which can 
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or may be had or taken to the many errors, uncertainties, and other 
imperfections in the said amended cross-bill contained, for answer 
thereunto or to so much and such parte thereof as this defendant is 
advised it is or are material or necessary for her to make anawer 
unto, answering, says— 

That so far as the contracts and supplemental contracts between 
Jesse W. Starr, Jr., and the city of Joliet, referred to in said amended 
cross-bill of complaint, are concerned she has no personal knowledge 

as to them and leaves the cross-complain-t to makesuch proofs 
135 _in regard thereto as it shall be able to produce. 

Further answering, this defendant says that it is true that 
that on or about the month of October, 1880, said Jesse W. Starr, Jr., 
made a contract in writing with this defendant to purchase of her 
certain propert which then belonged to this defendant, near the 
city of Joliet, Illinois, for the sum of one thousand dollars, suid 
property being about three acres of land; and defendant says that 
she believes that said parcel of land so contracted to be purchased 
and sold between herself and said Starr is correctly described in the 
amended cross-bill, but this defendant shows that said contract in 
writing for the purchase of the above-mentioned land was thereafter 
wholly and completely abandoned by said Starr, and that neither 
said Starr nor any other person or corporation has ever offered or 
claimed the right to carry out said contract. 

The defendant, further answering, savs that it is true that after- 
wards said Starr approached this defendant and negotiated for the 
purchase of a larger tract of land than that above described, and in- 
cluding the tract above described, and in or about the month of 
November, 1880, it was arranged and agreed between said Starr and 
this defendant that upon the mae of four thousand ¢ hun- 
dred dollars by said to her, this defendant, she, this t, 
would convey to suid Starr the following-described premises, with 
certain rights and easements attached thereto, as follows: 

Part of the east one-half of the northwest — N. W. 3) of seo- 
tion fourteen (14), in township thirty-five (35) north, and of range 

(ten 10) east, of the 3rd P. M., as follows: Commenc- 
136 ing on the west line of said half quarter-section in the centre of 

the public highway, and from thence — south seventy 
(75) degrees east eight (8) chains, along the centre of said highway; 
thence north seventy and one-half (75}) degrees east twelve (12) 
chains ea fine (61) links, along the centre of said highway to the 
east line of said east half (E. }) of the northwest quarter (N. W. p 
thence north on said east line one (1) chain and eighteen (18) lin 
to the south line of the right of way of the Michigan Central (or 
cut-off) railroad ; thence north seventy-nine (79) twenty-five 
(25) minutes west twenty (20) chains and twenty-seven (27) a 
along the south line of said right of way to the west line of 
half quarter-section ; thence south along said west line five (5) chains 
and ninety-eight (08) links to the place of beginning, containing 
nine and sixty-one hundredths acres of land, more or less, iu the 
town of Joliet, in the county of Will and State of Illinois; and 


also the perpetual right to uso the springs on that part uf said east 
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half (E. 3) northwest quarter (N. W. }) of said section fourteen (14) 
which lies south of the centreof said a the water which lies 
therein and which flows therefrom ; also the right to use and occupy 
the border or margin of the stream by which said water now flows to 
the above land lying north of said highway ; also the right to clear 
out and protect said water course, as necessary, by cleaning out, 
banking, and otherwise the borders of said springs and water course 
or way; also the right of access to and upon the borders of sail 

springs and water way, whenever necessary, to clean or pro- 
137 _— tect said springs, water, and water way; also the right to 

cover said way or conduct suid water in pipes or otherwise 
from said springs to said above-granted land north of said highway, 
as the said Starr might deem necessary ; also the right to build a 
fence along the margin of said water course and springs. 

That it is true that the last-described premises cover and include 
the real estate first above referred to, but this defendant shows that 
there was never any contract, memorandum, or note in writing 
between said Starr and this defendant, or any one for her, for the 
conveyance of said real estate and rights and easements last of above 
referred to; that neither said Starr nor any one claiming under him 
ever offered or was ready or willing to carry out said verbal contract 
for sale, and this defendant relies upon and insists upon the benefit 
of the statute of the State of Illinois, whereby it is, among other 
things, provided that no action shall be brought to charge any per- 
son upon any contract for the sale of lands, tenements, or heredita- 
ments, or any interest in or concerning them, for a longer term than 
one year, unless such contract or some memorandum or note thereof 
shall be in writing and signed by the party to be charged therewith 
or some other person thereunto by him lawfully authorized in writ- 
ing, signed by such party ; that the negotiations were wholly verbal, 

no contract, note, or memorandum for the conveyance of said 
lands and rights last mentioned was made in writing; that it was 
the express condition of the contract and ment between 

138 this defendant and said Starr that said pu price of four 
thousand eight hundred dollars should be paid to this de- 
fendant in full before the delivery of any deed to the land or before 
‘the making of any written contract for the conveyance of the land, 
and it was expressly agreed and understood that said Starr should 
have no right or title to the land or right to any conveyance of the 


price and this defendant should convey said property to _ 
m the 
nee at 9 a Soar the barn, sheds, and stock-pens be- 


Ht 


i 


remove 
r said barn, sheds, -pens, or dwelling-house should 
id deed, but should remain the property of this defendant. 


defendant, further answering, says that said Starr went 
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into possession of that part of the premises last named which was 
covered by said written contract under the written contract 
which was abandoned and relinquished by said Starr, as above 


| mentioned; but this defendant says that she never consented: 
| agreed that said Starr should have possession of the remai 
Hk Succ said property without full 
| four thousand eight hund 
t 


vues of said purchase price 
ollars; that soon after the nego- 
tiations for the purchase of said property for four thou- 
139 sand eight hundred dollars said Starr left the city of 
Joliet, and was gone for a considerable length of time; 


that in or about the month of December, 1880, this defendant 
yo and placed in the hands of her confidential agent, Perry 
| . Hobbs, a deed, reciting said consideration of four thousand 
| eight hundred dollars ($4,800) and ae said premises and 
| rights negotiated aes Ap Starr at said price of fuur thousand eight 
| hundred dollars (v4. ) to said Starr; that said Perry J. Hobbs, on 
behalf of this defendant, presented said deed to said Starr and de- 
manded payment of the purchase price, or the abandonment of the 
property ; at said Starr refused either to pay the a ‘ 
or the property or to surrender the a to this t; 
that prior to this time said Starr had paid five hundred. dolJars on 
account of the land, and afterwards, on or about the 17th day of 
February, 1881, he paid one thousand dollars more; and this de- 
fendant says that said sum of fifteen hundred dollars was all she 
had ever received from said Starr; that she caused demands and 
applications to be made on said Starr frequently during the latter 
- part of the year 1880 and the year 1881; that all demands were 
unavailing; that said Starr absented himself from the State of IIli- 
nois, and declined to do anything about the os of the pey- 
ment for the land ; that he admitted that he had no right to 
land without full payment of the purchase price, and never called 
for or claimed that he was entitled to a deed for the land, but al- 
| ways stated that he did not have the money wherewith to make 
the payment. 7 
And this defendant says that in the autumn of 1881 said 
140 Perry J. Hobbs, the agent of this defendant, went to the city of 
Philadelphia on behalf of this defendant to procure from 
said Starr, who was then in said city of my ome the payment 
| of the balance of said purchase price, but said Starr, although he 
was in said city of Philadelphia in said autumn of 1881, urged by 
. said agent of this defendant to make payment of the price 
aioresaid, declined and abandoned said contract for the purchase of 
| the land ; that thereupon this defendant declared said contract can- 
a tae celed and abandoned, and ceased to request the payment of any 
} other money, and said deed was returned to her, and this defendant 
again says that the contract for the purchase of said land at said 
purchase price of four thousand eight hundred dollars was — 
verbal, and the duty and obligation of this defendant to convey suid 
property to suid Starr was conditioned abeolutely upon the pay- 
ment to-her, at the date of the ane in the winter of 1880, of 
the full purchase price for the laud ; that neither said Starr nor any 
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other person or-corporation whatever had ever, up to the date of 
the filing of the amended cross-bill in this cause, offered in any form 
or in any way to complete the payment of said purchase price, and 
thereupon be entitled to have from this defendant a conveyance of 
the said property; that the whole negotiation and transaction, so 
far as said Starr was concerned and those who claimed under him 
or acted with him, has been a fraud upon this defendant; that her 
property bus been taken without her consent and used ; that neither 

said Starr nor any one claiming under him has paid the taxes 
141 on said property, and that it has been sold for taxes ; that the 

means of this defendant were very limited and would not 
allow of her making the payment of taxes on said property when 
the possession and the use of the same was taken away from her ; 
that in attempting on her part to obtain the purchase price of the 

y or to have it peaceably surrendered to her she has expended 
‘a large sum of money, including traveling expenses and services of 
her said agent, Perry J. Hobbs, she being unable herself to transact 
business in such matters. 

Ané4 defendant, further answering, says that she has been put to a 
large ex in this matter prior to the filing of the amended cross- 
bill in is cause and in answering this cross-bill; that prior to 
—— of oem cross-bill there had at no time been any 

to y any person or persons, ration or ee 
whatever to pay her the which would be due her if the con- 
tract for the said land was en e; that for the first time such 
offer is made in the amended cross-bill; that the proceedings com- 
— in the ae of ce aay to enforce ee 
ims against her property an improvements p upon her 
said property threatened, as she was advised, her rights and interest 
in the property, and she was obliged to employ attorneys to attend 
to her interests, and when this cause was removed to the Federal 
court for the northern district of Illinois she was obliged to employ 
counsel in the city of Chicago; that this defendant is advised and 
therefore charges that prior to the filing of the amended cross-bill 
herein whatever contract or obligation was on her part at any 

'_ time to convey the last-described premises and easements to 

142 said Starr had terminated and been forfeited, and could not 
ne be enforced-against this defendant in law or in equity; that 
prior to the filing of the amended croes-bill herein one Frank Sam- 
uel deferred to this defendant for said property, exclusive of the farm- 
and 


barn, sheds, and cattle pens thereon, the sum of —— dollars, 
: this defendant, as she was advised she had the right to, do for 
~~ said-sum of —— dollars sold and conveyed, prior to the filing of the 
| said amended croes-bill, all her rights, title, and interest in the said 

co to said Frank Samuel; and she is advised that her said 
* ‘@eed of conveyance to said Frank Samuel was placed on record in 

fe county, Illinois, prior te the filing herein of the amended 
and the defendant is advised and charges that said sum 
shesold said property to said Samuels was less than would 
been due her from said Starr under all the circumstances re- 
7 at the time of her conveyance to said Samuel, if said 
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Starr or any one claiming ander him had been entitled to enfores'a 
conveyance from this nt of said ; and this defend- 
ant says that so far as said croes-complainant, Guarantee Trust 
& Safe Deposit Company, is concerned she never had anything 
whatever to do with it personally, and that said corporation never, 
as trustee or otherwise, offered to pay to this defendant the balance 
of said four thousand eight hundred dollars, or any part thereof, 
prior to the filing of the amended croes-bill in this cause 
and after she had conveyed said property to Frank Samuels, 
and Lad so advised the attorney for said cross-complainant; and 

this defendant expressly denies that she ever delivered 
143 to Perry J. Hobbs any deed of conveyance for the use of said 

Starr, and states the to be that she executed and placed 
iu the hands of her said confidential agent, Perry J. Hobbs, a deed 
of the y to said nner te ce ell egy mine Fees 
ment of money simultaneously with the delivery of 


the deed, but said Starr has never been entitled to said deed, and 
never claimed that he was entitled to it; and this — — 
ve 


whatever improvements have been placed upon said property 
been sleced Ghentn contrary to her desire and at a time when 
neither said Starr or any one claiming under him had any right to 
a conveyance of the land ; and this Zetendont evese ich ehaienes 
improvements have been put upon the said property for its settled 
permanent use have become a part of ee wa forte ys 
— part of the said premises ; = ee oe 
true that improvements were put on said property wi 
that the fact is that she insisted at all 
that the payment to her of the full purchase price was a con- 
dition precedent to the right of Starr or any person claiming under 
him to have a conveyance of the property or any title thereto; and 
this defendant says that she does not know, except by hearsay, of 
a by said Starrof the tion known an“ The City of 
Joliet Water Works Company,” nor of the conveyance, except by hear- 
say, from said Starr to said City of Joliet Water Works Company of 
any right claimed by Starr in said real estate; ex by hearsay, of 
the making of any mortgage by suid City of Joliet Water Works 
144 Company to secure bonds as recited in the amended crose- 
bill; but defendant says that said The City of Joliet Water 
Works Company never at any time deferred to this defendant or 
paid to her the balance of said four thousand eight hundred dollars; 
nor does this defendant know the contents of said mo to the 
cross-complainant from the City of Joliet Water Works pany, 
and does not know of her own knowledge that it contains any pro- 
vision for the election of the maturity of the bonds secured y 
as recited in the cross-bil] of complaint; nor does this defendant 
know whether any of the bondholders or a sufficient number of 


edge; but this defendant says 
times 


them under the terms of said mortgage have elected the maturity 


of the bonds and requested the cross-complainant to foreclose said 
m ; and as to all those things this defendant leaves the cross- 
complainant to make such proof as it shall be able to produce; and 
defendant here charges that neither the croes-complainant nor any 
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other person ‘whatever is entitled to have from her, or any one 
claiming under, a conveyance of the property hereinabove described 
and in said amended cross-bill named ; and this defendant does not 
know whether er not there is anything eee any — or persons, 
corporation or corporations, upon any said bonds or coupons 
in maid amended erese-bill referred to and claimed to be secured by 
the mortgage to said cross-complainant, and this defendant there- 
fore leaves the cross-complainant to make such proofs thereof as it 
shall be able to produce; and this defendant does not know whether 
any demand has been made at the office of the cross-complainant 
for the payment of the interest on said bonds or any part thereof, 
and leaves the croes-complainant to make proof thereof. 
145 And this defendant particularly denies that the cross-com- ; 
plainant is entitled, under any circumstances, prior to the . 
foreclosure of the mortgage referred to in the cross-bill, to have any . 
conveyance of said property from this defendant, or from any one 
claiming under her. 

And this defendant, further answering, says that the said amended 
cross-bill in this cause is multifarious, and prays the same benefit 
thereof as if she had specially demurred to the same. 

Without this, that there is any other matter, cause, or thing in the ° 
cross-complainant’s said amended cross-bill of complaint cuntained ; 
material or necessary for this defendant to make answer unto and ‘ 
not herein and hereby well and sufficiently answered, confessed, 
traversed, and avoided or denied is true to the knowledge or belief - 
of this defendant; all which matters and things this defendant is » 
ready and willing to aver, maintain, and prove as this honorable . 
court shall direct; and prays to be hence dismissed with her reason- « 
able costs and charges in this behalf most wrongfully sustained. 

HARRIET BROWN, , 
By DUPEE & JUDAH, ° 
. Solicitors. « 


oo 2 @@@ 


DUPEE & JUDAH, Solicitors. 


County of Will, 


Harriet B. Brown, pa Cae sworn, on oath says that she has 
read the above answer subscribed by her and knows the contents, 
thereof, and that the same is true of her own oc Nag except as: 

to the matters which are therein stated to be on her informa-’ 
146 ayn belief, aud as to those matters she believes them to, 
e. rn 


Srate or ILyinois, as ; : 


Subscribed and sworn to before me this — day — March, 1883. : 


Endorsed: Filed March 21, 1888. William H. Bradley, clerk. 
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147 Afterwards, to wit, on the twenty-second day of March, 1888, 
_came the Guarantee Trust and Safe t Company, by 
its solicitor, and filed in said clerk’s office its replication to the an- 
swer of Harriet Brown in said entitled cause, which said replication 
is in the words and figures following, to wit: 


Replication. ° 


Unitep Srates or AMERICA, \ ; 
Northern District of Illinois, f *° 


In the Circuit Court of said District. In Chancery. 


GUARANTEE Trust & Sare Deposit Company, 
- wR, 
Tne Crry or Jouer Water Works Conpany, ( CT0e®Bill. 
HaAkgRIET Brown, et al. 


The replication of The Guarantee Trust & Sufe Deposit Company, 
ee in the cross-bill to the separate answer of Harriet 
rown. 


This repliant, saving and reserving to itself, now and at all times 
hereafter, all and all manner of benefit and advantage of exception 
which may be had or taken two the manifold insufficiencies of the 
said answer of the said defendant, for replication thereunto, —_ that 
it will aver, maintain, and a its cross-bill of complaint to be true, 
certain, and sufficient in the law to be answered unto, and that the 
said answer of the said defendant is uncertain, untrue, and insuffi- 

cient to be replied unto by this repliant, without this, that 
148 any other matter or thing whatsoever in the said answer con- 

tained material or effectual in the law to be replied unto, 
and not herein and hereby well and sufficiently replied unto, con-. 
fessed and avoided, traversed or denied, is true; all which matters 
and things this repliant is ready to aver, maintain, and prove as this 
honorable court shull direct, and humbly prays as in and by ite said 


cross-bill it has already prayed. 
SANFORD B. PERRY, 
Solicitor for Complainant in said Oross- Bill. 
Endorsed: Filed Mar. 22, 1883. W. H. Bradley, clerk. 
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149 ~— Afterwards, to wit, on the thirty-first day of March, in the : 


adjourned March term of said court, 1883, in the record of 


the proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Epwa&rpD R. KNOWLTON 


v8. In Chancery. 
Tue City or JoLret WaTeR Works Company, Har- Bill and 
riet Brown, Guarantee Trust and Safe Deposit Amended 
Company, L. L. Treman, R. D. Wood and Com- Bill. 
pany, Henry Bettle, and William H. Dickinson 
and 


Neitz Benson, Ottver Brown, Jonn H. Porrer, 
Edward R. Knowlton, The Joliet Mound Com- 


pany, Thomas H. Ross, Martin Cushing, The Joliet n 


Company, Clamanna Barrett, John O. Bar- 
rett, and Frank Hebert 


riet Brown, Guarantee Trust and Safe Deposit 
Company, L. L. Treman, R. D. Wood and Com- 


v8. . 
Tne Crry or Jotiet Water Works Company, Har- 
pany, Henry Bettle, and William H. Dickinson | 


150 and 
THe GUARANTEE Trust AND SAFE Deposit Com- 
PANY ° 
Tae C J W W Co H 
RE City or JOLIET WaTeR Works Company, Har- , 
riet Brown, Edward R. Knowlton, John W. Pot- | ee d 


ter, Clamanna Barrett, John O. Barrett, Neil Ben-( G00 Bill 
son, Oliver Brown, Thomas H. Ross, Martin Cush- —: 


ing, Joliet Mound Company, Joliet Steel Company, ° 
George F. Blake Manufacturing Company, George 
H. Babcock, and Stephen Wilcox. j : 


This cause having this day been brought on to be heard upon the 
petition of John D. Paige, heretofore appointed -herein the receiver 
of all the property, equitable interests, things in action, and effects, 


real and personal or mixed, which, on the twenty-second day of 


July, A. D. 1882, belonged or in any way appertained to the said 
defendant, The City of Joliet Water Works Company, filed herein 
on the tenth day of March, A. D. 1883, and also upon the interven- 
ing petitions of the Will County National Bank and John Ryan, 
the collector of taxes for the town of Joliet, in the county of Will 
and State of Illinois, filed herein at the same time, and also upon 
the report of Elijah B. Sherman, Esq., one of the masters of 

161 this court, which report bears date the twenty-eighth day of 
_ March, A. D. 1888, and was made in pursuance of an order 

of. this court heretofore entered in this cause referring to said master 
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Interveners. 


— — 


- Bank, and John Ryan, with directions to said master to take 


the report and account of the said receiver heretofore filed herein, and 
also the petitions aforesaid of said receiver, the Will County National 


therein and report to the court rding the said rt and ac-. 
count of said receiver, and especially as to the truth of the several 
matters alleged and set forth in said receiver's petition, and also 
further to report to this court whether, in the judgment of said 
master, there exists proper, just, and sufficient cause to warrant the 
gale of all the property and rights of property of said defendant, The 
City of Joliet Water Works Company, of whatever kind or nature, 
whether within the actual possession or control of said receiver or 
otherwise, on account of the matters in said receiver's said petition 
alleged, which said master’s rt was filed herein on the twenty- 
ninth day of March, A. D. 1883, and upon the proofs in said case 
filed and referred to in said master’s report, George S. House appear- 
ing herein as solicitor for the said receiver and for the complainant in 
tho original bill; Sanford B. er appearing herein as solicitor for 
the complainant in the cross-bill, and Amos W. Martin appearing 
herein as solicitor for the defendant, The City of Joliet Water 
152 Works Company, and all exceptions and right of exception 
to the said report of said master and to his findings therein 
contained being in open court waived by the said parties, th 
their said solicitors, and the court being now fully advised in the 
premises, it is hereby ordered, adjudged, and decreed that the ac- 
count of said receiver heretofore, on the fifth day of February, A. D. 
1883, filed lerein be, and the same hereby is, approved, and that the 
said report of said master and all the matters. and things therein 
contained be, and the same hereby are, in all respects ratified and 
confirmed. 

And thereupon the court finds and adjudges that all the material 
allegations in said several petitions filed herein on the tenth day of 
March, A. D. 1883, are true; and the court further finds that at no 
time since the appointment of the said receiver herein has the in- 
come derived from the business and operations of the said The City 
of Joliet Water Works Company been sufficient to pay the current 
expenses thereof and connected therewith ; that in the present con- 
dition of said water works the income to be derived therefrom cannot 
become sufficient to pay the current expenses thereof, and cannot so 
become without the outlay of a very large sum of money in repairs 
and further construction of said system of water works; that the 
expenses of carrying on and running said water works are now 

about four hundred and twenty-five dollars per month 
153. in excess of the income derivable therefrom, equal to about 

fourteen dollars a day; that on the eleventh day of Novem- 
ber, A.-D. 1882, the said receiver by an order of this court then en- 
tered was authorized to borrow the sum of four thousand dollars 
upon his certificate as such receiver, which said certificate was in 
and by —— of this ee — _—* - J vena 5c ~ = ~- 
assets, and property © sa e Uity a 
, seeeeeds thereof by said receiver to be ex- 
d The City of Joliet Water Works Company. 


Works Company, the 
pended on behalf of 
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as was therein specified, to meet the current expenses of operating 
and protecting and preserving said water works and pay the obliga-; 
tions of said receiver contracted under the orders of court; that said, 
order was entered with the full knowledge and consent of a commit-, 
tee of the holders of certain of the bonds in said cross-bill mentioned, 
and that said committee then and there agreed with the said receiver. 
to furnish and advance to him the money so authorized to be bor-. 
rowed by the receiver and to accept the certificates of the receiver as 
evidence thereof, that afterwards, to wit, on the seventeenth day of 
November, A. D. 1882, the’said receiver being in great need of the’ 
money which he was so authorized to borrow, borrowed the same of, 
the said Will County National Bauk and issued to the said bank 
154 as evidence thereof his certificate as such receiver for the said’ 
sum of four thousand dollars, payable ninety days after the said 
date, with interest thereon after the maturity thereof at the rateof eight 
per cent.; that the said bank agreed with said receiver that the said? 
certificate might be paid at any time when the bondholders should. 
furnish the receiver the money therefor; that subsequently, to wit, 
on or about the =? of said November. the said commit- 
tee of bondholders informed the receiver that they declined to ad- 
vance the money on the receiver’s certificates; that at said time and, 
subsequently from time to time the committee of bondholders has. 
been advised of the necessities of the water works company and of, 
the amount of the receiver’s indebtedness, and has been requested. 
and —s furnish the receiver with the necessary money to ca 
on the business of the company and conserve its interests, but sai 
committee has declined to advance to the receiver any money for. 
any purpose; that the said Will County National Bank is still the, 
owner and holder of said receiver’s said certificate, which is now due 
and wholly unpaid, together with the interest thereon since thet 
maturity thereof; that there is now due and unpaid for the taxes 
on the property of said water works company levied and as-' 
sessed for the year 1882 the sum of three hundred and twenty-. 
seven dollars and twenty-seven cents; that in the year A. D.: 
1882 the property of the water works company was sold, 
155 for the non-payment of the taxes levied and assessed thereon. 
for the year 1881, and the amount of money necessary 
to redeem said property from said tax sale is about the sum of one. 
bundred and seventy dollars; that said taxes und tax sales are a 
valid first lien upon said property, and the said tax sales, unless re-. 
deemed from, may ripen into an adverse title; that at the time the. 
said receiver filed his petition herein, to wit, on the tenth day of 


. March, A. D. 1888, he had, under the orders of this court directing. 


him to continue said water works in operation, contracted other, 
debts as such receiver for labor, services, material, and supplies used : 
in and about the repairs and operating of said water works, amount-. 

in the aggregate to the sum of seven hundred and eighty-six 
and eighty-six cents; that since the filing of his said petition ; 

the said receiver has contracted still other obligations for the same 
purpose amounting to about the sum of fuurteen dollars per day; 
indebtedness of said receiver at the time he filed his said. 


petition, including the amount necessary to pay the said taxes and 
to redeem from the said tax sale, amounts in the aggregate to the 
sum of fifty-three hundred and nineteen dollars and forty-three 
cents; that the said receiver has no money, property, or of 
said water works company of any kind or any income or sources 
of income therefrom in his possession or under his control 

156 with or out of which he can pay said indebtedness or any 
part thereof except the property, franchises, and rights of 
propert of said company hereinafter described and ordered to be 
sol vat before said system of water works of the City of Joliet 
Water Works Company can be made to yield an income over and 
above its current expenses an expenditure of about thirty thousand 
dollars in and about the construction and repairs thereof will be 
required ; that the property of said The City of Joliet Water Works 
Company consists of real estate, contracts for the purchase of real 
estate, machinery, water mains, water rights, easements, corporate 
franchises, contract rights, privileges, and franchises from the city 
of Joliet aforesaid for the use of its streets in which to lay water 
mains and _ pipes, eprings, water courses, rights of way, personal 
lies, and sundry rights of property; all - 


property, materials, supp 
quired and expressly desi for and to be used in and about 
construction and establishment of a system of water works by and 
with which to supply the city and citizens of Joliet with water for 
domestic, manufacturing, and fire purposes, and useful and neces- 
sary for the said purposes; that the said property of the various 
kinds above mentioned is essentially and for all practical and 
useful purposes a unit and inseparable; that the sale of said 
property in parcels or of any portion thereof separate from 
the residue would greatly depreciate the value of said prop- 
rty as a whole, and would be injurious to the rights 
157 = and _ interests of So persons interested in said 
property and the p of the sale thereof; that to con- 
serve the best interests of the various persons interested in said 
property the same should be sold as an entirety, as a single 
of water works, and not in parcels in order that at such sale the 
fair value thereof may be realized, and that such sale at the present 
time upon the said petition of said receiver to be made forthwith 
will be for the best interests of the several and ive persons 
interested in said property and in the proceeds of the sale thereof. 
It is therefore ordered, edjudged and decreed that the said dofend- 
ant, The City of Joliet Water Works Company, within three da 
from the date of entering this decree pay to said receiver the said 
sum of five thousand three hundred and nineteen dollars and forty- 
three cents, together with the interest on said receiver's certificate 
not calculated in said amount, and the further sum of fourteen dol- 
lars per day from and including the sixth day of March, A. D. 1883, 
to the time of the payment thereof, which said aggregate sums of 
money are a valid first lien and cha _— all the property of 
said company, real and — and all its rights of property, 
whether the same is described in and conveyed by the mortgage in 
said croes-bill set forth or has since the date of said mortgage 
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the taxes and tax —— 
proceedings, or so much thereof as the proceeds of said sale will pay, ° 


course and practice of this court, and that at such sale the 
parties to the said original and croes-bills or any thereof , 

may become pu ; that said sale shall be made , | 
159 = at public auction, to the highest bidder for cash, at the front or | 


re, s ’ 
i scr at Boe Sewage 
. 


i north door of the court-house in said city of Joliet, noticeof - , 
S | the time and place of holding such sale having been previously ad- 
j ia vertised three successive w once in each week, in a public news-° 

E i printed and — in the city of Joliet, in the county of. 

at Will and State of Illinois, and by putting up written or printed 


notices thereof in at least three of the most public places in said Will © | 
county, and which notice shall state the time and place where said 
sale 1 be made, and particularly the hour of the day at which said - | 
sale shall commence, her with a description of the property to be . | 
sold and the terms of sale; that upon the completion and confirma- - 
tion by the court of any such sale made by virtue and in pursuance , 
went. the said master shall make, execute, and deliver to the pur- . 
chaser or purchasers of said ty a good and sufficient deed of con- « 
veyance , in fee simple, which said conveyance, when so made, 
executed, and delivered, shall vest in such purchaser and purchasers 
_ thefee-simple and absolute title to all said roperty thereby conveyed, . 

free and clear of all right of redemption by said The City of Joliet . 
Water Works Company or an or persons parties to the said | | 
original bill or amended eroee-bil or claiming under them or either of f 

them, and free and clear of and from any and all claims, right, 

160 or interest of any kind of any and all said purties or any and ° | 
=. gill persons claiming under or either of them ; that out - 
=. @f-the purchase-money received by said master upon said sale he | 


=  *Mivet. The costs of said suits. together with the costs and expenses * 
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Second. The amount due and owing from and by said receiver as 
hereinabove specified, with all the accumulations of interest on his 
said vutstanding certificate. | 

Third. The taxes upon the said property levied and assessed for 
the year 1882. 

Fourth. The amount necessary to redeem the said property from 
+ arammaaeiaaes taxes levied and assessed thereon for the year. 
_Fifth. And the balance thereof to the clerk of this court, to be by 
— held and applied under the orders of this court to be hereafter 
made. 

And it is further ordered, adjudged, and decreed that upon the 
execution and delivery of the conveyance, as aforesaid, the said pur- 
chaser or purchasers, his or their representatives or assigns, be let 
into possession of all said property, rights of prope , estate and 

vot said 
oO 


ae 
a 


| premises so sold and conveyed to him or them, any of the 
) parties to this cause who may be in i ises or 
any part thereof, and any person who since the filing of the said 
original or crose-bills in this suit has come into possession 
thereof, or of any part thereof under them or any of them, on the 
production of the master’s deed of conveyance and a certified 
161 copy of the order of this court confirming said sale and con- 
veyance, shall surrender possession thereof to such purchaser 
| or purchasers, their representatives or assigns, and on 1 s0 to | 
| do will be considered in contempt of this court. 
ae xd And it is further ordered that the said master make report to this 
; court of his actings and doings hereunder with all convenient speed 
| after said sale shall have been made. 
The property hereby directed to be sold is as follows, to wit: All 
| the right, title, interest, property, rights of property, contract rights, 
| and estate and all right and equity of redemption of the said The City 
| of Joliet Water Works ae and of each and of all the parties to 
) said original and cross bills, their successors, heirs, executors, ad- 
| ministrators, and assigns, in and to all and singular the said 
of water works of the said The City of Joliet Water Works Company 
| situated, located, and —- the said city and town of Joliet, in 
; | the county of Will, in the State of Illinois, in the district aforesnid 
’ including all the machinery, boilers, pumping engines, boiler and 
: engine houses, stand pipe, reservoirs, water pipes, street mains, hy- 
drants, culverts, melon tools, materials, fixtures, personal prup- 
erty, and appurtenances belonging to or in any manner or way 
used or connected with said system of water works; also in 


: 162 and to all the contracts and ts of one Jesse W. Starr, 

f Jr., with said city of Joliet relating or pertaining to said sys- 

tem of water works and the right to construct and maintain the 

, same in said city, ——e riche ights, peers oe liber- 
. ) ties, privileges, property, ights of property derived or acquired | 

by oad Starr by, through, under, or by virtue of said contracts with 


suid city of Joliet; also in and to all corporate righ ta, liberties, 
privileges, and fravchises of the seid The City of Joliet ater Works 
Company, and also in and to all the lands, tenements, real estate, 
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ings, water ways, water courses, water privileges, ease- 
suetn, salts of way, property, and rights of property of the City. 
of Joliet Water Works Company and those claiming under it situ- 
ated in the town of Joliet aforesaid and more particularly described 
as follows, to wit: . 
Part of the east half of the northwest quarter of section fourteen 
(14), in township thirty-five (35) north, range ten (10) east, of the 
third principal meridian, described as follows: Commencing on 
the west line of said half quarter section in the centre of the public, 
highway and from thence running south seventy-five (75) degrees 
east eight (8) chains along the centre of said highway ; thence north . 
seventy-fiveand one-half( <n ma em a emery age ae 
one cl) links along the centre of said highway to the east line of said - 
east half of said northwest quarter of said section ; thence north on said 
east line one (1) chain and eighteen (18) links to the south 
168 _line of the right of way of the Michigan Central (or cut-off ) rail- 
road ; thence north seventy-nine (79) degrees and twenty-five 
(25) minutes west twenty (20)chainsand twenty-seven (27) links along 3 
the south line of said right of way to the west line of said half. 
quarter section ; thence south along said west line five (5) chains 
and ninety-eight (98) links to the place of beginning, a 
nine and +f, acres (9/f,) of land, more or less; also the | a agen 
right to use the springs on that part of said east half of the said 
northwest quarter of said section fourteen which lies south of the 
center of said highway, and the water which is therein and which 
flows therefrom, and the right to use and occupy the border or mar- 
gin of the stream by which said water flows to the above-described , 
premises lying north of said highway, and the right to clean out. 
and protect said water course as may be necessary by cleaning out,¢ 
_ banking, and otherwise the borders of said springs and water course‘ 
or way,and such use of said springs, water way, and waier is‘ 
to be without any contamination thereof by the owners of said real . 
estate or any part thereof or interest therein ; also the right of access : 
to and upon the borders of said springs and water way whenever 
necessary to clean or protect said springs, water, and water way, and « 
to cover said way or conduct said water in pipes or otherwise from 
said springs to the land above described lying north of said 
164 mney the said Starr, his heirsor assigns, may deem neces- 


water 


: yd 
5 | gary; a a ight and easement for the 
: aforesaid in that part Sictcntion’ ing south 


of said 
highway, with the right to build a fence alo @ margin of said - 
water course oc ns to keep stock from eaid 8 ceapant water 
and water way, and to bank the borders of said water way and° 
ator yemaetaeaatgpen against surface drainage ; l 
contracts agreements, written or verbal, for the purchase of . 
said lands, tenements, real estate, water springs, water ways, water 
courses, water privileges, easements, rights of way, privileges, and 


rights of y above mentioned and described at any time or 
times made or entered into between the said Starr and said defend- 
ant, Harriet Brown, and all the rights of property therein. 
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165 Afterwards, to wit,on the ninth day of April, in the ad-: 
rned Murch term of said court, 1883, in the record of the 

pr sae thereof in said entitled cause, before Hon. Henry W. 
istrict judge, is the following entry, to wit: 


Order. 
Epwarp R. KNow Ton 


v. tn Chancery. 
City or JoLieT Water Works Company e al. 


Now comes The Guarantee Trust and Safe Deposit Company, the 
complainant in the cross-bill herein, by 8. B. Perry, bern duly its solic- 
itor, and, on his motion, notice of which havi ie given to 
ape counsel, it is ordered that Horace Weeks, of Joliet, Tl llinois, 

be, and he is hereby, appointed special examiner under the amended 
sixty-seventh rule in equity to take testimony in said cross-cause 
and report the same to this court with all convenient speed. 


166 Afterwards, to wit, on the twenty-third day of April, 1883, 
_came Harriet Brown, by her solicitors, and filed in said clerk's 

office her motion to set aside the sale in said above-entitled cause, 

which said motion is in the words and figures following, to wit :- 


Motion. 


Unirep StratTks OF AMERICA, } ane 
Northern District of Illinois, 


In the Circuit Court of the United States. 
Epwarp R. KNow tron 
pan 


v8. 
Tue City or Jotzet Water Works Co. 4 al. 
Tre GuARANTEE Trust & Sart Deposit Co. 


v8. 
Tre City or JoxrierT Water Works Co. e al. 


And now comes Harriet Brown, by Dupee & Judah, her solicitors, 
and moves the court that the order of sale entered ‘herein on the 
31st day of March, 1883, be set aside as to her or amended as to her 


rights. 
DUPEE & JUDAH, 
Sol’re for H. 


Endorsed: Filed Apr. 23, 1888. Wm. H. Bradley, clerk. 
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In the Ciseuit Court of the United States. 
... . Epwarp BR. Kuowzrox 
Tus Cer op Joist Warez Wonxs Co. a al. 


*, 


Bill. 


oa...) Dum Orey op Sonate Waren Wornxs Co. a al. 
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NOBLE B. JUDAH. 
lbed.and sworn to before me this 2ist day of April, 
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It is hereby ordered that 
coupons of the said The 


iS ee 


In the ireuit Court of the United States for the Northern Distrlet 


is. ‘Epwarp B. Kxowzron } 

we. | 

| Tus Crrv or Jorrar Waren Woaxs Comranr ¢ el. 
#8. | 4 

Tas Crrr or Jorzer Warten Worxs Co. ¢ al. 


ts The joint and several 
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178- In the Circuit Court of the United States, for the 
District of Illinois. In Chancery. : 
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water way and to bank the borders of said water way and springs 
Ae ee we eae eg aN AOI mR ay also all the .con- 


land, tenements, real estate, water, springs, water ways, water courses, 
water privileges, easements, rights of way, privileges, and rights of 
property above mentioned described at any time or times made 
or entered into between the said Starr and the said defendant, Har- 
riet Brown, and all the rights of Rroperty therein. 
And, pursuant to said decree the amendment thereto, the 
said Joseph Hiller Foster, trustee for the purchasers as aforesaid, 
has paid over to the undersigned, as such master in chancery, 
180 the sum of twenty-five thousand dollars ($25,000.00) in part 
payment of the said sum of fifty-four thousand dollars 8 (ot 
000.00) “eimai of the said premises as aforesaid; and the 
master fu 
due of said fifty-four thousand dollars to be paid to him because he 
was advised that the court had decided to enter an order in said 


. cause further modifying the said decree of sale herein and providing, 


amoung other things, that such residue need not now be paid by the 
purchaser to the master, but reserving matter of the further pay- 
ment to be hereafter determined by the court. 

And the master further reports that, pursuant to the specific direc- 
tions in said decree, he has puid the receiver's certificate of four 
thousand dollars ($2,000), dated November 17th, 1882, and interest. 
thereon from the maturity thereof; that he has paid the taxes of 
1882 on the property of said company, and has redeemed the same 
from the tax sale for the taxes of 1881; that he has paid receiver's 
indebtedness amounting to seven hundred eighty-six ,4%, dollars, 
but that he has hitherto been unable to pay the costs as specifically 
directed by said decree or to pay the remainder of the receiver's in- 
debtedness because the same not been definitely ascertained and 
| ' adjudicated ; and the master has retained in his hands, in- 
181 cluding what he has already disbursed, the sum of ten thou- 

sand dollars ($10,000) out of said twenty-five thousand dol- 


| Jars ($25,000), which is ample, in his judgment, to complete the 


| payments directed by the court in said decree, and has 
_ over to the clerk of this court the sum of fifteen thousand dol- 

($15,000), as directed by said decree, and stands ready at any 
time when the saine may be done to pay over any residue remain- 


: ing in his hands after making the specific payments in said decree 


specified to be by him made. 


"Phe master, therefore, defers the making of a detuiled statement 
» . ofthe moneys paid out by him until in the progress of this case he 
e 


shall -have the costs and shall have obtain data necessary 

for such statement. : 
=. Respectfully, E. B. SHERMAN, 

Sapte Master as Aforesaid. 
May 26, 1883. | 
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Exurre “A.” EF. B. Sherman, Master. 
Master's Sale. 


. 4 Unirep Srares or AMERICA: 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Epwarp R. Kyow.rox 


vs. 
Tae Crry or Jotist Water Works Com- 
PANY @ als. 


GuaRantes Trust AND Sare Deprosir Com- 
PANY 


ws. | 
Tus City or JoxrretT Water Works Com- 
PANY o ail. 


In pursuance of a decree of said court entered in the 
cause on the 31st day of March, A. D. 1883, I, Elijah B. Sherman, 
ter in chancery of said court, will sell at public auction, to the 
bidder, for caeh, at the front or north - of the court-house in 
city of Joliet, county of Will, northern district of Illinois, and 8 
of Illinois, on Saturday, April 28th, A. D. 1883, at the hour 

a o’clock noon, all and singular the ang and property in 
decree mentioned and described as follows, to wit: 

All the right, title, interest, property, rights of property, 
rights, ten en all rights and seule of redemption 4 
The City of Joliet Water Works Company and of each 
parties to said original and cross bills, their successors, 

utors, administrators, and assigns, in and to al 

183 the said system of water works of the said 

} Water Works Company, situated, loca 

said city and town of Joliet, in the county of 
| Illinois, in the district aforesaid, including all the machi 

ers, pumping engines, boiler and engine houses, stand pi 
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ote 


iE 
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Be 
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FE 
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g, 


gif 
4 
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D 


ill, in 
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if 


pipe, 
voirs, water pipes, street mains, hydrants, culverte, supplies, tools, 
materials, fixtures, personal property, aud appurtenances 
to or in any manner or way used or connected with said system of 


water works; also in and to all the contracts and. agreementsof one | 


-4-- Jeane W. Starr, Jr., with said city of Joliet relating or pertaining te 
py perp pen aes ight to construct and maintain 


liberties, privi property, and righ 
quired by said »tl 
tracts with said city of : 
liberties, privileges, and franchises of the said The of 

10—251 


; 
} 
| the same in said city, including all 
{ 


74 _ HABRIB® BROWN VS. THE.G. T. AND 8. D. CO. AND 


Water Works Company, and also in and to all the lands, tene- 
° mente, real estate, water, springs, water ways, water courses, water 


pri easements, rights of way, rty, and rights of prop- 
erty of the City of Joliet Water Works Com any and those claim- 
ing under it situated in the town of Joliet aforesaid and more par- 


et seq ‘larly described as follows, to wit: 


aaturel eal 
which lies south of the centre of said highway and the water which 
ae is therein and which flows therefrom, and the right to use 


and occupy the border or margin of the stream by which said 

- water flows tothe above-described premises lying north of 
said highway, and the right to clean out and protect said water 
course as may be necessary by cleaning out, banking, and otherwise 
the borders of said springs and water course or way, and such use of 
way, and water is to be without any contamina- 


——- 
tion me said real estate or any part thereof or 
interest > and right of access to and upon the bor- 
ders of said springs and water y whenever to clean or 
an neha re same cag way, and to cover said way or 
‘conduct water, in pipes or otherwise, from said springs to the 
Sees ete north of sid highway a tho mid Starr 
- bioheirs or assigns, necessary ; also a perpetual right an 
. -@gzement for [perpose aforesaid in that rt of said half quarter 
 -gection said highway, with the right to build a fence 
, gleoag said water course and gs to keep stock 
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186 said Starr and the said defendant, Harriet Brown; and all 
y therein. | 


SANFORD B. P 
D. Apr. 10, 17, 24. 


Srate or Itiivow, |... 
Will . pa: 


The aS of “The Joliet Republic and Sun,” 
& newspa inted and published in the of Joliet, in said 
county, do hereby certify that the sbectemenaiends annexed re- 
lating to the matter of master’s sale, E. R. Knowlton ve. The of 
Joliet Water Works Co., has been published in rnd 
copy and impression thereof 8 weeks consecutively 

ae 10, 1888, and ending April 24, er Fn 


of the first and last containing the same. 
187 Given under our hands this 17th day of May, 1888. 
R. M. & J. WOODS, 
Publishers. 
Printers’ fee, $48.00; paid. 
188 Exuisit“B.” E. B. Sherman, Master. 
Master's Sale. 


Unrrep States or AMERICA: 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Epwarp R. KNow.tTon 


v8. 
Tug City or JOLIET be Worxs Company 
a 


loin Bill. 


GUARANTEE Trust AND Sars Deposit aml 


v8. 
Tue City or a Se Worxs Company 


In pursuance of a decree of said court entered in 
titled cause on the 31st day of March, A. D. 1883, I, Elijah B. 
man, master in chancery of said court, will sell at 
the highest bidder for cash, at the front or north of 
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: city of Joliet, county of Will, northern district of IIli- 
State of Illinois, on Saturday, April 28th, A. D. 1883, at 
12 cee et ae all and singular the premises and prop- 

i and described as follows, to wit: 
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4} in the said city and sone of Joliet, in the county of Will, in the 
State of Illinois, in the district aforesaid, including all the ma- 
chinery, boilers, pumping engines, boiler and engine houses, stand 
pipe, reservoirs, water pipes, street mains, hydrants, ——— sup- 
plies, tools, materials, fixtures, personal property, and appurte- 
ee to or in any manner or way used or con 
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y sitoressid eee arly described as follows, to wit: 
190 - Part of = peer alf of the northwest quarter of section 
fourteen (14), ‘me ound ) thirty-five (35) — range ten (10) 
east, of the third pri meridian, described as fo wet Cammene- 
on the west said half quarter section, in _ centre of the 
highway, ant from thence ranving south ee lg (75) 
east eight chains along the centre of said highw thence 
a seventy-five and one-half (753) degrees —_ tw (ia) chains 
and sixty-one C1)» links along the centre of said way to the east 
. of anid. east half of said northwest quarter of ~ section ; thence 
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of said io with the right to build 
said water course and springs to keep stock from 
springs 0 at protect the k the border of sid water 
spri wotbepeat pon same surface drainage ; 
the contracts an agreements, written or verbal, for the 


courses, water privileges, easements, ts of way, privileges, 
rights o property above mentions and described at an 
or times made or entered into between the said Starr 
said defendant, Harriet Brown, and all the rights 
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ted Chicago, April 5th, A. D. 1888. 
ELIJAH B. SHERMAN, 
Master in Chancery of the Oireuit Court of the 
United —— the Northern District of Illinois. 


GEO. 8S. HOUSE, 
Solicitor for the Receiver and for 


OrEERY Original Bill, and 
SANFORD B. P Y 
Solicitor for Claimant in Oross- Bill. 


D. Apr. 5, 12, 19. 


and 


“< 
S. 
. 


E 
5 


a 


Srate or ILLINor, ; 
County of Cook, ja 


John D. ee 5g ng firet duly ae on oath 
seventh a ‘April, A. D.,1 


foll 


JOHN D. PAIGE, Receiver. 


Badorsed: Filed the 26th day of May, 1888. Wm. H. Bradley, 
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tis hereby farther ordered and decreed that in case either the 
said masters shall execute and deliver to said Foster a deed of said 
premises pursuant hereto the said Brown, her heirs and assigns, 
shall be eutitled to have and receive from the clerk of this court, 
leas the amount paid to said master for executing such deed and 
the commissions to which the clerk may be entitled thereon, the 4- 
sum of money 80 to be paid by said Foster to said clerk for the use 
of said Brown whenever she or they shall execute and deliver to 
said Foster, his heirs or s,in confirmation of said master’s 
said deed, such a deed of ome with full covenants of war- 
ranty in law and equity to vest in 
said Foster, his heirs and the fee-simple title to said prem- 
ises, as the said Brown, in and by her said ent, agreed to 

Se as of the date of her said agreement. 
286 = And it is fu ordered that the said cross-complainant 
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order and direction <n sacl from 
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al sum of one thousand dolla 
; law, the securities to be approved by 
this court, without prejudice to the right of croes-coi- 
to move in supreme court to dismiss appeal for want of 
| jurisdiction or for any other cause. | 
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maine, located as:aforesaid, which ghall be of the best cast iron and 
of such diameters as the said city council may approve, said diame- 
ters.not to be of more than sixteen (16) inches and not less than four 
4) inches, and which said mains shall be capable of standing a 

ydrostafic pressure of at least three hundred oe ds to the 


rants, 


the same time a one and one-quarter (1}) 
hundred (100) feet high through each of any five (5) of said hy- 
drants or of any five (6) of any and all hydrants afterwards put in 
under this contract, in case of any loses or dam 


ae the city of Joliet or to any owner of or 


terest in property in said city by reason of the failure of the 
party of the first part to furnish such supply of water and 
-herein nso. ma per Sela party of the 

to make such loss or damage to said 
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Janaary, anno Domini teen hundred and eighty-one (1881), 
Sede ties petvilege te:panctnes from the said of the first part 
the said water works, with all ite franchises, rights, and property 
thereunto belonging or appertaining, at a price that may be agreed 
upon between the first and second party, or, in case a failure to 
agree, at a price to be fixed by five (5) arbitrators, who shall be dis- 
interested parties, to be selected by the parties hereto as follows, 
to wit: (2) by the party of the first part and two (2) by the 
| of the pation | part, and these four (4) select the fifth (5), none 
of whom shall be residents of the State of Illinois and two bon] 

ineers: Provided, That 
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is cen HN ae ns anon —— 
from the price fixed to j ‘the 
to the party of the first oat for 


g- 
part further covenants and 
eat Be: | | nual income at the rate of fi 
5). seem Dandred ($1,500) per mile can be secured, extend the 
- ¢ eemeeine beyond thé of eight (8) miles as aforesaid ; and the 
ae sty of" e agrees to rent at least five (5) fire hy- 
when made at its request and 
: of the first part an annual rental of 
er hydrant, for which a tax shall be levied as 


further covenants and agrees 
e id within sixty (60) days from 
to finish them within one (1) year 


ert , ahr ig Ps a ms) he . 
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by the mayor and city clerk of the said city, and 
of the first part has set his hand and seal the day 
bove written. 
(Seal of Vity of Joliet. } 


EDWIN PORTER, Mayor. | “ 
JESSE W. STARE, Jn. [seat.] 


Attest: ROBERT T. KELLY, 
City Clerk. 


Srare or Iniinor,) _. 
Will County, be: 


I, John O'Connor, a notary public within and for said conn in = 
said State, do hereby certify that Edwin Porter, mayor, and Robert 3 
T. Kelly, city clerk, of the city of Joliet, who are personally known - 3 
a > meso paee see ponene sas ote Se the 

oregoing instrument, appeared re me son 
oat aan that signed, sealed, and delit 
said instrument as such offi with the city seal of said t 
by authority of the city council and said city as their freeactand ‘{ 
deed as such officers and as the act and deed of the city of Joile == 


‘ ‘ - ee | be, 
Pavey, 4 i’ 
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for the uses and purpose therein expressed. a ee a 
. — my hand and notarial seal this 20th day of March, A. 7) 
"Tne JOHN O'CONOR, == 
Firet Supplemental Contract. } 
Supplemental agreement made this seventh day of June, anno 
Dom! ti one thousand eight hundred and eighty (1880), between =: 
Jesse W. Starr, Jr., of the city of Philadelphia, party of the first > 
part, and the city of Joliet, party of the eri snag a 
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Denies of four bi and sixteen (16) 
after said map or plat is so presented to 
of iter com mittee. 

Third. The annual rental to be — by said city of Joliet 


for said (60) hydrants located on said ten (10) miles of street 
mains ¢ thousand five hundred dollars 46800 instead 
of seven S (7.000) 000) dollars, as provided in said original con- 

and ones rental shall be paid in four (4) equal quarterly 


i Fourth. Provided, That nothing in this supplemental contract 
aa ey the first part from his obligation to fur- 
the necessary emountof water for all purposes, as specified in 


| contract. 
Sod eal and tt ld th the first part hath hereunto 
i and seal, and the of Joliet hath caused 

be city clerk and the seal 
| and year herein first above 


JESSE W. 8 JESSE W. WW. STARR. Jz. [seat] 


44 Second Supplemental Contract. 

_supplemental contract, made this 9th day of October, A. 
), between Jesse W. Starr, Jr., of the city of Philadelphia, 
meee etter al Slit, pasty of theese poet, 


= the of date March 15, 
lowing particulars and 


contract between 
| farther modified in the 
<x ofthe artesian wells provided for in the first clause 
“bee za said first party in said contract 
en 3 & } election the city with spring water 
pe sp ain the vici of the tract known as the 


: dr : impurities of 
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water so as to entirely pro- 
Seaenend deoinage = 
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Attest : 
ROBERT T. KELLY, City Clerk. 
my hand pod seal 
[NOTARIAL SEAL.] . 


and 
act and deed for the 
Witness 
D. 1880. 


plage 
executed 
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Articles of Agreement for Warranty Deed. 


Articles of agreement between Jesse W. Starr, Jr, and Harriet 
-wegrtgh Ft purchase of part of the land in question, dated Octo- 


~ Articles of agreement, made this fourth day of October, in the 
r of our Lord one thousand eight hundred and eighty, between 
rriet Brown (widow), of the city of Juliet, Will county, and State 
of Illinois, party of the first part, and Jesse W. Starr, Jr., of the 
same place, party of the second part, witnesseth: That if the party of 
second shall first make the payments and perform the cov- 
nafter mentioned on his part to be made and performed, 
party of the first hereby covenants and agrees to con- 
assure to the sai rty of the second part in fee simple, 
incumbrances whatever, by a good and sufficient war- 
the lot, pi a situate in the county 
State of Illinois, known and described as follows: Com- 
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Hit 


pI. 
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mencing at a point on the north side of the public highway, on the 
. west line of the east half (E. 3) of the northwest quarter (N. W. }) 
of section fourteen (14), in township thirty-five (35) north and range 


(10) east, of the Srd P. M., at intersection of said highway 
with said west line, and from thence running easterly 
the north (N.) line of said highway to the corner of the 
, as built for a lane Tne of eid (wea 


northerly along the line of said (west 
northwesterly along the bank i 
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fi pert 


manner following : 
a and ninety-nine 
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) days froea 
ae thenceforth be null and void—with interest at the rate of — 
, “peeqeatam perannam, payableannually, on the wholesum remaining 
porteee  ¢ from time to time unpaid, and to pay all taxes, assessments, or 
;. aoe impositions that may be legally or imposed upon said 

me ne Syear—. And in case of the failure 
make either of the payments or 
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and such payments:shall be sclained by the ood. § perty of the 


sustained, remises to be retained 
until the delivery 


tween the 


of said premises 
Mot aid decd. It 


(Signed) JESSE W. STARR, Jn. — | 


260  Depositions of Harriet Brown and Perry J. Hobbe, Taken in Be- 
Lis of nid Oreencompleicent ov | 


Crrcuir Court Room, 
Joxiet, Intivo1s, April 18th, 1883. . 


Present: On behalf of the complainant in croes-bill, Sanford B 
; present on behalf of shedefendant, Mrs. Harriet Brown, Frank 


8. Weigley. 


Mrs. Harrizet Brown, 
chief by Mr. Perry, and 


first duly sworn, was examined-in- 
as follows: 


and testified 


Q. 1. You live in Joliet? 
A. No, sir; = Bonetenhe uate ane ohell cut in the. qemniny, 


@ 2 ou live in the township ? 


A. out of the cit 
Q 8. You tive ner where towaship, cat of tn, 
@ 4, Do you know Jesse W. Star, Jr. 
Q. 5. When did oe aa uaintance ? 
A. I think about three ‘ay ary pment bt of it 
Q. 6. It was some the suramer of 1680, waent i 
A. I don’t remember 
Q 7. It was about the time o was commencing to build the water 
works iu the cit psu. wasn’t it? 
A. Yes, sir; that was 
oe ioe place—looking fo 
place—looki 
261 Q. 8. On w 
seme tise bente het mses meat 
he was arou 
. anew oe abouts nally, did or ever spoke to him. ohn dial io 
© any eu 
sl aan pat of you? land tert pi 


A. Yes, 
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part in full satisfaction and in liquidation of all Sort 
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Q 10. Please look at an instrument in writing now shown you 
oe the 4th day of October, 1880, and state whoee signature 
is a to that. 
A. That is mine. 
Q. 11. Your signature is attached to that? 
A. Yes, sir. 
Q 12. Also the signature of Mr. Starr? 
ry 18. Thai be sell M 
: at 0 to be an ent on your to r. 
Starr about Seema land? ~~ 2% 


remember ? 
ousand dollars 


am 
little 


y y 

sell him a la uantity of land? 
A. Oh, Yo: ox ser dent | 
> some water privileges in the property ? 


ae ‘Q'11. In the property south of the highway? 


- EA See 
te 29 S.) 7. . 

So. = Yes, sir; that is mine. I know my handwriting whenever I 
Se 
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25 20. Do you know what was done with that deed after you exe- 
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_ Did you over oe it from that day to thie? | 
I don’t think I have. I nae Sa 
i | 


It is stipulated that the copies 


ed cross-bill 
are true copies of the original instruments identified by the wit- 
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house in which you live from the water 
| located on this land by Mr. Starr? 3 4a 

A. About forty rods, I think. 

2 ee ee you see what he was doing on 
264 A. Well, I could have seen, I suppose, if I looked, but I 
on didn’t pay any attention to it. I didn’t trouble myself to leek . 
at all. 


Q 28. You knew he was at work on it? 
. I knew he was there. 


> 


Q. 29. Did seo he was building—putting up the buildings? 
A. Yes: I ace all that. —" Res 
Q. 30. For the engine-house? 

A. Yes, sir 

Q 31. For the boilers? 

A. Yes, sir. 

oS he was putting in steam pumps there? 

; sir. : | 
ye vat he was erecting a very high stand pipe for the water? 
Q S4 That he ) across the highway to get the weler 

— P i into the secrvele; dl yeu uotiee 
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A. I 
take 
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Q 36. How soon after you made this first contract did he take 
possession = property and commence to work on it—right away, 
was at 
265 A. I think he took possession right away—right awa 
ys Did he continue there at up to the time 

that -% weuit was commenced, when Page was avoeinied re- ‘ 
ceiver : 

A. Hedid. He was there at the water works about the time, I 
think, that Page was appointed receiver, but I didn’t see him. 

2 38. Who was running it? 

A. He was ru it himself. My son saw him at that time. 

Q. 39. Your son Oliver? 


Q 40. Who has had possession of the water works and this land 


ever since Page was inted receiver? - 
A. Ieu it was had it in possession. ‘ 


Q 41. Page was appointed receiver? } 
a A. neg Page, I guess, has managed it so far as I know auy- : 
a= thing about it 

a Q 42 He has been in on? 
c A: Yes, sir; as far as I know as 
I never asked a question or anyth 


Cross-examined by Mr. Waic.ey : 


C.Q 1. Mes. Brown, where has your house heen situated with 
6 iy oe these buildings? How ‘ar from them do you say? 
on’t think it was over 40 rods east. 
the same piece of nd? 
G: On the same nd. 


upon the ground that you bar- 
a. Year 
4. 


Ho = — lived there? | 


ing about it. I don’t know, for 
about it. 
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“ety vo boon in & in that property ever since. 
F- @2Q8 these agreements, both the written and 
p 8 Tundertand ty thee agresmert, both the writion an 


‘y of time? 
e le. According to our talk I am entitled to remain there. Our 
ik: was the first.of July ; our next talk was the first of the 


ee pay, 


. ber, anc T was not to move off my sheds or anything until 
¥ y Ot ire. Brown, has Jesse W. Starr at any time ever offered 
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‘RICHARD WOOD BF AL, Ve. THE G. T. ANDS. DCRR AL. ai 
A. Well, Mr. Starr—— eer 
0:9 10. I mean ever offered seuraibin money. I dou’ mena es 
prom 4 
A. No, sir; he has promised time and time again, bat never 
offered me a dollar. wy 
C.Q. 11. Has the City of Joliet Water Works Company over 
offered you the money ? 
A. No, sir; not that I know of. 7 
C. Q. 12. Has the Guarantee Trust and Safe Deposit Comn- iy 
267 pany ays wy on its behalf ever offered you your money ? a 


O, sir 
C.Q.14 You state whether , du the ea of 
of 2 Seems yourelf or our agent, made repented de 


mand for that — 2 
A. Yes; I have talked a good many times with him about it; told es: 
him I wished he would see about it. a 
C. Q 15. State whether you were ready and willing to deed that = 
land to Starr or any y parties claiming under him if he had paid the 5 


was ready to deed itany time a had paid for it; a 
at an time i they paid fe t; I told Perry as ae oe a. 
id for it to hold the deed just as it was until ¢ was paid’: Mr. 3 
rr came to me two or three times and talked with me; I dont ae 
— what he said, but told me he had the money and it was—— ae 
C. Q 16. I understand —— in these dealings with Starr youre = = 
eae upon Perry ‘a 
C. Q. 17. Whatever agreements was made for you ? 
A. Yes, sir. : 
C. Q. 18. Whatever agreement he made in the premises you would 
live zm 
A. sir. : 
ae 19. You don’t mean to say that you intended that thedeed . | 
should be held any indefinite of time, and any time == 
268 in the future this man could take the property ? a 
A. I don’t; but whenever Starr came forward he had the 4 
~~ there. aa 
yh ~ And to do just what was right ? e. 
A. ee, sir; I was to put the deed on record whenever the money 4 


id. 
"C.Q 21. Well, then, Mrs. Brown, you didn’t intend that that deed" 
— ” held forever ? 


rie Or for any unreasonable time ? .. 
when the deed was cxecnind 


on The 
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That is just what it was done for. 
0. Q. 26.: 
an 


asn’t it a fact Perry Hobbe was your agent, not Starr’s in 


sense ? 
That's it exactly; Pe oe was acting for me alone. 
©. Q@ 26. When you say, Mrs. Brown, as you did in your direct 
, in a-ewer to a leading question rather, put by counsel, 
that you so nite property to Starr, you mean, don’t you, that you 
se 


elie 
op Sisal 


‘ou never actually sold that property to Mr. Starr ? 
1. Well, I don’t iaow what you call 


269 . Q. 28. You agreed to sell it to him when he paid the 
ih to sell it to him when he paid the money. 
C. You were not to five up possession or give him a deed 
until all the money 
A. the last doll, I told him, “ When the last dollar is 


; your deed.” 
pa go "Net andl then ? 
*he: “ Mr. Starr, when you pay the last dollar you will have 
your ” I say it just to the mark, anni to. 
th You eo you agreed 
A. I have done everythi —veat to, ri right senioht to the mark. 
rine You held you in readiness for a long time after Mr. 


{he pad ie money? to get the property to deed 
the money? 
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ig “Tie never offered it? 
poor Or anybody claiming under him ? 


ect yourself or have you known anything about the 


y—this water works com ? 
of (don't know anyt at all about it. cit 


” ; ©. Q'86. You don't know an about it? 
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0. Q 41. Ain’t it a fact that the money you were to: receive for-this 
land you ——- to partially devote to making a new home? = 


A. Yes, sir. 
ye You intended to build? 
‘ © @ 4b Bi that dow this they have been upon 
‘ ‘ u ave ie 
this lend and you have 1ot bed the mente to build anccher of 


| A. No, sir; is what I calculated to build there. I told’ Mr; 
1 Starr so at the time, just after I sold it, about a year, and he said he 
Gg —wonee ny s t away, within two months, and I never seen 
him afterwa 


©. Q 44. Never saw him afterwards? 
271 A. No, sir; never saw him afterwards. | 
C. Q 45. About a year after you first had your agreement | 
with him? . 
A. Yes, sir. 
C.Q. 46. When you say “sold” I understand you you refer to this 
agreement to sell to him ? 
A. Yes, sir; that is what I mean ; I call it sold; it is all the eame 


thing. 

C. Q 47. When you say Starr was in possession < on 
do you mean to sag Gaseten ly there all the time | 

No, sir; I know he was not there but very little of the time; 

he was in Philadelphia; he had his two men there. e. 

.. 48. Do you know anything about Perry J. Hobbs going to. =. 

A. I 


ia to see Mr. Starr? 


C. Q 49. me 9 me <a what happened there? 
A. No, sir; I don’t know what the talk was or business was. ~ 
Redirect examination : Y 
R. D. @ 1. When you aay that Starr himself was not there all the 4 
time, and was in Philadelphia a good deal of the time, waen’t Mz.: 7 
Sons) man, managing his business and erecting his thereall =; 
° | ) 7g 
A. Yes, sir; there was Tommy Supple, and his cousin, Samm , 
Starr, was there. * 
D. Q. 2. There all the time? Y 
Yes, sir. 
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A. No, sir; I have not seen Mr. Starr. 
R. D. QD 7. Prior to the time of that conversation did you have 
different conversations with him about paying? | 
A. Yes, sir; I talked with him several times about it while he 
was there: He was in and out when he was around the place. ; 

. D. 2 8. Iu and out of your house? i 
A. Yes, sit; where my house stood was his; he was above and a 
around looking for water around the place, and he called it his, and 
it was his in one sense of the word. We talked about it, and he 
would always make fair promises. It would have been his if he 
paid for it. 

R. D. Q. 9. All you wanted at any (ime was your money, accord- 
ing to contract. 
A. That is all. 


Recroes-examination : 
278 R. C. Q. 1. Now, Mrs. Brown, in answer to Mr. Perry, you 
have stated that at any time the land was ready for him 


when he paid the money. - What I want to get at is this: I under- 
stand in this case the fact to be that in the first place you left this 
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Q 7. Hong fd you ems ‘ot sory that com- 


pany 
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the of the year 1881. 
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Jt ds admitted to be the same contract referred to by Mrs. Brown 
a testimony, a copy of which is attached to the amended cross- 


Q. 17. How many copies of that contract were made? 

A. There was but one. 

Q. 18. What was done with that copy of the contract after it was 
executed ? : 

A. It was left with me. 


on account of the purchase of the real 
estate, and how much did he make? 3 
. A. He pai ’ 3rd; 1880. 


her testimony, a copy of which is 
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to the U. S. court, I arranged 
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54. had r hands from the time they were { 
executed up to that time, hadn’t they ? | Ye 


A. Yes, sir. i a 
Q 65. in all these transactions about the organisation and com- 
: struction and prosecution of the business of yore water =) 
7 wate yor did what you could, didn’t you, to assist Mr. Starraad <7 
fs the officers of the com in getting the works in proper condition ~~ 
for the use of the city of Joliet? “7 3 
Objected to as leading. a. 
A. Yes, sir; and in ~ 
lenient and unbusinesslike in some matters } 
estate. ' 
By Mr. Hovusg: 


Q. 56. You aided Mr. Starr in obtaining these contracts with the | = 
city of Joliet for the construction of water works and the granting © 
of. the franchise therein named, didn’t you ? Soe 

A. Yes, sir. | | be 
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A. Y i 


es, sir. : | 
Q. 61.. And held the offices from the organization of the com 
until December, 1881? eer 
A. Yes, air. 

62. You were familiar with all the designs of the organizations 
of the ——— of the Joliet City. Water Works Company, weren’t 
you, and the details of its business up to the time of your resigna- 
tion as a director and secretary ? 

A. I tried to be. . 

Q. 68. Was not the ostensible object of the organization of the 
company the construction of the water works which had been con- 
tracted to be constructed by Mr. Starr? 


A. Isu it was. 

Q. 64. Wasn't it the design and intent of the incorporators of that 

. Corporation and ite stockholders at the time of its organization to 
contract with Mr. Starr for the construction of these works? 


_ Counsel for the defendant objects to the above question 
285 and all others relating to the purposes and objects of the 


water works company, first, as leading; and, secondly, as im- 


I suppose it was; that was Mr. Starr’s idea. 
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| Priow to the time and at the time of the issue of the 
: fesue and delivery of the bonds about. how 
d Mr. Starr expended in the construction of these 


however. ° 
 ~ acenlO pur- 


ef x 


ee Ps sa ie 7 ; 


* 
¢ 


og ges va * “+? ehliga . ? 


* boda j 

«4S eee. Cle * «2 be - . “1 
_— * a. as ' —_. 4 Sy M5,” 

. ph ae ; ‘oor A , 

. « aa: ¢ +e oY : 
RICHARD WOOD EF 


* a . 
2 ee ee ee 


; * bee r ad? rere : eae. 
é Pelee. eae ‘ - ry 3 sta AR aS a i 7 
‘at, VS. SEBO. T: anDe. DED 


A. 

Q 71 

apne Semmes 
the works, was this $500 he to Mrs. Brown ? 
A. About all I knew anything about. 


Q. 72. You were familiar with the contract of assignment and 
also were familiar with the terms of the mortgage, weren't you ? 
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Cross-examination by Mr. Wric.ey : 


C.Q 1. Mr. Hobbe, about how do you think you have been 
acting as the confidential agent of Mrs. Harriet Brown, the defend- 
ant in the case? | os 
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it for the use of said water works.and a 

vileges, and franchises of 


all the corporate te, liberties, 
party of os ae and ell i its property and property 


Eifeis ol in, cod 4 0n0 weler weeks cod 2 or in 
anywise —_-. thereto, together with all the dividends, 
. 87 water rents, rofits that shall or 


F 
E 
i 


oat 4 VE Pg < ae Re & 
ol Re 
. . - on ™ é , y of 


iT! 
5 


: 
Ay 
Hs 


incomes, issues, and 


ae “36 aaron and to ‘hold the same, with the appurtenances, unto the 
ae =) The Guarantee Trust and Safe Deposit Company of apse 
= a2 » it successors and assigns, and to its and their only proper 
, and behoof forever, in trust, nevertheless, Pres e secur- 
oe use, and benefit of the legal holders of all and each of 
gear tor aon or amar their a exevutors, “ag 
t priority or erence. CS) 

= of any of anid’ bends 
however, That until default be made in the payment 
bonds or interest coupons and application by oe holders 
of be made to “aioe trustee, as Scoala 
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| 339 payable as fully and absolutely as if the aforesaid 
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And for i 
nme y further covenant and 
the second part, its successors and 

made in the yment of the interest on said bonds 
or an part thereof for the of four (4) calendar 
shee hbeamien' deny en id, and after demand 
whole principal sum ofeach and all such bonds 

devon up to such default shall at once become 
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inted for the payment of the principal of said bonds 
rived : Provided, however, That the holders of a majority of the 
then remaining unpaid shall so elect and shall express such 
Ae egg. to said trustees, The Guarantee Trust and Safe 
pany, a written notice of such election signed by the 
a majority of the bonds then remaining unpaid and stati 
numbers of all sae bonds held by esch signer of said-notice ; 
upon the principal of said bonds becoming due, either by the elec- 
tion of the holders of a majority of said bonds as above provided or 
by the arrival of the time fixed in said bonds for the Payment there- 
of, if default be then made in the payment of the principal of said 
bonds or any of them or any part thereof, it shall be the duty of the 
said party of the second part, its successors and assigns, ae 
written request of the holders of a majority of said bonds re- 
maining unpaid, to enter upon and take —— of the said water 
works and its appendages and all other the lands, estates, and prop- 
erty hereby granted and assigned, with the appurtenances, and to 
work, conduct, manage, operate, use, occupy, and control the same, 
and to take and receive the rents, issues, and profits thereof, and to 
apply the net proceeds thereof in the same manner as hereinafter 
provided for the poe me of ro net ——— = sale of said 
premiees, or, ut entering upon an possession: 
840 of said granted premises, the caid pe rty of the penance its 
successors and assigns, upon the like written requests of the 
holders of a majority of said bonds then remaining unpaid, shall 
proceed to sell said premises, water works, and a and all 
other the lands, estates, and y, corporate rights, liberties, 
privileges, and franchises =F gw and at public 3 
vendue, on such terms and at a es ee 
Joliet, as said trustee shall consider for the interests of the 
holders of said bonds, after first giving notice of the time, place, and 
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-°  termsof said sale for at least two months by advertisement inserted at 
d least once each week in at least one per published in each of the 
cities of New York, Philadelphia, and Joliet: Provided, however, That 
such foreclosure by sale under the power above granted shall at the 
time of such default and application be itted by the laws of the 
State of Illinois then in force and coutrolling the same; but ifsuch sale : - 
under such power shall not be permitted by the laws of said State at : 
such time, or if said trustee shall otherwise elect, then said trustee shall 
proceed to foreclose this mo and obtain a sale of the mortgaged 
premises and property by a bill in chancery in om court of competent 
jurisdiction, or by an competentand proper legal remedy. Upon 
the filing of any bill in chancery in any court of competent jurisdic- e 
tion for the foreclosure of this nu the party of the first part here- | 
by authorizes and empowers Charles A. Hill, or any attorney 
841. of any court of record, to enter the appearance of it, the said 
City of Joliet Water Works Company, in said court and cause, 
and to waive the issue and service of summons or other legal process 
upon it, and to file and answer in said cause for it, stating and con- 
fessing in said answer the amount that may be then due and owing 
upon said bonds and interest coupons; and also for costs, taxes, at- 
torneys’ fees, and other moneys expended under the provisions of this 
-. trust, whether the same be due by the face of said bonds or not, and in 
»-  gaid answer or in any other proper paper or stipulation to consent 
~ : nd agree to an immediate decree being entered in said cause for the 
¢. . @mount in said answer stated to be due and owing under said bonds 
~ and interest and ex 
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redeem said premises from any sale 
decree in such cause, and all such 
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RICHARD WOOD EF AL. V8. THE'G. 7. AND 
cipal of said bonds in full, if the residue be sufficient for that pur- 
but if not, then to distribute the same to and the several 
folders of said bonds, so that an equal sum shall be paid upon sock 
dollar of the principal of said remaining unpaid, t pri- 
ority or preference to any of said bonds or the holders thereof, retain- 
r ing, however, always so' much of said net proceeds as may be sufli- 
cient to meet the expenses of this trust and to indemnify the said 
party of the second part, its successors and assigne, for and against 
any liabilities, loss, or damage that shall or may accrue toit or 
them in the execytion of this trust. If there be any surplus 
of said net proceeds left over after making the payments and . 
% performing the conditions and directions herein contained, then said 
| trustee, its successors or assigns, shall pay such a to the party 
of the first part, its successors or s, and shall reconvey and 
reassign all or any uf the granted premises not sold and d | 
as aforesaid. It is hereby mutually covenanted and ‘by and 
between the parties hereto that if the office of said party of the sec- 
ond part as such trustee shall become vacant by its dissolution, reg- 
istration, or otherwise, the party of the first part may, by & proper 
instrument in writing, appoint a new trustee to fill vacancy, 
and in such case such newly-appointed trustee shall take, have, 
hold, and possess the same estates and powers and be subject to the 
same restrictions and conditions, and none other, as are hereby con- 
veyed to and imposed upon the party of the second herein, and 
| in auch case the party of the reond part, ite 
shall execute an ver to such newly-appoin 
) a ry ge -— rer gore — may be = 
u said new nted trustee powers 
him or it to the vesrictlens and conditions .above 
pre for such trustee to have, hold, possess, and be subject to 
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retain, control, : 
» Injury, assign 
wi mei 
arisi reason of an 
any ofthe covdanhie herein contained, nor for any 
cause, or thing, ex for its or their own wilfal and 
breach of the trust and hereby vested and 
ferred ; and it is farther hereby covenan | and for 


- It is mutually agreed 
party of the first part, its successors or assigns, 
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all taxes, special assessments, and other like charges that may be 
lawfully asseesed against or im upon the premises and prop- 
erty hereby granted,.and if default be made in paying any such 
taxes, special assessments, or charges before application is made for 
| judgment therefor the party of the second part, its success- 
¢ ors or assigns, at its or their option, may pay the same, and 
eS the suin so paid, with lawful interest from the time of mak- 
> « ing such payment, shall be added to and considered a part of the 
| “Whe party of the frst part, for itself P 
party of the first part, for itself, its successors, and assigns, 
hereby covenants and pet to and with the party of the second 
part, ite successors and assigns, that it will at any time hereafter 
execute and deliver such further instruments and conveyances as 
may be necessary or as the party of the second part shall deem ad- 
visable t) make the lien hereby sought to be created mure effectual 
and secure and to embrace the said water works and the future con- 
struction thereof and the franchises, privileges, propert , and effects 
hereafter to be acquired and hereinbefore exp and intended to 
be embraced and conveyed by this . 
Provided always, and these ts are upon this express condi- 
tion, That if the party of the first part, ite successors or assigns, shall 
and do well and truly pay or cause to be paid to the several and 
respective holders of said bonds the principal and interest thereof 
on the several days and times therein appointed for the payment 
thereof according to the true intent and meaning thereof, then this 
indenture and said bonds shall become abeolutely null and void, 
and the party of the first part, its successors and assigns, shall have 
said granted premises as in its first and former estate, anything 
: herein contained to the cont notwithstanding. 
346 In witness whereof the said The City of Joliet Water Works 
Company hath caused these presents to be executed in its 
} name by its president and to be attested by its secretary 
its corporate seal to be hereto attached on the day and year 


-. herein first above written. _ : 
ie THE CITY OF JOLIET WATER 
WORKS COMPANY, 
By C. KNOWLTON, President. 


F. _.-: The words “and those hereafter to be acquired,” interlined in line 
2° 88 of page 6, and the words “and stating,” interlined in line 9 of 
page 9, were inserted by me before execution. 

*~ a Baas DORRANCE DIBELL. 
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= 4, Charles A. Hill, a notary public in and for said county, in said 
make; do hereby certify that Calvin Knowlton, president, and Perry J. 

Spade, secretary, of the City:of Joliet Water Works Company, who 
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- ally known to mvtuho the come pesseuerulis ainsi 
instrument, red before me this in person 

end ackeow oe nt 
affixed thereto 


347 their free act and deed as such officers and as the free act 

and deed of said The City of Joliet Water Works Company : 

for the uses and purposes therein exp | . 

P be 4 my hand and seal notarial this ninth day of December» 4 
[seat] : CHARLES A. HILL, 

Notary Public. 


(Endorsed.) 


No. 117,827. 
~ OF i bee: | 


I cnt ony this instrament was filed for record December Oth, 
1380, at 3.10 o’clock p. m., and recorded in book 181, on page 434. 
ROBERT CLOW, Recorder. 
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Unirep Srates or America, Stale of Illinois. 
$500. $500. 
Gold loan of 140,000 dollars; secured by first mortgage. 


Water Loan Bond. 


The City of Joliet Water Works —— 


United States of per hag to be paid on the Ist of July, an 
nineteen hundred and ten, with interest in like gold eoi 
rate of six 8%) ) per centam ($500) per annum, payable 
first da Seabee and July at the aneete 
antee rset and Safe Deposit Company of 
Sa Pennsylvania, on presentation surrender of the annexed. 
est coupon- as they shall, respectively, become due, and 
a deduction for any taxes which the said company may oe ia 
— to retain from said principal or interest for national or State par- Br 


This bond is one of a series of two hundred and eighty, all of — a 
the like tenor and date, numbered from one to two hundred.and = j 
eighty, | apne om ea aa of nem with interest as 


st mortgage, bea 
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*. said water works Co. to the Guarantee Trust and Safe Deposit Com- 
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THE G. T. AND 6. D. CO. AND 


pany of Philadelphia on ite works, lands, reservoirs, pipes, machin- 
ery, water privileses, wells, corporate rights, liberties, dnd franchises, 
and all the income, rents, issues now held or to be hereafter acquired, 
in trust for the holders of the said bonds and interest coupons. 

By contract with the city of Joliet the city agrees that in their 
annual appropriation bill and tax ordinance each year to levy a 
sufficient sum to pay for the annual rental of hydrants and public 
supply, amounting to eighty-five hundred dollars, which said tax 
when collected shall be paid to the Guarantee Trust and Safe De- 
a raw eg the payment of interest on the said two hundred 
8 t | 

The holder of this bond is furthermore entitled to the benefit of a 


subscribed by its president and attested by its secretary and the 
coupons hereunto attached to be signed by its treasurer this — 
850 day of ——, anno Domini eighteen hundred and eighty. 
. — —, President. 
Attest: —— ——, Sccrelary. 


$51 Petition of the receiver herein for the sale of the water 
works property and master’s report thereon : 


Patits 
Untrep Sratzs or AMERICA, } : 
N. oF District of [lk e 88: 


In the Circuit Court. 


+E Epwarp R. Kowtron 
_. *° . Tee Crry or Joruer Water Worxs Company 4 al. 
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eclf-custaining, and that now, in the of. your: te- 

852 ceiver, it is and would be useless. to cont the operation 

of said water works for any great length of time. 

And, further, your receiver shows unto your honor that in the 
discharge of the duties of his trust, in obedience to the orders of this 
court, he has been compelled to incur the following indebtedness: 

To Edward R. Knowlton, for coal delivered and consumed in 
operation of said works, $451.50. : 

To D. T. Smith, for repairs and brase-work, $8.80. 

To J. Kammerman, for repeirs and labor, $4.45. : 
1700 Hart Manufacturing Company, for labor on feed pump, 

To Barrett & Son, for hardware, repairs, and labor, $45.91. 

20.10 C. 8. Seaver, for barrell of kerosene oil for lighting purposes, 
To Chi Rubber Co., for packing for pumps, $9.00. | 
To J. B. Chichester, for services Eepeoved ED accordance with 

previous order of this court, $190.00. 

To wages due firemen, $56.00. 

And in addition, upon receiver's certificate dated November 17th, 
1882, now held b ill County National Bank, Joliet, Ills, due 
February 17th, 1883, for $4,000.00, with interest at eight per cent. 
per annum from maturity. . 

And that in addition the said corporation is indebted for general 

taxes levied and assessed upon the property in the hands of 

353 your receiver for the year 1882 in the sum ‘of $327.57 ; that 

of said amount the sum of $245.52 is for personal 

tax, the warrant for the collection of all which taxea is now in the 

hands of the town collector. 
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John D. Paige, being duly sworn, saith he is the person named in 
and who si the foregoing petition ; that he has heard the same 
e 


oe ge * 
y * oA S 
* . 


. b : read and knows the contents thereof, and that the same is true in 
; substance and in fact. 
iz JOHN D. PAIGE. 


Subecribed and sworn to before me this 6th day of March, 1883. 
[szat.] JOHN B. FITHIAN, 


4 ) Notary Public. 
: Endorsed : Filed Mar. 10, 1883. W. H. Bradley, clerk. 
355. - . Master's Report. 


In the Circuit Court of the United States, Northern District of 
Illinois. 


Epwarp R. KNow.Ton 
v. 
Tae Crry or Jotrer Water Works Company é al. 
Original and cross bill. 
To the judges of said court: : 
The undersigned, master in chancery of said court, to whom by 


an order entered in said cause on the 16th day of March, A. 
ne eres OD agetbene commnatel cone . Paige, recei 


Sth, 1883; ' 
; also the bo Sa mar the Will County 
and of John Ryan, collector of the town of Joliet, 
to take proof and examine and report 

and account of said receiver, and 
several matters al and set out 
said receiver's petition, filed March 10, 1883; and also 
farther to the court whether there exists, in the 
ust, and sufficient cause to 


j 
the possession and under the 
account of the matters in said re- 


for the rposes in said 
1883, at teh o'clock a. M.; 


directions 


the testimony of 
the matters so re- 


sufficient to pay the current expenses connected 
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That the master,:- having heard suggestions of counsel and con- 
sidered said evidence, doth Snd— 


357 I 


That said receiver, when first inted, failed to take and 
serve vouchers for a part of the items of disbursement by 
made, especially of the payments made for labor, but that such 
payments for labor were made upon written memoranda made by 
said receiver in a time book kept by him, wherein he kept a 
and correct account of the labor account; that the master is satis- 
tied by the statements of the receiver that his accounts are correct, 
notwithstanding the partial lack of vouchers as aforesaid, and that 
the solicitor for the Guarantee Trust and Safe Deposit Company. 
complainant in the cross-bill, who appeared and cross-examined 
said receiver, admitted of record that he was satisfied of the vorrect- 
ness of the accounts as rendered by said receiver ; that said receiver 
claims that his services are worth $200 per month; that he acts as 

engineer to save the salary of an engineer; that he employe 
358 nearly all of his ti ys, nights, and Sundaye—in 

discharge of his duties as such receiver ; that he is compelled 
to keep a horse and buggy in constant use or readiness in the die- 
charge of his said duties; that he has credited himself on account 
of compensation $800. 

Wherofore the master recommends that the said account of said 
receiver be aggeoees by the court, reserving the —— of com- 
— to be paid the receiver for his services for future adjust- 
men 

II. 


That the matters and o> said petition of said receiver, filed 
March 10, 1883, are true as therein stated ; that at no time since the 
appointment of said receiver has the income derived from the busi- 
ness of the said The City of Joliet Water Works Com — : 
the administration of said receiver has been economical 
judicious; that in their present condition the income 
$59 from the said water works cannot become sufficient to pay 
the current expenses thereof; that the expenses of 
on said business by said receiver are now about five hundred a 
seventy-five dollars per month and the income derived therefrom 
about one hundred and ban dollars per month, leaving a monthly 
net deficiency of about four hundred and twenty-five a 


Hf. 


That on the 11th day of November, 1882, the receiver was author- 
ized by an order of this court to borrow the sum of four thousand 
dollars upon his certificate as such receiver, to be expended on be- 
half of the said water works company ; that such order was enteréd 
with the fall know and consent of a committee of the bondhold- 
ers of said water company, as set forth in the cross-bill filed 
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ef ABO ‘MARRIET BROWN V8. THD G. T. AND 6. D. | 
herein, and that said committee of bondholders then and 
860 there agreed with the receiver to furnish and advance him 
| the money so authorized to be borrowed by the receiver, and 
to accept the receiver's certificates therefor; that on the 17th day of 
November, 1882, the said receiver, being pressed by the necessities 
of the company and being unable to wait longer, issued his receiver's 
certificates, bearing date November 17th, 1 for $4,000, with inter- 
_ est at the rate of eight per cent per annum after due, a 90 
days after date, which certificate was sold to the said Will County 
National Bank by the receiver, with the reservation, however, 
that the same might be paid at any time when the bondholders 
should furnish the receiver with the money therefor; that ways | 
thereafter and about the 2ist day of November, 1882, the sai 
committee of bondholders informed the receiver that they de- 
clined to advance the money on such receiver's certificate, as 
had been poosounty arranged; that at this time and subee- 
quently, from time to time, the committee of bondholders 
361 have been advised in ral of the necessities of the water 
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works ame and of the amount of the receiver's indebt- 
edness, and have requested and urged by him from time to 
time to furnish the money for carrying on: the company’s 


business and conserve the interests of the company, and have de- 
clined to furnish or advance any money for purpose ; that the 
said Will oe National Bank is now the owner and holder of 
the said receiver's certificates, which is now due and wholly unpaid, 
together with the interest thereof from the maturity thereof; that 
there is also due and unpaid the sum of $827.57 for taxes for the 


Be In 1882 for the taxes of 1881, and that the amount required to re- 
ss deem from such tax sale is about $170; that said taxes are a vulid 
and first lien upon the y of the said company ; that there 
was also due ut the time of filing said petition of said receiver for 

labor, services, material, &., required in carrying on said 


- 862 business by the receiver, under the order of court, the follow- 
: ing sums: 
ward R. Knowlton for coal... .................. $451 
S L. Smith for irs sitaeneeiiniaapecieaninarnimiiinaiaie 
Hart Manufactu ibididiatiiael . 
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1882; that the property of the water works company was sold 


Poe ees 


IV. 


That before such system of water works of said company can be 
made to yield an income to meet the current expenses thereof and 
yield a — profit it will require the expenditure of about $80,000 
in and about the construction and repairs thereof. 


: V. 


363 That the property of the said City of Joliet Water Works 
Company consists of real estate, contracts for the purchase of 
real estate, machinery, water mains, corporate franchises, contract 
rights, privileges, - — tom city of weg oe 
of its streets, personal property, ts of property, 
expressly to be used icant about the ca ine ou the business 
said company, and useful and necessary for the pu 
the same was acquired and used ; that the sale 


VI. 


And for the convenience of the court the master states in a concise 
form the — approximable indebtedness on the 10th day of 


Due Will Co. Nat. Bank on rec’v’s certificate (about)... $4,025 
“ for taxes of 1882, on and to redeem from sale of 1881. 507 57 
“ eurrent expenses, about............ ........-.-.. 786. 


95,319 48 

That the city of Joliet, by sundry contracts with one Jesse W. 
Starr, Jr., dated, vely, 15th March, 1860; 7th June, 1880, 
and 9th October, , gave to said Starr, his successors and assigns, 
the exclusive right to the streets therein for thirty years for the pur- 
posa of constructing thereon a of water works; that it ap- 
from the amended croes-bill and the answer | 

that some time in the months of October 

D. 1880, the said Starr contracted with said Brown for 
é and easements set forth and 


ea Pao ee 
at aa te : “by r 
i ie ? 


* a o* > ‘ eae ie Cage i 2 4 ‘ a 
Pg og Si ~ hem Stites oP TE Se rnae MAOIs y TEES ae ae ae nse ix ae ‘ Cp 
' ata ae +7 eg ye a a wee ‘S eee ee eee — 9 
* © . we Aid 5 ig a) 4 a” 
: os pr" * i ‘(a > vi 3 
_ . be 7 — 
’ . 
. - Ni s 


a “, ty 1s " e wath gc ase 4 — 
oth Cree tee Bate os) an ey oe ee eis 
4 3 ’ eve fh MT : 8 te gered Life, it 
a OC ee 
¥ a Ae eee 
ee AS? i 
. : 
ae So 
# “ss 
a 
>’ % 


“ a re ee a taal ‘ 


, ‘ ’ Te oe | se oe , es Aare nee bay 
i % “pee SS ce Soy ee eee TM gr ea lla aed EZ hdd 
: Pe EBA ME Nk eT AT Oe OTD See ee ee 


ae a” “ ¢ pa he «SF ¢ - ts — 2 * 2 easy ae gS oer : ' ; 
. : % ; ; e ° 
. HARRIET BROWN VS. THE G. fT. AND &. D. CO. AND 


and town of Joliet, including the property rights and water privi- 
east of said city; that the said The City of Joliet Water 
orks wy wh the mortgage, bearing date the 9th day of De- 


cember, A. conveyed and mortgaged to the complainant in 
the cross-bill all the property and estate, real and , and all 
the property rights which it then had or might thereafter acquire. 


VIII. 


Wherefore, in the judgment of the master, there is abun- 

366 dant reason to warrant the immediate sale, under the order 

of court, of all and singular the property and effects of said 

The City of Joliet Water Works Company in the possession or under 

the control of said receiver, and that such sale will be for the in- 

terest alike of the preferred creditors aforesaid and of the bond- 
holders and general creditors of said company. 


March 28, 1883. 
ELIJAH B. SHERMAN, 
Master in Chancery of said Court. 


(Endorsed :) Filed the 29th day of March, 1883. W. H. Bradley. 


Master's report of sale under decree of sale, as modified, of the 
water-works property to Joseph Hiller Foster. 
(See page —.) 


367 Stipulation of ee ae mere that relief prayed for 
therein as against Harriet Brown be granted to said Foster 
as purchaser. 


368 Stipulation of the Complainant in said Crose- Bill. 
Circuit Court of the United States, Northern District of Illinois, ss: 
Epwarp R. Know tron 
\ pin 


v. 
Crry or Jotiet Water Works Company ef al. 
Guananrer Trust axp Sare Derosit Company 


i “Lae Crry or Jouuer Water Worxs Company, Cross-Bill. 


eS Hargis Brows, e al. 


Be _, Whereas one Jesse W. Starr, Jr., entered intoa contract in writin 
, date the fifteenth day of March, A. ° 


f and assigns for the construction of 
een eee’ the city and citizens of 
domestic, manu ring, sanitary, and fire 


mamma ey 


water works which he was then constructing; and 
371 pany by its indenture of 
Oo ber 


oe fee ee . 
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369 Whereas the said Starr, in order to obtain the necessary. 
land and water for the construction and use of said syst . 
of water works in the fore of October, A. D. 1800, 
omen with the. defen npn a ae 
e , Springs, water easements, privi in 
described, in and by which the said Brown undertook and agreed 
to convey the same to said Starr for the consideration of forty-eight 

hundred dollars; and 
Whereas the said Starr at one sean makiug the said contract of 
th her know and consent 


all the lands, springs, waters, au 
urchased rown, including 
is said contract with said City of Joliet, and all of said system 


Whereas the said The City of Joliet Water Works Com 


pomnel comes 
ivileges so purehesed 


to sell all the 
City of Joliet Water 
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and rights of property 20 in said order directed to be sold, and at 
such sale Joseph Miller Foster, of Portsmouth, in the State of New 
Hamsphire, became the purchaser thereof at and for the sum of 
py om thousand dollars; and | 
hereas this court, by a further decretal order, entered herein on 
the 26th day of June, A. D. 1883, ratified and confirmed the said 
inaster’s report of said sale, and the said sale to said Foster, who now | 
appears to be entitled to a deed of the premises so sold, upon paying | 
into court the balance of the purchase-money therefor, as specifi | 
in said order of confirmation, and that in and by said order 
373 confirming said sale it was also ordered that said Foster, as 


such 1 pe aser, be let into the possession of the premises so 
by him pu 


my 
Mee ee 
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ased ; and 
Whereas the said croes-bill is now being further prosecuted against 
the said defendant, Harriet Brown, upon the allegations therein 
contained — for wor ae inst her a r ht, to wit,a - 
specific performance of her said agreement with sai rr to con- 
vey to him the said premises so by him purchased of her; and 
since the filing of said cross-bill, the said Foster, in the 
manner and under the authority aforesaid, bas purchased the right 
to all the — performance of the agreement of said Brown for 
the sale and conveyance of said premises, being the same right which 
was — in the complainant in said croes-bill at the time the samo 
was herein : 


ig 


ce heed 


Bei +, Va 


fi 
specific perform- 
! prayed as 
against her, and that the court may decree such relief in favor of 
id F rchaser and 
for 


u 
the use of said Brown, heir heirs, 
of the amount of money which the court shall ascertain 
due to her as the balance of the purchase-money for 

3 ee lege interest thereon, the said Brown 


GUARANTEE TRUST AND SAFE 
DEPOSIT COMPANY, 
By SANFORD B. PERRY, 
Ite Att'y & Solicitor. 


eae 
ee om . , 

p —- (Endorsed :) Filed August 1, 83. Wm. H. Bradley; clerk. 
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Fnciy thereupon the defendant, Harriet 
issues on her part, read in evi the 
Hobbs and F. fw. Wei 


376 Deposition of Hobbs. 
Unirep States oF AMERICA, é 
Northern District of I ’ } - 


In the Circuit Court of the United States, Northern District of 
: Illinois. 


KNOWLTON | 
v8. origina Bill. 
Tae City or Joniet Water Works Company. 
GUARANTEE Trust aND Sars Deposit Co. ; 


v8. 
Tue City or JoLizet Water Works Company e al. 


The depositions of Perry J. Hobbs and Frank 8S. W ,taken by 
agreement, without formal notice, before George il , a 
notary public in and for the 1 Aety Page and State of [hli- 
nois,on the 11th of July, A. D. 1883, at Chicago, Illinois. 


Perry J. Hosss, produced, sworn, and examined on behalf of 
a Brown, was examined in chief by Mr. Wittarpand testified as 
ws: 


> game fe came te Seay Hobbs? 
8, sir 
Q. You are the Mr. Hobbs who has testified before in this case at 
a me Horace Weeks, a commissioner? 
es, sir. 
Q In reference to certain contracts between Harriet Brown and 
Mr. Jesse W. Starr? 
377 @ I wish 3 | ld state, Mr. Hobbe, what 
Ww ou wou r. w 
connection with these contracts with Mr. Starr Mra. Brown 


cree Bil 


has incurred and ah 20 Seana eee ae as her 
A. She has meet = eg os, eee be peid, which = little 
short of $700, 9002.38, 


I think, to Mr. W ratlorney fos, i iecainaRMMnInAA a. 


rs @ Any id te bou $100 penses fo to Philadelphia to 
e out about ex ra trip 
seo ifr. Siew in cennaciion with tbesnanattem, 
2d ne you mean the contracts respecting the real 
estate 7 ’ 


A. Yes, sir. 


- Objected to as leading. 
Q State what you mean “by these matters.” 
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te 
P- wat® 
irs 


A. The only way that she paid me that amount that I estimated 
at $100 was in eotilement of some matters between us—between her- 
self and myself—where we had a running account, and we settled 
up that account. 
Q. Iam not asking how you got the payment; I am asking 
what ya mean by these matters. 
A. I was seeking to explain about the charge. I estimated that 
: the pews of that trip were about $100. I had a running account 
with Brown, and we settled up our account, and we made an 
estimate of it at about $100 in t of that account with her, 
though I did not make a direct charge of that kind for the trip, 
but when we settled our account we figured it about $100 for 
378 the trip. My expenses were about $100; then I did not a 
anything for my time. I went partly for this and partly for 
other matters, and estimated the amount to be charged to her as 
about $100, and fixed it in that way; I made, ten or 12 
trips altogether up to Chicago, and it cost me two dollars a trip up 


Q (And paid it yourself; how much for each fare between here 
A. Each of those trips would be $2. | 

Q You made how many trips? 

A. I don’t think I made less than a dozen. 


Vee 4 et r 
is 6° qi oy 
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purpose of dealing with Mr. Starr in regard to real estate contracts 


which have been testified about ? 
Objected to. 


obbe. 

A.. At the time of making the trip to Philadelphia there had been 
oe frequent promises made for the sending of funds to defray the ex- 
e penses of operating the water works and making payments of claims 
=. Owing at Joliet, the me ag amount of which was this amount due 
= op the real estate. My trip was for the purpose of forcing the pay- 
ment of this claim, and also for the purpose of forcing Mr. Starr to 


| F aes of operating the works. My expenses 
for the trip without charging for the time 
and I estimated that in the settlement with 


Mrs. Brown that I should at least her $100 for the 


i 
> 
. 
= 
4 


it at. 
to Philadelphia? : 
z Day there ; it was in the year 
part-of November, 1881. 
value of the land iu reference to 
now with the buildings of the 


Q Was your visit to Philadelphia chiefly or in great part for the 


Q State what the chief objects of your visit to Philadelphia were, 
P. 


+ ae . 
* te ot 


- ~—— 
_ * Se 
. 7. Se eae. 


— _ company on them—the buildings and other improve- 
men 
. A. I could estimate that. 

Q Just state at least how much there value is. 


of water works 


A. For the in connection with a 
at least $20,000; for the real estate, reservoir, buildings, I might say, 
and stand pipe. : 


Q At least $20,000? 

A. Including the movable machinery. 

Q Is the value of the lands in question with these permanent 
im vemenis on them worth over $5,000? 

. Yes, sir. : 
Cross-examination — Mr. Penny: 

Q. About when was said Joliet Water Works Company organized? — 

Objected to. 
380 A. In the spring of 1880, was it not ? 

Q. No; it was not then. 
A. I should have to refresh my memory before I could answer 


that positively ; some time in the fall of 1880. 
ya ne , if any, did you hold in that corporation ? 


It is agreed that objection may be considered as made to each and 
every question on cross-examination. | 


Q. While you held this office were considerable amounts of debts 
contracted by Mr. Starr and the company on account of the water 
= _— were not paid at the time you went down to Phila- 

ia 
. About $10,000, I believe, altogether. — 
Q. I understand you to say, then, that a part of your object in 
goin down tu Philadelphia was to bim to provide money to 
. - up and to constitute the w in operation ? 
. Yes, sir. 
Q. That Mr. Starr had promised from time to time to send money 


A. in part. 
Q. Then what else did you go for? 
A. On this real estate business. 
381 Q. I understood you to say that was a part of his indebted- 
ness. 


course it was. 
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Sa . Q Now, when did settle with Mrs. Brown ? 
i 8 A. It would be in the month of February, 1883. _ _—_. 
a Q. State to the notary how much money Mre. Brown actually 
1% | am and allowed to you on account of your services and expenses 
a”. n various ways in connection with those land contracts. 
o A. I estimated that at $100. 

Bes: Q. I am not asking you how much you estimate it at, but I ask 
you how much in point of fact she allowed and paid you in money 
on account of it. 

A. Not anything in rs 

Q. If she paid you “My ng in anything else than money state 
_ sae, e paid you in that. 


Q. Then she actually paid you, did she? 

A. That is what I deemed it; which was in settlement of an 
account. 

Q. How did she pay it? 

A. In settlement of an account between us. 

.Q.. State how—in what way. 

A. That covers the nd. 

Q. I don’t think it does. 


A. We had an account between us and I was indebted to her in 
about the sum of $100. On the settlement of that account—it had 
been running some time, and we settled that a t up and squared 

our deals and we estimated the balance at $100—we squared 
382 accounts and passed recei 
Q. You say about $1007 , 
A. That was it. 


at the exact amount. 


hat would be your fare down there, Mr. Hobbs ? 
Sr pe tinge Rema 

Don’t you know the to Philadelphia is not over $20 7 
| peedgrmecnersy $20 to Philadelphia, $22 to N 
amount back ; to Phi ia, to New 
to Boston, aud haven’t those been the fares for years? 
person ever make any expenditure besides railroad 
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what your expenses actually were. I 
te of your ex as near as I can; can 
for fare on for fare back ? 
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A. I presume about $10. , 

- Q I would like to have you state whether you paid over $20 for 
; fare each way. 


Q. What is your best impression about it ? ; 

A. I don’t know anything about it. A person don’t often take a 
trip of that kind that he does not pay $100 on. 

‘Q. I want to know what your fare was each way. 

A. I don’t know; I have not made a trip since that time, and I 

don’t know anything about it. 
~Q Have you ever been to New York ? 

A. No, sir. , 

Q. Or Boston ? 7 

A. Philadelphia is the furthest I was ever East. 

Q. Had you been there before that ? 

A. At the Centennial, 1876. 

Q. Do you know what you paid for fare then? 

: A. I don’t know; it was a good deal less than it was the last 
me. 

Q. Are you willing to admit the fare is not more than $20 be- 
tween here and Philadelphia ? 

Mr. Wittarp: I am willing to admit the testimony of Mr. Perry 
that the fare is only $20 to Philadelphia. : 

Mr. Perry: Mr. Hobbes, did have an interview with me in 
my office in the presence of a Mr. William E. Hocks, a member of 
the bondholders’ committee, on or before the 26th or 27th day of 
January, 1883, Friday or er mg ? : 

A. I presume you state the time correctly and the gentleman’s 
naine ; I remember bejng in your we ty Pre ree that some 
mye «har there who represented the bondholders; so you stated 

at the time. 
Q. Now, as I understand it, the 3ist of January was on 
Wednesday, and the question is whetber it was not Friday 
or Saturday prior to that. 

A. I couldn’t state that. 

Q. In that interview did you ask me, as solicitor of the complain- 
ant in San ae we were going to do about 
paying for the land in question | 

A. I don’t think I did in just that way. 

Q In what way? | 

A. I made the statement that I proposed to get the money for that 
Pd In thet conversation did ang. to sno that you weal that 
. committee should pay for it and take the deed themselves ? 


A. No, sir. 
to me that if they didn’t do it you had a way 


b © ich yon enaid aot the eo ee ee 
"A. 1 told you I tT would in see you; that the 
to get the money for that land. - 


time had come when poopeces , 
or you say to me in substance what is implied in my ques- 
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i” A. I said in substance what I stated—that I was there to see what 
were going to do about it. Sea 
-_ Didn't say in substance that you thought the committee 
a should take the land and pay you the money for it and put an end 
| to it once? 
| A. No; I said that I was here and was going to get the 
885 money out of that land ; I wanted tosee what you folks would 
eay in reply to it, and during that conversation you made the 
statement that no money could be paid on the other until it was 
paid nae peaeens in court and the amount determined, etc. 
told you that that wouldn't do ; I had a better way to get it than that. 
You urged me to wait and get it from the bondholders as the result 
of the proceedings in court, and offered if I would do that that you 
would have an attorney issue the necessary papers without any ex- 
to us whatever. 
Q. Didn't I state to you that the committee wanted the land paid 
for out of the money to be raised on a receiver's certificate, so that 
| Se ee nenteeiienp sansa space alin ta the payment and also in 
securi ° 

: A. You made a statement of that kind, but I told you that would 

not . 


abou rt - i dl eat gop mp = 
t it in me all the ‘an 
information about i? Did I state that in substance 
at that time? 

You might have made such a statement; I can’t say 


you Fras making that statement whether or 
rte nel made in ~ at bill in _—_ to that 
idn’t you to me were 

yn’t think. I did. j wes 


: ngs. 
ea * of the proceedings?” 
ec. AM, As matters stood at that time, it was very foolish for me to 
- Make admissions ofthatkind. — 
, Dida’ till widhdtare ae time that if you would have a de- 
> the bill withdrawn and would file a short answer admit- 
dng the alle of the srt cama arp © Somanane te. 6 
53 uf taken, and a report and decree and get the money for 


you mean 
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to direct the 


g it hgee £ 4 . ; ty J 
: “4 7 @ ie «a> ate 7 Te em a? "y ; ’ 4 bay 
‘ a or we a> _ wa 4 till Sea © an. ay + ws " 


3 ¢ iin ; " : . 7" Ks, oie Saw. h $ 4 - ae Le yt * ~ 
a ; v 4 
P owed A : « oe 
. x « 
RICHARD. WOOD Rf Al...VS. THE G. T. AND & D. 


att. be - ‘ 
or vs ee Py , Cadel vy 
ee Pee ta Ete <5 1 he = 4 
ers es a a ‘. rt, oe . ~oh ¥_* +. 6 
ae 
_* * ord 
} Bata « 
- * * “* 
* . * , = * oe 
interest or 8, and to $50 feestothe —~ 
+ ] ie. 
* o. 
y : he 
Ww a 
<a 
et. 
©, 


attorneys in the case. ; 
Q. Didn’t you say to me in substance then that you did 


A. No, sir; I said I had 


whole thing done without | 
is taboo the cousuo I cugqested, end gel gear money ir seutth 


weet; 
. Yes; you i agreed to furni 
the interst, possi ly 6 per cent., and $50 for the. 


tornevs’ fees, if the court permitted that as a 


would withdraw the demurrer and let it take its course 
courts. 


Q 
I had 


Didn’t you then say to me in substance that you understood 
ne aa tg but 6 per cent. interest on the unpaid 


itivel 
a) Didn't I state to you then that that was all the law would 


y was ob- 


so, but the question of the atto 
ed and the question of further 


888  jectionable to us, because at that time we had a better way to 


" ebcoe money than that. : 
Q. After making that statement to you, didn’t you ask methen = 
how about getting pay for the attorney which you had employed, or © 3 
that in substance . . “= 
A. I did during the conversation. | 2 
Q Didn’t I state to you that I was entirely willing that —_ 4 

w;thati | 


recover for attorneys’ fees whatever the court would 
had no power té agree upon them, but whatever the court would 
— : ese a no objection +a : S : 

. Perhaps that statement might be correct, if you would couple. 
with it the advanes of the statement that a previous statement had 
been made by you that deemed $50 attorneys’ fees as being about 


ht. : , a 
- Didn't you then ask me if the court would allow your, attorneys’ = 


A. No, sir; I always took the position that the attorneys’ fees “ 


would be allowed—that we were entitled to them. 
-21—251 
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os Didn't I tell you in response to that that I did not know, but 
whatever the court would allow that that I was willing you should 


pot. 
Q. Didn’t you then turn to Mr. Nocks and ask him if he thought 
the court would allow any attorneys’ fees ? 
A. No, sir; I did not. 
Q. But you do say that I said to you that I would make no objec- 
tion to a the eeuaihe low as to attorneys’ fees, do you 
not? 
389 A. I state, as I did before, that you thought about $50 would 
bet right, leaving me to suppose that was about the figure you 
would strive to have placed as attorneys’ fees. 
-Q. Did you come up to Chicago on this business, on this suit, this 
land bu business, prior to employing Mr. Weigley as attorney for Mrs. 
wh 7 
A. No; I think not. 


Redirect examination by Mr. WILLARD: 


4 pase _ cent. do you say Mr. Starr was to pay ? 

aa Qa Tat thent a1 conversations Mr. Perry has examined you about be- 
~~‘ tween himself and you, did you any way accept of any proposi- 
=... tions of any kind made by Mr. Perry 

. __,.iA. No, sir; I declined them, and the next day I received a letter 
Sees from, him soliciting me to call around at his office, that they thonght 
is could arrange it in some way. I didn’t go there for the purpose 
seen argh to a va prt coming fo for I knew at the time that our 

from other parti 


y Fnane S. Weictey, produced, sworn, and ex- 
of Mrs. Brown, testified as follows : 


a -Direct examination by Mr. Wittarp: 
Eg You are the attorney who conducted the examination of Sie. 
:.” Hob 2... ‘you not? | 
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a to whom he refers in his testimony as 
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these land contracts with Mr. Starr; are those figures correct? =. 
A. Yes; it is 602.88. 


Q. Will you state in general what those services and expenses _ 


were for, how much time you spent, aud what you did? - <4 
A. That sum was principally for services. 1 made no epecial 


note of the expenses, alth , of course, a lawyer incurs some little. 4 


expense in a matter of that kind, but in this case were trifling 
the amount was principally for legal services. Thee services 

rendered in connection with the protection of Mrs. Brown’s rights 
in and to that land under the proceedings in the United States court, 
to which proceedings she was made a party—that is, generally speak- 


ing. BE 
891 é. — how long a period did your services cover in that 
matter | : 4 
A. Well, it covered a period of several months; I can’t sa , 
how long now; but some time in the fall of 1882—last . 
Hobbs called upon me with reference to this matter and retained 
me to represent the interests of Mrs. Brown. I represented them 
from that date up—I don’t know just when. 


» See as near as you can now remember, what was the nature 
of the services performed by you. 

A. They consisted of numerous consultations, some of them ex- 
tending over the period of — hours ora half a day.: Mr. Hobbs 


resided in Joliet, Illinois, and he would come to Ch at 
ent times and confer with me, and coming that distance of 


three months. | : 
Q. About how many —< our brief cover ? | . 
A. Well, in the preparation of the brief and notation of author: 


ities I spent a deal of time; I had in my brief 50 or 60 aathor- = 


ities, and I must have examined two or three times that 1 : 
9 Those were authorities that I had collected in moanecaale 


: $92 for the purpose of arguing the demurrer, should I ever be a 


Q. Were =p bes - fai d nable ? 
ere your charges fair and reasonable 
k leandiie 


questions involved and the peculiar and manifold questions that 


der them so, for the time and the importance of the 4 


being defendants to both 


bens trom all siden. ls, 90 we were compelled to a0 our 


arose under the various ere We were placed in the position af a 
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Cross-examination by Mr. Perry : 


 Q Mr. Weigley, what did you make such a careful examination 
of the law on that subject for? Was it to see whether the contract 
was enforcible ? , : 

A. No; to see what were Mrs. Brown’s rights in the proceeding - -j - 
that had been instituted. 

Q. When the prayer of the bill was for a decree asking the con- 
veyance of the property by Mrs. Brown upon her receiving the full 
amount of money to which she was entitled, did you think that a 

good deal of labor was necessary to ascertain her rights? . 

A. Yes; I did, under {hat particular bill, because the bill did not 
offer to pay her anything ; I did not consider that question arose at 
all, because the bill did not offer her anything. 

Q. The bill did not seek any relief as against her, _o-) upon 
the jor to her of the full amount of money to be found her due 
did it ; 

A. Yes; it did. 

Q. What was it? 
393 A. It sought to make her a defendant and put her to the 
expense of a lawauit, with a moneyed decree at the end of 

it—poesibly a decree atthe end of the litigation, and a lawsuit which 

she did not seek, and I did not see any reason why she should get 
- into it at all. 
.. @ Do you mean to say that the bill sought that result, where the ) 
decree was to pay her the amount of money which should be found 
due for the land ? . : 

oo you will ae to let me examine my pr ; the ree 
as it, sought a specific performance, among other things, an 
asked that a decree be rm ga against Mary Brown, enderlng her 


ey 


to convey these promises upon a certain amount being paid her, or 
the amount which should be found due as the balance of the pur- 
cbas ey. I took the view of it in that first place that if any 
man felt that he was entitled to have a specific performance the 
very least he could do was to offer to perfor-, and as the other 
e —— Clients did not so offer I thought it was my duty, if possible, to 
e "estan my client from epee that might extend over a period of 
=. three or four years, with the possible result of a decree against Jesse 
= 'W. Starr, who was declared insolvent, to pay her a sum of money. 
= _,..Q Then you thought it was necessary to make an elaborate ex- 
‘amination of the authorities simply because the bill sought only 
... the relief of a specific rmance or convenience upon re- 
Lermns Seo omens of money which the court should find to 
=. %. A, No, sir; the bill did not seek that; I have stated to you what 
a: the bi seek ; as I understood it, the bill asked that a decree be 
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rect, but I can’t say that it did state them in every 


I think it did not; still I don’t know just how that is; I can’t recall “3 


just the prayer of the bill or the statement of the facts. ; 
Q. Upon that statement of facts the — is the exact prayer: 
That an account be taken of the amount now due or owing to said 


Harriet Brown for the purchase-money of lands, easements, and os 
water rights and privileges hereinbefore mentioned, and that eres 


the payment to her of the amounts so to be found to be due to 


she is decreed to ae the said premises to the defendant, the said : 


City of Joliet Water Works Company, to be held subject to the lien 
of said indenture of mortgage. Now, on that state of facts, do you 
state that it is your judgment that it was necessary to make an dlab- 
— — and spend the time over this matter that you 

ave stated | 


ee 
Te 


Q. Did you deem that a demurrer to the bill such as yeu filed 
was necessary to save and abridge the litigation in the suit? — 
A. I deemed it was one of — means to be used. - 
396 Q. Didn't I state to you, Mr. Weigley, that the reason 
an offer to pay the money was not made in the original 
was because I had an understanding with Mr. Hobbs and 
to carry it out and to get the money through the order of 
on a receiver's certificate to pay the money ? 
_ A. I don’t recollect of your stating that; I recollect 
to me to go dhead with the litigation and try and get 
for a a from some sou 
Qa n’t I state to you in substance that, so far as this 
was concerned, I a it entirely as a friendly matter ; 
myself and Mr. Hobbes, and the reason why I did not make that 
gation in the bill was because it was an entirely friendly 
ment between me and Mr: Hobbs, and that I\ proposed by it 
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A. My recollection is that many of the substantial facts werecom 
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the money exactly in the way I told you, and only asked a decree 
upon pe of the money ? 3 

A. Well, you might have made that statement to me in substance. 
I did not regard that as amounting to anything, because I did not 
know by what authority you or your client could ask her to litigate, 
with the ibility of getting some money at the end of the litiga- 
gation.. me state further, in answer to that question, that I saw 
no reason at that time, in the light I looked at it, why I should 
make any arrangement with you whatever of that kind, because I 

- never have and do not now see wherein your client or any 
397° one is entitled to a conveyance of this property. 
ready to do whatever was right in the matter, and to abide 
by whatever order or decree the court might make, but I thought it 
was my duty to insist that that decree should be acquired in a 
proper proceeding and in a proper manner, and that in so far as 
the decree was properly entered wo, of course, would obey it. 

Q Then, in your jndgment, the complainant in that cross-bill 
had no right to any relief? 

A. I have not said that; what I did say was that I had found 
nothing on the face of the proceedings which entitled the complain- 
ant in that proceeding to any relief whatever. 

Q. Do you now state that you did not consider that under that 

ing a specific performance of this contract could be enforced ? 

A. I say it ought not to be enforced. 

Q. Wasn't it a opinion it could be? : 

A. It was. The weight of the authorities is plainly agaiust it. 

Q Didn’t you state to me in a conversation about it that I could 
never enforce that contract in that proceeding ? 

A. I don’t think I ever did. 

Q Did'nt you state to me thut — had spent upwards of ten days 
in this thing ; that you had gone to the bottom of it; had made an 
elaborate brief, and that I could never recover in that suit ? 

A.I may have stated you never could recover in that suit. 

398 Q Didn't you state as I have indicated in my question ? 

. A. I don’t recollect. I had several conversations with you 
=. ,and I cannot recollect, but I say that was my opinion. 

x. -Q You might have said it to me? 

a. ° As Yeo; I might have stated that. 

a. inv em say it - your opinion that no recovery could be 
Shad ia eding ) 
oo. A. Yes; it was my —_ 
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to me to perform, either yourself or your client, and I did notcon- = 
sider that it was anybody’s business as to wh we were willing =~ 
oo FEHR of nel, NNER OS SSRany RAS GS SET ee 
sition to ask us to do so. | 

Q. Do you remember what the points of your demurrer 


were ? 
399. A. Yes; I recollect generally. The record will = yes for 
; OR ae There were several grounds, but the record will speak 
or iteelf. 
Qd = Weigley, you have stated that Mr. Hobbs gave you 


A. I stand by Mrs. Brown. 

Q. On account of these services ? 

A. Yes, sir. | . 

Q. Was (me of that money paid by you or your firm back 
to Perry Hobbes ? * 

A. I decline to answer that question, as pertaining to our private 


— and 1 Sane 
Q. I repeat the question. De you decline to answer ? 
A. I do,as being impertinent. 
Mr Witiarp: Do you mean to Perry Hobbs personally, or as 


agent ot Mrs. Brown? 
Mr. Perry: I ask the question. 
Objected to. 


A. I decline to answer the question. All questions with reference | 
to Mrs. Brown in this matter may be proper, but questions with ref- 
erence to Perry J. Hobbs I do not think are proper. 

Q. What I mean to ask you by that question is whether or not 
of the moneys that you say were paid to you, you shares any por- 
tion of it, and, if 80, what portion, to Perry J. Hobbs? 


Objected to. 

A. I will state that I had no arrangement whatever for the shar- 
ing of fees with Mr. Hobbes. Further than that, what I may have 
done or may not have done with reference to Mr. Hobbe on or 
any other occasion I decline to answer. I will state that I had no 

agreement by which I was toshare these fees with Mr. Hobbe. 
400 Q. Do you decline to state whether or not you did in fact 
share them with him? . 

A. I did not share them with him. 

Q. Do you decline to state whether or not you paid or allowed or 
gave him any portion of said fees? < 

A. I decline to state whether I paid him any money om Say Stee: 
sion under any circumstances whatever. I say I did not share my 
8 OF the 7 hich id to an 
| f the money w you say was you—$602.38—was, | 
any portion of that or + Se see which that represented paidto -% 
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. : Redirect examination by Mr. WitLarD: 
3  Q Mr. Weigley, did you not consider that whether or not there 
ae was on the meritsa right to have a specific performance by Mrs. 
3 Brown, she could not be compelled, in a proceeding instituted to 
- foreclose the mortgage, to litigute that right ? | 

pt A. I did. That was one of the questions I considered and worked 
x upon. I went upon the theory that the bill was multifarious; that 
she could not be se to employ attorneys and go to the ex- 
pense and trouble of litigating questions in which she had no 


earthly interest. 
Q. Did qo not consider that it would be cheaper to demur upon 
what you ht grounds and have her out of the case than 


to have her fn there and subject to all the expense of a liti- 

401 gation, and in the end get no more than she was entitled to 
: and would get outside of a suit? 

A. Idid. One of my main objects was to save her as much liti- 


gation as possible. . 
Q Wasn't this $692.38 that was paid to you absolutely your 


A. en 


Recross-examination by Mr. Perry : 


Q With the allegations in the bill substantially accurate as to 
the terms of the contract for the purchase of the land, the amount 
the purchase-money, and the amount that had already been paid 
account of the ney, and the prayer that an account 
the due, and a decree for a specific rmance 

ment of that balance, did = think that Mrs. Brown’s 

imperiled by the filing of an answer admitting 

and letting the prayer be carried out? 
are reason that it assumes 
assume in my answer. There were varia- 
the facts, but what those variations were 
@ comparison of the memorandum with 


think I am called upon loeb lsaies a 
in answer to questions put to you, given 


ed what I did and what my 
will make one statement, 
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408 ° Warranty Deed from Harrie Brown, Grantor, to Frank Samucl, 


This indenture, made this Sist day of January, in the year of 
our Lord one thousand eight hundred and eighty-three, between 


pe gender A serge , and sold, and 
ents doth grant, bargain, and sell, unto the said party 
part, his heirsand assigns, all the followii bed lot, piece, or 
aia binge trent Joliet, in the county of 


l and State of Illinois, to wit: 

Part of the east half (E. 3) of the northwest 
+) of section fourteen 04, in township thirty-five(85 
range ten (10) east, of the third principal meridian, as fol 

mencing on the west line of said half quarter section, in 


4 
: 


the 


iff 


l 


pes 
y 


[ 
Li 


Fi 


; 
aF 
a 


inurt 


~ 
* - 


. . _ a mes,” : 
a, e a pal wil Le ie ee 
* i. r*- ry - 


‘ ae . . { ea ae eet” oh x * ‘o rie 
err re eA ~ 
s ., z oe . . 
A pipe ent tag va THE. . AND EB OO: AD 


Bo owners of anid real estate or any part thereof or interest therein ; 
= and the said second , bis heirs and assigns, is hereb hereby granted 
=. . the right of access to and upon the borders of said springs and 
ba  ~—s«»« seater way whenever | to clean and protect said sprin 

: ‘water way, and water, and to cover said way or conduct said 


water in p Pipes. or otherwise from said springs to said granted land 
—_ of highway, as the second party, his heirs or assigns, may 
deem necessary, 1t being the intention of this instrament to grant 

and convey to said second party, his heirs and sn ow er nay ge 
petual right and easement for the purposes a in 

407 . fat | = of said half quarter section lying south of said high- 
raed Said second cael his heirs and assigns, shall build any 
canteen access to the land in the south west 

ertlon of enid bal quarter section south of said ~ Said second 

party, his heirs easigns, may ae a era the margin of 
said water course and 


water and water way, and it Ibe the duty of 
and assigns, to maintain said fence. ald is be'eoctomnee 


moray. yd his heirs or assigns, to bank the bordece of said 


so as to protect the same against surface 

he or they shall be required to furnish ee 

or assigns, sufficient tile drainage for the south 
owned by her or thom, 90 as 

i — part 
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us 
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place therein 
no family other than those 
therefrom without remunera- 


ending in beg United States 
ward 


wn, but 
ied 
oe 

nant and said first party and others 


alte bs interest therein claim the right to a 
above-described 


vhetween oid first party ht pm Jesse Starr, now 
‘hereby covenants and to hold said 


said Jesse Starr, and 


“3 il echer suits brought: 
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necessary across said water way to enable said first | 
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411 the same are free and clear 
liens or claims except as a 
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Ambrose F. O’Connor, a notary public in and for the said 
in the State aforesaid, do hereby certify i 
personally known to me to be the same 
scribed to the annexed deed, appea 
and acknowledged that she signed, sealed, and 


therein set forth, including 
Given under my, 

412 January, A. D.1 
[sEaL. 


AMBROSE F. O'CONNOR, 
Notary 


The grantee within named is to save Harriet Brown harmless: | 
from the taxes of 1882 on the within 9.60 acres. : +e 
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(Endorsement.) 
No. 126,952. . 


IT certify that this instrument was filed for record on the 3d day 
of February, A. D. 1883, at 8.30 o'clock a. m., and duly recorded in 


book 222, page 40. 
7 ROBERT CLOW, Recorder 
418 &414 Which was all the evidence offered on the hearing of 


said ; 

And forasmuch as the matters above set forth do not fully a 

of record, said defendant, Harriet Brown, tenders this her certificate 
of evidence, and that the same may be signed and sealed ac- 


cording to law, which is done accordingly. 
H. W. BLODGETT. [sat] 


"Endorsed: Filed Aug. 2, 1888. W. H. Bradley, clerk. 
referred to in the 


virtue of the annexed 
ze Charles Batchelder, Eeq., or any jadge or 
, Jastics of the peace of the county and State last mentioned in the 
in’ the matter of the petition of R. D. Wood & Co. 
| now pending in the circuit 
i } the northern di of Illinois, 
. Wood & Co. are petitioners and The Guarantee Trust 
mo ge ogi, y is complainant in said crose-bill, on the 
and f cross-complainant, as follows, to wit: 
is your name, age, occupation, and place 


second. Do you know the parties to this suit or 
‘of them ; and how long have you known them, 


notice and 


2 . er ” ck , 
poly Ha hr Pees, 


- Inter. seventh. At the time you purchased aid -bo 
nave Guy lnnowtedgn antian Sy . 3 
source the coupons 
had not been 


of any facts which led you to 
coupons had not been 
Inter eleventh. If 


419 Uwrrep Srarzs or AmEnica, 
Northera District of Tlinoie, 


v8. Bill. 
t Tue Crry or Jotuzer Water Works Company = 
7 Tue Guarantes Trust & Sars Derosir Company 


vs. 
° Tuas Crry ov Jouier Waren Works Compaxy 4 eal. 
In the Matter of the Petition of R. D. Woop & Co. 
Cross-interrogatories on behalf of said petitioners to Joseph Hiller 
Foster, a witness to be examined on behalf of said crasscom- = © 
plainant, on commission to be issued to Charles E. Batchelder, 
Jadah & Willard, their solicitors; 
dizect interrogatories to said Fester, 
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‘game call for av correspondence of A. W. 
s-dasiidinn or quavenatien with said A. W. 


ry 1. If you have said that at the time you 
purchased sai ids the coupons of “series No. 1” were de- 
tached therefrom, now state what inquiries, if any, you ever made 
in regard to the said detached coupons, and of whom and when and 
what answers you got to said inquiries. 3 

.- Cross-interrogatory 2. At the time you purchased said bonds what 
knowledge, if any, and how, from whom, and when obtained, did 
you bave in regard to any cou then detached from said bonds. 

| DUPEE, JUDAH & WILLARD, 
Sol’re for Petitioners. 


Tho said Joseph Hirer Foster on oath deposes and says in— 
Answer to interrogatory first. My name is Joseph Hiller Foster ; 


m is fifty-eight : J am the treasurer of the: Portsmouth 
Savings Bank; ioe oat Portsmouth, New Hampshire. 

Answer to interrogatory second. I am acquainted with Edward 
R. Knowlton and R. D. Wood and have been at the place of busi- 


and Guarantee 


nowt 


= met Mr.-Knowlton in Jan 
_ Anewer to i 


A. 


W. 


. ae 


None whatever. 
. Not the least notice, knowl- 
said matters. 


fa in Gotober, 1883, was 
ia , 1882, was 


a 2. 


-  Eenaateon ce altaas 


a |. 
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In answer to crote-interrogatoris by Duras, Durzs, Jopan & Witzap, is “S 
solicitors for as fi SS a a 


said Joszepn Hitter Fosrer on oath says: 
Answer to cross-interrogatory 1. At the time of the 
said-bonds I made = gr 


no cause to suppose they had regularly paid and x 
in fact, nor thought of it antil o said meeting with Starr in oF 
1882. I think I made no inquiries of him, Starr, at that time. “There R. 
was considerable general conversation there at that time, and It 

heard Mr. s assertion that he held such coupons, but I 
423 did not su no fom could % . — claim against said 

Joliet Water Works have made no inquiries 
since of any one that I mo» mga 


Answer to cross-interrogatory 2. None at all. 
” JOS. HILLER FOSTER. 


Unirep Srates or Auznica 
Mh hares Hampehire, County of Rockingham: 


ly appeared before me, the subscriber, a commissioner ap- 

pointed by by the cireuit court of the United States for the northern 

istrict of Illinois to take the testimony of Joseph Hiller Foster in 

canner teen ae tention bameet thea Bestahaatn Savings 
at 

Ba he 9 nag nee ee wy 


the seventh day of 
1888, ot duly swore to annexed and above-named 
before the same was begun, and again after the same was 
and subecribed the same. The answers to 
ries and crose-in 


Copies of Letters from A. W. Beasley & Co. 
1. “A,” C. E. B. 
New York, Febr’y 19, 1881. _ 


J. H. Foster, Cas., Portsmouth, N. H. 


Dear Sir: Your postal concerni oy & ae bates be teary Co. 


% ‘ry he ie 


? 


2. AND 4, D. 00. AND -. 
ly bound to 


— Ps pee 7 
tine a Y ' ~.% 
. : 
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is pi guarantee the 
makes = “a lya one 
ame. e send you 
r. Knowlton, — of the Will Co. ) 
Joliet, concerning these bonds, which please read care- : 

. We have investigated into these bonds very — from one ei 
examination, believe them: to be first-class securities. y are bein 4 
readily bought by New England savings banks, insurance Co's, | 
other conservative investors. Price, 98 & int. > i 

Yours respectfully, — ——, ; z 
2 “B" CEB. | 
| New York, Feb. 26, 1881. | 
Jos. H. Foster, Tr. : 
Dear Sim: We have been expecting some word from you in rela- 
tion to the city of Joliet, Ill,6% water-works bonds; will say that 
these are a choice lot of seourities: We are selling them ily to 
savings banks, insurance comp’s, private bankers, &c.; the bonds 
are a desi investment. If you could use a block of $25,000 right 
oe eae make the price 97c. & interest. An early answer j 
ours truly, | ——, | 
3. “C,” C. E. B. 
New York, March 1, 1881. < | , 
of 28th ult. to hand. In reply : 


+g 


ee 4.“D,”"C. E.B. 
ee | | New York, July 29, 1881. . 
e+ , A. meso Portemouth, N. H. 
-. «Duan &e: If you wish to make any inveetment now we have left 
Tame of the City of * Joliet, Iinois, Water Works Co.” 6% ist mort. 
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re é : _ ! “a or ve ce 4 
J 2 he ps 
gage bond- for sale, and can let have them at par and + 
. > 
delivered i a 
n q are now . 
: bi Pat 


3 j them at once should you want them. They have bem bought by 
good banks, insurance companies, etc. 


lly, A. W. BEASLEY & CO. 
| 5. “E/"OEB 
| New York, Aug. 1, 1881. 


Jose. Hiller Foster, Tr., Portsmouth, N. H. 

Dear Sir: Your telegram, “Send seven or ten thousand Joliet 
water works,” is received. We will furward you $7,000 of $10,000 
of the bonds this week at par & interest. : 


I Respectfully, A. W. BEASLEY & CO. 
| Insert 7. 
6. “G,”C.E.B. 3 
“‘ New York, Aug. 3,°81. 
| Jos. Hiller Foster, Tr. : 


Dear Siz: We forward by Adams Ex to-day the other 
ke ater Works Co. 6% bonds at & int., 
enclose herein a bill of same. P remit N. Y. draft 


428 when the bonds are received. We thank you for the order & 


‘ ready to invest. 
: Yours respectfully, _—_-——. 
7. “F” CE B. a 
"NewYeax, Aug. Ind, 1881. 
Jos. Hiller Foster. Tr. 


Dear Sim: We ship you t Adams Express $7 of a 
Joliet, Til., Water orks bore i int. lst-m't'ge mg Ae ag 
yt mesa ener: a ~ ee ~ of or * 
please remit us na New aswe prefer it - 
to a Boston draft, & can use it better. The other $8,000 bondswe 
will be able to forward you to-morrow or day after. 
Trusting this is entirely satisfactory to you, we are, 


e 
as 

] “4 
aD ===, a 
? + ~ ~o a 
. s crane 
ee 


23—251 


will be pleased to furhish you with more bonds when you afte t 


—. 2. te ne SN ae + » 7 gh dr ¢ tg whe “y 
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* ale . 4 m eS 
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Endorsed bill. 
New Yorx, Aug. 2nd, 1881. 


Sold Jos. Hiller Foster, Tr., - &e W. Beasley & Co., 98 
Seek $7,000 000 City of Jo iet, a ater Works 


Compan at $7,000 00 
Interest fo ree days at ee i sineinineejnenepacianme enesemaniateetnts wnteN 37 97 
ea $7,037 97 
Nos. 76 to 85, incl., 205, 207, 239, & 240. 
8. “H,"C.E.B. 
NEw York, Jenuary 12, ’82. 


429 . Joseph H. Foster, Tre’s. 


Deak Sir: wong meena of 10th ins. rec. In reply will say 
that we were very much oweW. on hearing last week that the 
one reer off Joliet W. W. Co. bonds were not paid. After 
the same since then we have been informed that 

ng made to pay the coupons as soon as possible. 
e will oeoon farther f into the matter and feel they will be paid in a 
short time. 
Yours very resp’t’y, —_ —. 


P 9. “J,” C. E. B. 
New York, February 28, 1882. 


Joe Hiller Foster, T’ea’r. 


Dzar Sir: to your favor of 28th concernin the Joliet 
Water Works Coat will say that we received -. recent in- 


F  fatmation about them. We suppose the fands will be supplied at 
»° Philadelphia to pay the Jan’y coupons. The wo nderstand 
cad being by the citizens of Joliet. 


the aly fr 
” @empons, 


© com 
-_ of one of their meee, aa — amply supply 
purposes. When we learn an new 
will advise you. ™ 


‘) Filed Dee. 10th, A. D. 1888. Opened Dec. 18th, A. 
For Mr. Perry, att’'y. Wm. H. Bradley, clerk. 
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430 In Re Petition of R. D. Wood & Co. 
Unirep States or AMERICA, _ : 
Northen Dsbria of Ti pe: 


To the Circuit Court of said District. 
EpwarpD R. KNowLTon 
ve. pan 
Tue City or Jotret Water Works Company 4 al. 


GuARANTEE Trust & Sare Deposit CumPANy 
v8. come 
Tag City or Jotiet Water Works Company 4 ail. 


431 Interrogatories referred to in the foregoing notice and to 
be answered by A. W. Beasley, a witness to be prod 
sworn, and examined under and by virtue of the an 

432 commission before Henry L. Hinckley, Esq., or 
master in chancery, notary public, or justice 

the county and State last mentioned in the within 

matter of the petition of R. D. Wood & Co. therein men 
referred to and now pending in the circuit court of the 
for the northern district of Illinois, in a cause wherein 

antee Trust & Safe <n Company i 

City of Joilet Water Works Compan 

which cause the said R. D. Wood & Co. are petitioners, 

and behalf of said cross-complainant, as follows, to wit: 


your name, occupation, 


5 
Ay 


; 


i 
E 


: 
i: 


* 2 


hether or not you 
1881, acted ‘as 
sale 


ale —_ ” ‘ete 4 
¢ Ye as sy ens Ss 
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180 .HARRIET BROWN VS. THE G.7T.ANDS.D.CO. AND | 


tached to said bonds or to any thereof at the time the said bonds 
wére by said Starr delivered to you for sale. 


‘with the coupons, series number one, attached thereto. 

‘ Inter. seventh. The said Starr, in his deposition heretofore taken in 

this cause in support of thesaid petition of R. D. Wood & Uo., swears 

that when he delivered the said bonds to you for sale, in January, 1881, 
> he delivered them to you with the coupons, series No. 1, thereto at- 

tached, and that you negotiated the bonds with that series of 
484 coupons on them, and that on the sale of said bonds by you, 
| you paid the purchasers thoreof for those coupons, and he, 
Starr, afterwards paid you for the coupons and took them up. 
Please state whether or not this testimony of said Starr is true; and, 
if not, state what the facts are in relation to said matter. 

Toter. eighth. The said Starr in his said deposition further swears 
that coupons, series No. 2, on said bonds, ~ <y by your firm for 
him between ist January, 1881, and 1st July, 1881, were paid b 
him in the same way as he states as above that he paid series No. 1. 
state whether or not this testimony of said Starr is true ; and, 
if not, state what the facts are in relation to said matter. 
Inter. 9th. In answer to a question put to said Starr on his 
examination as to whether he had any a ent with 
of series No. 2 upon said bonds should be sent to 
than to the Guarantee Trust and Safe Deposit Co 
aid Starr in his said deposition swears that at one ene! pa told 
te ap apd nga hold your customers an the 

ek ee the uested that the interest be col- 


lected : Starr, did not assent to that, 
for he : todo with it; Ce amma: nade a 
to the Guera ud Sa t Company for payment, and 
thet he asked them and you said you had 
‘Fequested collect the interest. Please state 


Starr is true; and, if not, state 
to said matters. 

deposition further 
- told Se + — be a de- 
‘he would take up an coupons 
Please state whether ae this testi- 
je true; and, if not, state what the facts are in 


t 


, dated 25th June, 1881, addressed 
| N. Y., was shown to said Starr upon his 
SasRIDALO write to said Treman, in su 


opts Aas 4 
ae 

age 

~ 3, 


due ist of July, 1881, cut off of the 
%-Water Works Com will be at 


9 
on 
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Inter. sixth. State whether or not you ever sold any of said bonds 
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Inter. 12th. The said Starr in his said deposition farther 
437 swears that he gave directions to your firm to inform the. . © 


a * 
<. 
a Pe 


holders of these coupons that he intended to hold the 
so paid as still unpaid and asaclaim against the said 
company. Please state whether or not this testimony of 
is true; and, if not, state what the facts are in relation thereto. : 

Inter. 18th. State whether or not the said Starr ever told you that 
_ he intended to hold the said coupons so paid by you for him as a 
claim against the said company. . 

Inter. 14th. The said Starr in his said ition further swears 
that you sold some of said bonds in July, 1881, and that you sold 
them with the coupons, series No. 2,0n them. Please state whether 
or not this testimony of said Starr is true; and, if not, state whatthe - 
facts are in relation thereto. fe: 

Inter. 15th. The said Starr in his said deposition further swears 
that the $10,000 of said bonds held by the Portemouth Savings . 
Bank and purchased by it after ist July, 1881, were sold by him 
with coupons, series No. 2, on them, and that your firm may have“ 
cut them off and Starr paid them. Please state whether or not this 


ss your firm knew S 
water works company a property, 
it, in this way, we 4 you took up a 

yourselves at one 
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Inter. 21st. en on ll 
matter or thing which may be a benefit or advantage to the hocanties 
at issue in this cause upon said petition or either of them, or that 
may be material to the subject of this your examination on 
matter in question or this cause upon said petition? If you —, 
ee our answer. 
NDFORD B. PERRY, 


Sol’r for Complainant in said Orose- Bill. 
441 In Re Petition of R. D. Wood & Co. 


Unirep Srates oF AMERICA, t 
Northern District of Illinois, 


In the Circuit Court of the a States for the Northern District of 
inois. 


Epwarp R. KNowLtTon 
v8. bin 
Tae City or JOLIET WATER Works e al. 


THs GuARANTEE Trust & Sare Deposit ComMPANY OF 
ee Croes-Bill. 


Tar City or JOLIET Warxe Works Company é al. 


Objections of said tioners to interrogatories to be propounded 
to A. W. Beasley, em to be examined on behalf by said croes- 
es on commission to be issued to Henry J. Schenck. 


ed ers, by Dupee, Judah & Willard, their solicitors, ob- 
1 Sth, 14th, 6th, 18th, and 20th of said in so 
considering the evidence of said 


to the 
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- . Cross-interrogatory : : se 

7 At what rate and for what amount in each sale of said 

' made by you were said bonds sold, and to whom? 
442 DUPEE, JUDAH & WILLARD, . 

For R. D. Wed & QC. . 


| (Endorsed :) Filed Dec. 15, 1888. W. H. Bradley, clerk. 


3 ition of A. W. Beasley, a witness sworn and examined this _ ‘s 
day of January, 1884, in the city of New York, under the ©] 


oor 
ae % 


bonds 
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a te > 
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pany.and the Guaran ——_ 
Company, and have known of them sin uary, 1881, or 
abouts; I also know of the firm of R.D. Woud & Co. I think I meé 
Edward R. Knowlton in March of 1882. : 
To the third direct interrogatory he says: I know Jesse W. Starr, 


Jr., and have known him since about December, 1880. 


To the fourth direct in tory he says: In the year 1881 
af said firm of A. W. Beasley ocak (n agents, I presume 
| 443 for said Starr for the negotiation and sale in the market of = 
: : the bonds referred to in aedrenog nag The arrange «5 
Ry ment (which was entered into on or about the 12th day of Janu-. . = 
ary, 1881) was that he should deposit with the Kountse Bros.said 
bonds, as to one hundred thousand dollars thereof, par value, sub- 
{ect to our order upon the payment of ninety per cent. and interest, 
| e received the first of these bonds after the lst of January, 188), 
and on or about the 12th day of January, 1881. Said ar 
»' . ment was between said and my firm of A. W. Beasley & . 
To the fifth direct interrogatory he says: They were not. 
To the sixth direct interrogatory he says: We did not. 
To the seventh direct interrogatory he —_ Neither of the state . 3 
ments contained in this question is true. We never received anyof = qj 
said bonds with coupons, series No.1, attached. We never > . a 
on them. x fo aie oy 
d us for any of them. Itwould —% 
nesslike to offer for sale or attompé =. 
e bonds, not then known iu the market, with / 


4 


164. MARRIQT BROWN Va. THE G. T. AND 8. D. CO. AND 
account and the coupons delivered to him. Some of these bonds | 
sold in: the: latter part of a (about seventeen thousand 
dollars in amount), were sold with coupons, series No. 2, cut off, and } 
these coupons were not charged to said Starr, but were turned over 
to him as the property of the Joliet Water Works Company. 

To the ninth direct interrogatory he says: We suggested to said i 5, 
Starr that it would be well for us to pay the coupons on the bonds ! 
while we were selling them, and to this he readily assented. This | 
related wholly to coupons, series No.2. We never had anything to 
do with series No.1.. We + ger any coupons of any series 
to the Guarantee Trust and it Company for payment, 
‘neither did we ever regard the holders of any of said coupons to 
allow us to collect them. All we did was to notify our customers 

holding coupons of series No. 2 that they would be paid at 

445 our office, and this was done with the full knowledge and 

- assent of said Starr and he refunded to us all the money we 
advanced to — by said coupons. | 

To the tenth direct interrogatory he mays: Mr. Jesse W. Starr, Jr., 
never made any such statement tous. If he had done so we should 
have declined to offer any of said bonds to our customers. On the 
contrary, said Starr always assured us that the works would pey and 
become a profitable enterprise; that the water works were in a healthy 
and condition. During all the-time we were selling said 
we had no idea that there would ever be any default in the 
ao merle re eaclg them, and said Starr never told us that P 

To the. ‘anon d ; h The } M 

irect interrogatory he says: The letter to Mr. at 
Treman was written with: the full knowledge and assent of said : 
Starr and for the reasons and with the understanding stated in the 
anewer to in nine above. 
: The said Starr never 


the holders of said | 
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ms when paid ay wenvald tetaes on to-wvenvbedy. 
mad: Saiinaaaiay-er-naticl to the esateany we cheald 
‘ny more of the bonds for sale to our customers. 
akc ys: He did not. 


peasect imterrogatory he says : We never informed 
Sremesed bonds from us after the ist of July, 1881, 


af *. 2 * " - 
~ « — 
oats ie 
ae 
ae 


* , 
i ae, ly — = 
4 o 


ee a | ere y Paes — Sn va * “ +e aa oe. ae * et: oe n 
‘ % ate a, “ae Pr, 5 . Se op ae OR ol ee OP ge ery | eee ~~ we 
oe alia dca SN iy his 
. . : < : ce Ce 
| : a | PRT Fa PE Ran 
‘ : : 


with coupons, series No. one and two, detached; that those 
were not, in fact, paid or that suid Starr held them as claims 
the water works company and its property or anything in substance | 
like that; in Pot. said Starr had never told us that he ex- 
pected to so hold the coupons or that he expected to make 
any use of them whatever. | 
‘To the seventeenth direct inte tory he says: We sold 
some of said bonds for account of said Starr as late as the 8d of Aa- 
gust, 1881, and acted as his t up to that time; but sold none 
after that date. We then tried to settle our account with him, but 
did not make a final settlement until the summer of 1882; said 
Starr did not withdraw his account from us in April, 1881. . 
To the eighteenth direct interrogatory he says: This statement is 
wholly untrue, in substance and in ‘beet, except that it is true we 
paid certain of the coupons as is above stated, but in no other. way. 
To the nineteenth direct interrogatory he says: This statement 
also wholly untrue in every particular. 
— ee direct ey on This statement * 
also wholly untrue in e particular. only cou 
us, and about which pr. had any Picea: ~ whh salt Bt Sarr, 
are those above mentioned, which, as before stated, we with his 
nr and consent and with the understa as above 
sta e 


To the twenty-first direct interrogatory he says: I know and can 
set forth nothing further which I suppose can be of benefit or advan- 


to the parties hereto. . 
448 the cross-in ‘he says: We owed the following 
to the following-named persons at the 


amounts of said 
To Bennington County Savings Bank, $3,000 of said bonds, at 


following rates : 
To Foster, Sheldon & Smith, $5,000 of said bonds, at $96. 
To Wm. H. Moore & Co., $5,000 of said bonds, at $0 
To Corbies, Marcy & Co., $5,000 of said bonds, at $073. 
To William Bu $5,000 of said bonds at $07. 
To John G. Kimball, Tr., three thousand dollars of said bonds, at 
ninety-seven and one-half cent-. : 
To Wm. H. Tibbits, fifteen hundred dollars of said bonds, at 
mL P Sesten president of the Bennington County Savings 
: , as rin 
ee Cees Se ee a ee 
cent-. om 
To David Hord, eleven thousand dollars of said at . 
“TOLL Tromon. te eight th sas Ga i 
wen ousa 
mee and one-half cont. mains 
To E. G. Benedict, five thousand dollars of said bonds, at one dol- 
ler Cit %, 06 pas), end to: Ses. Sitar Wester, Je. ton Ssesere 
lara of bonds, at one dollar—that is, at par; said Jes. 
Foster was treasurer of the Portemouth Savings Bank. 
wily ef A W. BEASLEY. 
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bre 449 Srats or New Yor«k, ba 3 
2 Oity and County of New York, ; 

I, Henry J. Schenck, commissioner, do hereby certify that the 
foregoing answers (to the annexed interrogatories) were sworn to and 
subscribed by the witness, A. W.. Beasley, and that such answers 
were taken in the city and State of New York, on the twenty-fifth 


day of Jan one thuusand eight hundred and eighty-four. 
, eee “6 HENRY J. SOnENCK, 


‘(Endorsed :) Filed Jan’y 28, 1884. Wm. H. Bradley, a oy 


450 The said LaFayette L. Treman, being first duly sworn by 

me as a witness in said cause previous to the commencement 
of his examihation, to testify:the truth, as well on the part of the 
cross-com plainant- as the cross-defendants, i in relation tothe matters 
in contro between the said ocak callie and cross-de- 
oe as he should be interrogated, testified and deposed 
as ws: 


‘In first. State your name, age, occupation, and place of 
=a age, pati D 


ette L. mn? io? FT years; occupation, 
Tom 
ema State w cote rties to this 
suit or either of them. And, if so, how long have you known them ? 
Ana. I first met Edward R. Knowlton in the spring of 1883, I 
think. I have never met him but that one time. I do not think I 
have ever met any of the other persons who are parties to this suit, 
except Jesse W. Starr, Jr., whom I first met in Philadelphia, 
451 in the fall of 1882, and the Messrs. Wood, of the firm of R. 
| D. Wood & ons whom I met at or about the same time or 
somewhat later. 


dated ih Dosraber, . Did you at any time purchase any bonds 
ber, 1880, issued by the City of Joliet Water Works 
ot woes y, of Joliet, Illinois ; and, if so, at what time and times, and 

Aan ASME what did you pay for the 


the City of Joliet Water 
tothe amount of $13,000, 


ke 


on June 10th, 1881. I 
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452 ence? And, if s0, please 
fon an wake ae oo te and ‘0 your porchans 


thereof : 
con I purchased all of the bonds by correspondence. The letters 4 
marked bit “ A,” “ B,”“C,” & “D” were received by me from | 
A. W. Beasley & Co. in cibenlien ‘The letors marked as above are “3a 
eo fifth. H thousand dollars of said bonds, 
D to ow many 3 
— value, did you purchase of them, and what did you do with 4 
ved I purchased i _ wv tage oe face value, of these bondsof the =~ 
firm of A. W. = xy & Co. I .  dalivere all of theee bonds to 4 
erry, icago, icitors «2 

ter, to — by him as said Foster's solicitor = 
clerk of this court on account of his pu 3 
water 2S, ea 
the surles ef exapoan, ten 142, d0 Proper ist January, 1681, 
series of coupons, Nos. ue, y a 
—- July, 1881 or either thereof d ed therefrom ; saa if so, “9 
Ans. At the time I purchased the first installment of $18,000 — ; 
the series of coupons No. 1, due Jan. Ist, 1881, was detached from . ~ 
these bonds ; series "No. 2, due July ist, 1881, was annexed.’ . + 

458  Thesecond installmentof bonds pa me had both os 
first & second series of coupons, due January ist, 1881, & a 

Ist, 1881, respectively, detached at the time of rehage. An allow- a 
ance of interest was made to me on account of the second i 
— being detached, as I have stated in answer to interrogatory a 
Interrogatory seventh. If series No. 2 of said ‘any 
thereof were upon said bonds — you pu any a 
whether they were afterwards to you at or soon thir 
maturity; and, if so, state under what circumstances & by whom = 
~ -_ If you received any letters from said A. W. ey: 2 
tive thereto, please annex ies thereof to your a 

tion and state whether or not said coupons or any thereof were paid: a 
pursuant to the request contained in such letters. | Oe? ae 
Aus. The series of interest coupons due July ist, pr a 
ae rte a 


purchase by me. 
of New York, on or pred J 
by me in compliance with 
me. The letters marked “ 


ei 
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thereof as unpaid and as subsisting claims against said water works 


Ans. Thee interest coupons were sent to A. W. Beasley & Co. for 
payment & cancellation and not for sale. I had no other idea but 
thet ow were paid and cancelled. They were not sent for sale and 


would be paid on sendi 
funds in their hand with 


any svurce th 
455 were not regularly paid and cancelled in fact; if so, what? 
Ans. I did not. 

Interrogatory tenth. At the time you purchased said bonds did 
you have any notice, knowledge, or information of any kind from 
any-source that the coupons detached therefrom were held by Jesse 
W.Starr, Jr.,of Philadelphia, or by any other person as not in fact reg- 

_ , ularly paid and cancelied and asa claim against said water works 
company secured by ite mortgage on its property given by it to se- 
- eure said bonds; if so, what? 
Ans. I did not. 
’  Interrogatory eleventh. At the time you purchased said bonds did 
you have any notice, knowledge, or information of any kind from 
any source that said Starr was paying or bad paid any of said cou- 
eid a the first series _ was - 1. claiming to bold them as un- 
an rpose ; if so, what 
Ans. I did not 


Interrogatory twelfth. At the time you sent said coupons of the 
second series to A. W. Beasley & Co. for payment did you have any 
notice, knowledge, or information of any kind from any source that 

the same were to be paid by or for the account of said Starr, 
6B ot by him as in fact unpaid for any purpose; if so, 
; wi 

tei = + th. At the rchased said bonds 

” | irteenth. At time you sai 
c orany thereof had you any notice, soiieien or information 
ary he ind from any source which led you to suppose or suspect 
apes were not in fact regularly paid and can- 


fourteenth. Did es Ae purchase any cou- 
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ist, 1881, having been cut off from these bonds, as I slated 
ewer to interrogatory third. : : 

To fifteenth. Do you know the said Jesse W. Starr, Jr., of 
Philadelphia, a contractor and builder of water and gas works; 
457 ifso, when and where did you first make his t 

Ans. I first met Mr. Starr about the fore part of October, 

1882, in Philadelphia, at a meeting of the committee of the bond- 
holders of the City of Joliet Water Works Company. 

me wae 6 sixteenth. Were you a member of the commitiee 
appoin ed by the holders of said bonds of said water works company 
to have charge of the proceedings for the foreclosure of the mortgage 
given by said company to secure said bonds? | 

Ans. I was. re 

Inte tory seventeenth. When and where did said committee 
have its first meeting ; and, if it had a second meeting, about when 


did it meet, and where-? 
Ans. The first meeting of the committee was held at the office of 
the Guarantee Trust and Safe t Co., in the city of Philadel- 


phia, on or about the 15th day of September, 1882. There wasa 
second meeting of this committees in the city of Philadelphia at the 
office of the Guarantee Trust and Safe Deposit & Co. on or about 
the 5th day of October, 1882; at that time there was an evening ses- 
sion of the committee held in a private parlor of the Continental 


Hotel. 

Inte tory eighteenth. When, if ever, did first learn 
458 that said Starr claimed to hold series No. 1 
series No. 2 detached from said bonds, the same now held 
said petitioners, as in fact unpaid and as claims against the 

water works company secured by said mortgage ? 
Ans. At the —o the committee in the city of Phila- 
duiphle, on or about the 5th day of October, 1882. : 
nterrogatory nineteenth. The said Starr states in a — 
taken in support of the allegations of the petition of said R. D. Wood 
& Co. that when you received the money in payment of the second 
series of said coupons held a , 
thereof you knew that the said water works company was not pay- 
ing the same. State whether or not you did so know at said dase, 


Ans. I did not; I have already stated otherwise in answer tos 


~~ ip 

nterroga 

formation from said A. W. & Co. i 
Phat gone de > 


terrogatory. 
twentieth. Had ice, k in- 
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4 | by ; if 20, when was he first retained and consulted by you in 
| you - vy 


Ans. Yes; he was first consulted by me about August 15th, 1882. 

Interrogatory twenty-third. Did you at any time receive from 
Calvin Knowlton, then the president of said water works company, 
any letter or letters having any relation, directly or rant to the 
payment of said coupons, series No-. 1 & 2, or either thereo 

Ans. I did not. 

Interrogatory twenty-fourth. Did the said Van Cleef, as your at- 
torney or otherwise, by your authority or request or under any re- 
tainer by you, at any time write to said Starr the contents or sub- 
stance of any letter or letters written to you by said Knowlton re- 
lating to said coupons, series No. 1 & No. 27 

Ans. .~ did not. om: en ase 

nterrogatory twenty-fifth. Did any question as to the pay- 
460 ment of said two series of coupons or-of either thereof arise 

- .prior to the payment ef such of the said second series as you 
nals peas which you consulted or retained said Van Cleef? 

ns. No. 

Interrogatory twenty-six. Do you know or can you set forth any 
other matter or thing which may be a benefit or advantage to the 
parties at issue upon said petition or either of them or that may be 
material to the subject of this your examiuation or the matters in 
question in thiscause? If yea, set forth the same fully and at large 
in your answer. . 

Nothing occurs to me at the present time. 


Cross-interrogatories on behalf of said petitioners to L. L. Treman, 
@ witness to be examined on commission to be issued to Henry 
L. Hinckley on behalf of cross-complainant. 


y ; 
Petitioners fu ject to the eighth interroga as calli 
a uheees tasted orton - -~ 0 
461 ey +. a have — that 3 ~ time 
you purchased cou series No. 1 were 
detached therefrom, now slate whet inquittes, if any, you over made 
said detached coupons, and of whom and when, 
to said inquiries. 
at the time I 


oO eee 


eee 


ee 


“ 4 a» + ae fe ae — 
ot i ee + a. . 
é a ee # iv" Pe a 
€ 


ea a Aes he 
ee P one ng 
RICHARD WOOD EF AL. V6. THB @: fT. AND & DE 


Croes-interrogatory 2. At the time you purchased 
knowledge, if any, and how, from whom, and when obtained, did 
you have in regard to any coupons 

Ans. I had bo knowledge except a0 Ihave stated in the anewer 


to cross-in F 
462 Croes-in 3. State in full what directions or in- 


° 


formation as to the eS 
you had from the City oliet Water Works Company or 
from the Guarantee | & Safe Deposit Co., if any. per 


Ans. I had no directions or information from either City of 


Joliet Water Works Co. or the Guarantee Trust & Safe 
about the payment of a second series of cou due Jul 1881. 
The coupons of Ma te ns the first lot of $18,000 of bonds 
were sent on to A. W. Beasley & Co. for paymeut in accordance with 
their request as contained in their letters to me. (See letters, Ex- 


hibit- E & F-) 
L. L. TREMAN. 
— and sworn to before me this 1ith day of December, 


[seat.} 


463 Let us hear from you early, and obli 


Yours truly, A. W. BEASLEY & CO. 
“Exhibit A.” 
New Yor, May 25th, 1881. 
L. L. Treman, p’t, Ithaca, New York. 


American Express Co. $18,000 
you ordered and gave them 
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464 New York, May 134, 1881. 


L. L. Treman, p’t, Ithaca, N. Y. fi 

-Dxgar Str: Your favor of 12th askin ee gee of ee 
Joliet, Ills. Water Works Comp’y” 6 rec'd. In ae 
will say that we can sell you a block of these bonds at 
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& interest, delivered in your place. We have examined into these 
bonds very fully and carefully, and believe them to be a sound, reli- 
able investment. According to the terms and stipulations of the 
contract between the city and the water company the security of 
these bonds is twofold, both municipal and rate. Thecity for 


its water suppl to $8 annually, which money is 
laced in the hands of the “ Renvantes Trust & Safe Deposit bo.” 
iladelphia, quarterly for the payment of interest on these bonds, 
and it can be used for no other purpose. We regard these bonds as 
prime securities. They have been taken by savings banks, insurance 
companies, and other conservative investors. 


465 New York, May 27th, 1881. 


L. L. Treman, p’t, Ithaca, New York. 


Dear Sir: Your favor of 26th rec’d, and we wired you this morn- 
ing-explaining in regard to the leaving out of date when sinking fund 
begins in the Joliet Water Works Co. bonds. We have just rec'd 

r telegram of this afternoon, as follows: “All right; we want 
thousand more; letter by mail.” 

In reply, will say that the bonds sold from now to July ist will 
be billed ex July coupons—i. ¢., we will sell the bonds with the July 
coupon off and allow the interest from date of sale to July lst. We 
await instructions in your letter by mail. 
lly, A. W. BEASLEY & CO. | 


“Exhibit C.” 


| New York, June 10th, 1881. 
_L.L. Treman, p’t, Ithaca, N Y. . 

Dear Sir: According to our —— to you to-day we ship you 
this afternoon $15,000 City of Joliet, Ills Water Works Co. 6% 
bonds with the July next coupon off, we allowing you for the in- 

terest from now until July 1st, 20-days, as per enclosed bill. 
466 Bonds are forwardei through the American Express Co., and 
a they will receive the N. Y. draft of your bank in payment, 
+= $14,725.70; will say that we can probably furnish you $10,000 more 
=.” . Of these bonds if you will order them soon. Trusting that our trans- 
=." aetion- with you thus far are satisfactory, thanking you for your 
‘=. orders, and hoping to hear from you soon, we are, : 
Respectfully, | 3 - A. W. BEASLEY & CO. | 


“Exhibit D.” P 
| New York, June 2ie, 1881. and fie 


L. L. Treman, p’t, Ithaca, N. Y. 


= Dear Sir: The coupons due July 1st, 1881, off bonds of the City 
: Of Joliet, Ills., Water Works Co. will be paid at our office. 
Ss Yours resp’y, 7 . W. BEASLEY & CO. 
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New Yor, July 18th, 1881. 
L. L. Treman, p’t, Ithaca, N. Y. 


Dear Sir: We notified you on the 25th of June that we have 
funds in our hands to ey the aay aateaing coupons on the City 
of Joliet, Ills, W. W. Co. bonds whicli we sold you, bat have 

as yet not been presented to us for payment. 


467 them to us and they will be paid promptly. 
Yours truly, , me W BEASLEY & CO. 


Exhibit F. 


Unirep Statss or AMERICA, : 
Northern District of I Uinois, pee: 


The United States of America to Henry L. Hinckley, Eeq., as com- 
missioner of the city of Ithaca, in county of Tompkins and. 
State of New York, or other officer mentioned in an 
Greeting : 
We, reposing special confidence in r fidelity and pro 

clampmmpaction do hereby authorize ary cpu oan to 

testimony, in writing, of L. L. Treman, whom you are 
thorized and required to bring before you at such time 
as Bae may designate and appoint for that purpose, and 
such time and place you will proceed to examine, under cath, 
witness upon the inte tories & cross-in tories hereunto 
annexed at the instance of the cross-complaina 
now pending and undertermined in our circuit court of the United. 
States for the northern district of Illinois before the judges’ 
468 thereof, wherein Edward R. Knowlton is complainant in 
original bill and City of Joliet Water Works Co. e al. are the’ 
defendants and The Guarantee Trust and Safe Deposit Company is. 
the cross-complainant and The City of Juliet Water Works Com- 
pany ef al. are the cross-defendante. The answers to the annexed: 
interrogatories & cross-interrogatories you will cause to be reduced in 
writing in the order in which they shall be propoeed and ered, 

and they shall then be signed by said witness. At the foot thereof . 

you will add a certificate, subscribed by yourself, stating that the 

same was sworn to and subscribed by said witness, the time 
and place when and where the same was taken, which said exami- 
nation of said witness so taken, with your certificate thereto atta 
ou will send directed to our clerk of our circuit court of the U 
tes for the northern district of Illinois, sealed, with the names of 

- partie Kilgnat endorsed thereupon, together with this writ, with | 

ue dispatch. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Sa- 

preme Court of the United States of America, at Chicago, Illinois,. 

this third day of December, in the year of our Lord one 

469 thousand eight hundred and eighty-three, and of our Inde-. 


* pendence the 108th. 
(szat.]} W. H. BRADLEY, Clerk. 
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Unirep Srates or AMERICA, a 
Northern District of Ibinois, 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


Epwarp R. Kyow.tTon 
v8. } Bill 
Tue City or JotreT Water Works Co. ef al. 
Tae GuARANTEE Trust & Sars Deposit Company 
v's. 
Tux City or Jotizt Water Works Company ef al. 


In the Matter of the Petition of R. D. Wood & Co. 
To ~— Dupee, Judah & Willard, solicitor- for said R. D.Wood & 


\ cree Bi 


Take notice that on the thirtieth day of November, A. D. 1883, at 
ten o’clock in the forenoon, or as soon thereafter as counsel can be 
heard, the J mere ar will sue out of the office of the clerk of said 
court a dedimus potestatem or com tong under the seal of said court, 
directed to Hen pL. Hinckley, Esq., of Ithaca, in the count of 
Tompkins and Beate of New ork, or to an Judge, master in chan- 

cery, notary public, or justice of the peace of the county 
470 last above mentioned, to take the deposition of L. L. Treman 
upon the interrogatories hereto attached, to be read in evi- | 
dence on the of the said cross-complainant on the trial of the 
separ ake ition and pending in the said circuit court, on the 
f, when and where you can appear and file cross- 
ineron trie and join in said commission if you wish. 
this seventeenth day of November, A. D. 1883. 
SANDFORD B. PERRY, 


Solicitor for said Crose-Complainant. 


We hereby acknowledge service of the foregoing notice and at- 
oy interrogatories, by a copy thereof, this 17th day of November, 


DUPEE, JUDAH & WILLARD, 
Sol're for said R. D. Wood & Co. 
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Trust and Safe Deposit Com are complainants in : 
on the part and nal? of wltd Seose-countlet 
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of resi 
Inte tory second. State whether you know the parties to this 
suit or either of them ; and, if so, how long have you known them 
or either of them, respectively. | 
Inter. third. Did you at any time purchase any bonds, dated 9th 


December, 1880, issued by The City of Joliet Water Works Company: 


of Joliet, Illinois; and, if so, at what time and times and of 


bonds of A. W. ey & Co., of New Yo 
chase made in whole or in part by co 
please annex copies of any letters 
said bonds and to your purchase thereof. 

Tnter. fifth. How many thousand dollars of said bonds, face value, 
did you purchase of them, and what did you do with them? 

Inter. sixth. At the time you purchased said bonds were the 

series of cou numbers one and two, due, respectively, 1st 
472 January, 1881, and 1st July, 1881, or either thereof, detached 
therefrom ; and, if s0, which? 

Inter. seventh. If series number two of said coupons or 
were upon said bonds when you purchased them, state w 
were afterwards paid to you at or soon after their maturity ; 
so, state under what circumstances and yp Ags they. were 
you received any letters from said A. W. Beasley & Oo. 
thereto, please annex copies thereof to your deposition and 
whether or not said coupons or any thereof were paid pu 
the request contained in such letters. 

Inter. eighth. If you sent any of said somes to said A. 
ley & Co. pursuant to the request contained in their 
you, please state whether you sent 
and cancellation or for sale, to be h 
unpaid and as subsisting claims 

nter. ae. At the - ager wre 
any notice, know or in an 
that the coupons which were detached therefrom 
paid and canceled in fact. Ifso, what? 

Inter. tenth. At the time you purchased 
any notice, knowledge, or information of any ki 

the detached therefrom 


W. 


; if so, whi 
Tater. eleventh. At the time you 
you have any notice, knowledge, or information of any 
from any source that said Starr was paying or had peid any of said 
coupons of the first series and was in fact claiming to hold 
unpaid for any purpose; if so, what? 
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said cross-dill, 
plainant, as follows, to wit: 
Interrogatory first. State your name, age, occupation, and place 
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Inter. twelfth. At the time you sent said coupons of the second 
series to A. W. Beasley & Co. for peyment did you have any notice, 
knowledge, or information of any kind from any source that the 
same were to be paid by or for the account of said Starr, to be held 
by him as in fact as unpaid for any purpose ; if so, what? 

Inter. thirteenth. At the time you purchased said bonds or any 

thereof had you any notice, kuowledge, or information of any 


° ind from any source which led you to suppose or that the 
ee were not in fact regularly paid and canceled ; if 
so, what : 


‘Inter. fourteenth. Did you at any time purchase any coupons 
_ which had been detached from the bonds you purchased, or were 
you paid-or allowed by said A. W. Beasley & Co. the amount of any 
detached coupons? : 
Inter. fifteenth. Do you know the said Jesse W. Starr, Jr., 
474 of Philadelphia, a contractor and builder of water and 

. .. works; if so,when and where did you first make his ac- 
quaintance? 

Inter. sixteenth. Were you a meinber of the committee appointed 
by the holders of said bonds of said water works company to have 

of the proceedings for the foreclosure of the mortgage given 
by said company to secure said bonds ? 

Inter. seventeenth. When and where did said committee have its 
first meeti 
meet, and 

Inter. 


ng; and, if it had a second meeting, about when did it 
w 


teenth. When, if ever, did you first learn that said Starr 
series number one and a portion of series number 


ina deposition taken in sup- 

of the petition of eaid R. D. Wood & Co. that 

ved the money i Sa een age| the second series of 
wi 


tion; if so, what? 
. Van Cleef, Eeq., an attorney- 


i Did he at any time act as your attorney in 
~ els the bonds of said water works company held by you ; if 
90, when was he first retained and consulted by you in reference 
E Did you at any time receive from Calvin 
president of said water works company, any. 
any relation, directly or indirectly, to the 

number- one or two, or either thereof. 
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: 9 Did the said Van Clef, as your os 
rwise, by your authorit, or request or under an ee peas 
at any time write to said Starr the contents pomp wo of apes 
or letters written to you by said Knowlton relating to said coupens, - 

series number one or number two? “a 

, Inter. twenty-fifth. Did any question as to the payment of said “4 
two series of coupons or of either thereof arise prior tothe = + 

476 payment of such of said second series as you held about ae 

you consulted or retained said Van Cleef; if so, what and aie 
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when? 
Interrogatory twenty-sixth. Do you know or can you set forthany = = 
other matter or thing which may be a benefit or advan tothe || 
= at issue upon the said — or either of them or that may 4 
material to the subject of this your examination onthe matterin © = 
question in this cause? If yea, set forth the same fully and at large 


in your answer. 
SANFORD B. PERRY, 
Solicitor for said Orose- Complainant. 


Unirep States OF sa af i Tinos}: 
Northern District 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


Epwarp R. Kxow Tox 

Tue City or JoLiet Waren Works Company 4 al. \ oan, 
Tue Guarantee Trust & Sars Derosir Company 
Tae City or JoLier Waren Works Compaxy ef al. 


477 In the Matter of the Petition of R. D. Woop & Co. 


Croes-interrogatories on behalf of said wenger on to L. L. Treman, . 
a witness to be examined on commission to be issued to Heary 
L. Hinckley on behalf of cross-complainant. 


The said petitioners, by Dupes, Judah & Willard, ee ee - 
| first object to each and ev-ry of the direct in to ssid = 
Tyemnen, co far an the some aa Die atempenesaae ae i 


cl 


Cross-interrogatory 1. If you have said that at the time 
chased said bonds the coupons of series “ No. 1” were “3 
therefrom, now state what inquiries, if any, you ever made in vend sk 
to the said detached coupons and of whom and when and 1 aq 


answers you got to said inquiries? 
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‘ Cross-interrogatory 2. At the time you purchased said bonds what 
knowledge, if any, and how, from whom, and when obtained, did 
you have in regard to any coupons then detached from said bonds? 

Cross-interrogatory 3. State in full what direction or in- 
478 formation as tothe payment of said second series of coupons 
you had from the City of Joliet Water Works Company iteelf 
or from the Guarantee Trust & Safe it Company, if any. : 
DUPEE, JUDAH & WILLARD, 
SoPre for Petitioners. 


(Endorsed :) Filed Dec. 18th, A. D. 1883. Opened Jan’y 8th, A. 
D. 1884. For Mr. Perry, att’y.. W. H. Bradley, clerk. 


480 (Page 479 omitted.) 


s Uxrrep States or AMERICA, \ 5 
i N J District of 1linoi ss: 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


In the Matter of the Petition of R. D. Woop & Co. 
Epwarp R. Kxow ron 
v8. : \ un 
Tas Crry or Jotizst Water Works Co. 4 al. 


Guarantee Trust & Sare Derosir Company 


ve. 
Tus Crry or Joust Water Worxs Company e al. 


To Messrs. Dupee, Judah & Willard, solicitors for said petitioners : 
Take notice that on the thirtieth dav of November, A. D. 1883, at 
ten o'clock in the forenoon, or as soon thereafter as counsel can be 


heard, the u i will sue out of the office of the clerk 
481 of said reer) = me or commission, under the 


} Cross-Bill. 


a “ee peers county last above mentioned, to take the tion of 
Javid Hood 


.- upon the interrogatories hereto attached, to be read in 
~ .@vidence on the of the crosse-complainant on the trial of the 
=. ghove-entitled now pending in the said circuit court, on the 
i ery side when and where you can appear and file croes- 


and join in said commission if you wish. 

id this seventeenth day of November, A. D. 1883. 
SANDFORD B. PERRY, 

' Solicitor for said Orose- | 
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and State last mentioned in the within notice in the matter of be 
petition of R. D. Wood & Co. therein mentioned and referred toand: = «3 
now i oo ee peed a Oe “ee 


of Illinois, wherein R. D. Wood & Co. are 


- said cross-bill, on the and behalf 
follows, to = -_ | 
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cnn if you afterwards sold 
em 
series of coupons attached to said _ 
bonds were nee ee ively, on the first day of January. 
and the first day of July, 1881. State which, if either, of these series 
of coupons were attached to said bonds at the time you pu 4 
the same. If you shall say that you sold said bondsorany of them, © * 
t state which, if either, of said series of coupons were attached tosaid 
. bonds when you sold them. ae 
Inter. 6th. At the time you purchased said bonds did you have 
any notice, know or information of any kind from any source 
then detached from said bonds were 


ch 


484 you 
notice, know , or information of any kind from 
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source that such d coupons were held by said Starr or by 
a , secured by ite mortgage. 
; if tA a 

ever have an pre pneen writing with 

Calvin Knowlton, then the presideat of water works company, 

in relation to the said coupons, series number-one or 

. me receive any from enid® 
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. Inter. 11th. Did you ever at any time tel] said Starr the contents 
of any letter whatever written to you by said Knowlton; if so, when? 
Inter. 12th. Did > ever at any time tell said Starr that 

485 said Knowlton had written to you or to any other person 

: * a said Starr was paying the interest on said bonds; if so, 
when 

Inter. 13th. Did you have any knowledge or information from 
any source at any time while you held said bonds that said Starr 
was paying or had paid either of said first or second series of cou- 
pons, or that said Starr claimed to hold any thereof as unpaid and 
as claims against said water works company? 

Inter. 14th. Did the said Starr ever tell you that if the said water 
works were completed and accepted he was going to collect the first 
and second series of said coupons or any thereof in some way if 
the city of Joliet would not pay the back interest and that he was 
entitled to it and was going to collect it by law, or anything in sub- — 
stance of that nature; if s0, when? , 

Inter. 15th. At the time you purchased said bonds and during 
the time you held the same had you any notice, knowledge, or in- 
formation of any facts. which led you to suppose or suspect that the 
coupons detached from said bonds were not in fact regularly paid 
and canceled ; if so, what? : 

Inter. 16th. Do _ know or can you set forth any other 

486 matter or thing which may be a benefit or a to the 

parties at issue in this cause or either of them or that may 

be material to the subject of this ed examination or the matters 

in question upon said petition? If yea, set forth the same fully and 
at large in yuur unswer. — 


y SANDFORD B. PERRY, 

2 Z Unrrep States oF AMERICA, } aie 

ec Northern District of Illinois, j ~* 

= + In the Circuit Court of the United States for the Northern District. 
a of Illinois. ~ 

In the Matter of the Petition of R. D. Woop & Co. 


Epwarp R. KNow.tTon 
a 


ne 7 
Tue Ciry or Joust Water Works Company e al. 
- Tas Guarantes Trost & Sare Drrosit Company 


v8. 

Tag City or Jorzer Water Works Company 4 al. 
Croes-interrogatories on behalf of said petitioners to David 
Hood, a witness to be examined on. behalf of said cruss- 
complainant on commission to be issued to William 8. 
©. © Cross-interrogatory 1. If you have said that at the time re 

;.. Chased said bonds the coupene of series No. 1 were detached there- 
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from, now state what i pas ye: 
the said detached coupons 


—Sen to said id Inquiries 


knowledge, if any, aad how, from whom, and when obtained, did 
you have in regard to any coupons then detached from said bonds? 
DUPEE, JUDAH & Petey i | 

Sol’re for Petitioners. 
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any, over was 
ng, Jou ever made a 


| Davip Woop, the witness referred to in the annexed com 
being produced before and affirmed by Witt1ax 8S. Wieoun 


the time you purchased said bondswhat 


as commissioner iu the said commission, at the house of William 8... - 


Windle, in the borough of West Chester, county of Chester, and State 
of Pennsylvania, on the fourteenth day of December, A. A. D. 1888, in 
answer to the first interrogatory says as follows: 


My name is David Hood ; age, fifty-one years; occupation, 
488 a broker, and residence, West Chester, Pennsylvania. | 

In answer to the 2nd interrogatory, as follows: I have been 
acquainted with Thomas Cochran oe DS and John 8. Brown;' - 
secretary, of the Guarantee Trust and Safe Deposit Company, crede~ | 
complainant above named, since 1881. : 

In answer to the 3rd interrogatory, as as follows: I know Jesse W. 
Starr, Jr., of Philadelphia, a contractor and builder of water dnd’ 
gus works. I first made his acquaintance in May or June, 1881. . 

In answer to the 4th interrogatory, as follows: In May ay and Jane;* 
1881, I purchased about thirty thousand dollars’ worth of bonds ie 
sued b he City of Joliet Water Works Company, of Joliet, Illinois, 
and sold them about the same time. : 

In answer to the 5th rye , as follows: The coupons made 
payable the first day of July, 1881, were attached to said bonds. 
when I purchased them, and the same coupous were attached when 3 
I sold said bonds. - ae 

In answer to the 6th inte tory, as follows: The time I par-.. 
chased said bonds I had no notice, knowledge, or information ofany 
kind fron. any source that the coupons which were then detached 
from said bonds were not regularly paid and cancelled. 

In answer to 7th interrogatory, as follows: At the time I 

489 sold said bonds I had no notice, knowledge, or information 
of any kind from any source that the coupons which were 

then detached from said bonds had not been regolarly paid and 


So ht hen I sold said 
boug nor w 
raga 


Sth Interrogatory. Neither when I 
bonds had I any notice, knowledgej-or information of. 
ne any source sucir detached coupons were held by said 

other person as not in fact regularly paid and cancelled and a 
fogs hee against — water works com company wcred by ie mortage 
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said Knowlton in relation to the second series of coupons aforesaid 
and to the other coupons due subsequently. 

10th Interrogatory. I never waited upon said Starr in person with 
a letter or letters written to me by said Knowlton on any subject 


w . 
‘Inter. 11th. Ido not remember of ever at any time telling said 
t Starr the contents of any letter whatever received by me from said 
Knowlton. 
Inter. 12th. I never at any time told said Starr that said 
490 Knowlton had written to me that said Starr was paying the 
interest on said bonds. 

Inter. 18th. I had no knowledge or information from any source 
at any time while I held said bonds that said Starr was paying or 
had paid either of said ‘first or second series of coupons or that said 
Starr claimed to hold any thereof as unpaid and as claims against 
said water works company. “3 
cushp warn eomgivaed ond escopied he wan guing to ecltec the fast 

were com an was going to , 
and second series of said cou orang thanedl te ennred tbe 
city of Joliet would not pay the back interest. Said Starr never said 
to me he was entitled to it and was going to collect it by law. He 
never said anything to me at all about the matter. 

_ Inter. 15th. At the time I purchased said bonds and during the 
time I held the same I had no notice, knowledge, or information of 
any facts which led me to suppose or suspect that the coupons de- 
from said bonds were not in fact regularly paid and can- 


celed. 
Inter. 16th. I know nothing further of any interest or benefit to 
the parties of this suit. 


In answer to cross-interrogatory Ist the witness says as fol- 

491. lows, viz: I never made any inquiries in regard to the cou- 
- pons that were detached frum said bonds at the time I bought 
‘Cross-inter. 2nd. At the time I purchased said bonds I had no 


knowledge at all in regard to any coupons then detached from said 
DAVID HOOD. 


_ Deposition taken, reduced to writing, read over to witness, and by 
him affirmed to and subecribed aecenen Dec. 14, 1883. 
- [emar] W. & WINDLE, 


clerk's office its 
said entitled ca 
res following, to wit: 


ati = 


st 
aera a 


hs ‘at st > wdc 
he ~~ . " 
wot ' p> Yeo 
‘RICHARD wood ar AL. vB. et AND S ne ; \ Soe pee 
od : ee” * ‘ ‘ Ps 
er 


Answer. 


Circuit Court of the United States for the Northern District of Ili- 
nois, 88: 


by Epwarp R. KNow:Ton 
v8. 
Tue City or Jotiet Water Works Company e al. 
Guarantee Trust & Sare Derosir Company 


ve. } Crose-Bill. 
Tae City or Jotizt Water Works Company 4 al 


The answer of the Guarantee Trust and Safe Deposit Company to 
the petition of Richard Wood and others composing the firm of 
—— & Company, filed herein on the 25th day of May, 


The said Guarantee Trust and Safe it Omgeng denies that 
said petitioners are bona fide owners or holders for value, or otherwise, 
of any of the matured interest coupons in said men- 
493 tioned ; denies that there is due and unpaid upon hocntd em 
tioned interest coupons, of the principal thereof, the sum of 
$6,945, or any other sum, or any interest thereon; denies that any 
of the said mentioned interest coupons are for interest now, owsd anaes 
time of the filing of said petition, in arrear- on said mentioned | 
. and denies that said petitioners are entitled to any payment of any. 
. amount, or to any extent for or upon said mentioned interest coupons 
out of any funds now in the hands of this court in said cause. .__.. 
perk Company ange that anid. petitioners ano, cotthen tasalipiaad 
Deposit itioners are 
equitably entitled to have or receive anything from maid Lod woe 
in the hands of the court in said cause, as the supposed holders of 
what in said petition is as “matured interest coupons," 


&ec., or in any manner 
GUARANTEE TRUST AND SAFE 
DEPOSIT COMPANY, 
By SANFORD B. PERRY, 
Re Atlorney end Soliciier. 


SANFORD B. PERRY, Of Counedl. 
F Endorsed: Filed Sept. 8, 1883. W. H. Bradley, clerk: 
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Order. 
Epwarp R. KNow.Ton 


v8. 
Tae Crry or Jotizt Water Works Company é al. 


On motion of 8. B. Perry, Esq., leave is hereby given L.L.Treman se 
- and others to file their answer to the petition of Richard Wood and | 
others, with leave to the petitioners to reply to all answers to said ) ) 


petition. 


On the same day, to wit, on the fourteenth day of February, 1884, 
came L. L. Treman é¢ al., by their solicitors, and filed in said clerk’s 
office their answer to the petition of Richard Wood ef al. in said 
entitled cause; which said anewer is in the words and figures fol- a 
lowing, to wit: 


\ in Chancery 


495 - Unirep Srates or AMERICA, \ ous 
Northern District of Illinois, | ~* 


In the Circuit Court of the United States. " 
Epwarp R. KNowLtTon | , 
\ Bill. 


v8. 
Tax Ciry or Joist Water Works Company et al. 


° rs 


GuaRanTeEe Trust & Sars Deposit Company 


AR. | 
Tue Crry or Jouret Water Works Company et al. 


In the Matter of the Joint and Several Petition of Richarp Woop, 
-Epwarp R. Woop, Gzorcz Woop, Waiter Woop, and Srew- 
art Woop filed in said cause. 


The joint and several answer to said petition, by leave of court filed 
| of the respondents, L. L. Treman, The Portsmouth Sav- 
- ings Bank, wey f Bettle, Ezra G. Benedict, The Bennin 
County Savings Bank, P. Jenks Smith, William H. Tibbits, 
ert_C. Geer, J.G. Kimball, treasurer, &c.; Thomas B. Brown, Obed 
Bailey, Calvin Knowlton, Maurice R. Travilla, R. Haines Pase- 
more, Abbie S. Ferguson, Indiana L. McKee, Daisy R. Tyler, J. 
A. ee ee B. Hickman, Peter C. Baker, William Bur- 

and . Walter, to the said petition of the said Rich- 
Wood and others. 


se : ry The said respondents above-named, for answer to said peti- 


of the said The City of Joliet Water 
defendants in said _ 
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eaid Starr, as a means of carrying 
city and obtaining the fands 
City of Joliet Water Works Com 
of Illinois, with a capital stock 
dollars ($200,000), and lly su 
Se te meee deat oor eee 
sctly upon ni said compan | 
transferred to it the said contract he had made with city. of 
Joliet and all otlfer property ts he had acquired in connection 
therewith and agreed with sa 
water works in accordance with his said contract with said city, and 
to turn the same over to said ration as a completed system 


y laws 
two hundred thea- 


erty then owned or 
That the said company, pu 


i 


hundred an eighty bonds, of the denominations aforesaid 
mn 


date 9th Dece . 1880, and bearing interest at six per cent. per ~~ 
annum, payable semi-annually, as per interest coupons thereto at- 
ed, the said coupons of series number one being for thesum' —_. 

of fifteen dollars and being made payable on the first f Jand- 
, 1851, twenty-two days only after the date of said ; thet | 
series of =. 

asefore 


| to him in January, 18 
said, cut off and detaxhed from said bonds the said 
cou : 


i 
2, 


papons, and the same were cancelled as paid and extinguished S 
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becribed for one huadred F. 


company to complete said system‘of 


from it by said Starr, issued to him full paid the amount of stock so . = 
subscribed by him, and also issued and delivered to him the eaidtwo 
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_ Thet at the time of the filing of the said cross-bill herein they. 
were and for a long time prior thereto had been the bona fide holders 
and owners of the said ds, including all the cou thereto 
attached, po omg — — one _— omy ~ or the 
respective num » held in severalty by sai ents, 
are fully and in detail set forth in a schedule thereof hereto attached, 
rked “Schedule A,” and made a part hereof; that at the times 
they respectively so purchased said bonds the first series of the 
coupons originally attached thereto and by the terms thereof ma- — 
turing as aforesaid, lst Jan , 1881, had been detached therefrom, 
aud these respondents so pu said bonds with the full under- 
standing and belief that the said first series of said coupons, if the 
same were. in fact ever attached to said bonds or issued therewith, 
had been regularly and duly paid by the said water works company 
and cancelled and extinguished, and that they had no notice, 
knowledge, information, or suspicion to the contrary. | 
| That at the time the said- bonds were so issued and delivered to 
said Starr and so by him placed on the market and sold and from 
that time continuously up to at least the first day of October, 1881, 
the said Starr was the principal stockholder of said company, own- 
. ing and holding one hundred and aay ve thousand dol- 
Jars of the capital stock of two hundred thousand dollars ; 
was a director of said company; was a contractor to build 
the said system of water works for said company, and was, in fact, 
for all practical pur the company iteelf; was then and during 
all that time engaged in the construction of said works and was in the 
é xclusive possession and control thereof; that the said com- 
pany never at any time had any cash capital or any money, i 
roperty, or means with or out of which to pay a dollar of ite in- 
eitedness; that at the time the second series of said coupons 
matured, to wit, Ist July, 1881, the said Starr had not yet com 
said system of works; had not tarned or offered to turn 
: not so 


ing been valid obligations of said com 
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jo pay, and through them or otherwise did'in fact pay, alilthe .° 
‘eecond series of coupons in said petition ' bed which te = «2 
came due and payable 1st July, 1881, and thereafter cancel thems ae” 
paid and ree oc fl ee es) ae 

That as to said bonds negotioted and sold by said Starr after'the |; 
maturity of the said second series of said cou ‘the said second’ = 
series thereto attached being at that time overdue and dishotored; ~. 


were by the said Starr or his agente detached fr od 
not sold therewith, and were by the said Starr treated as never hav- 
pany, and were by him in fact 


nefer, 
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said Starr or an 
pu 


works com- 


sopeaninanent al times after their respective purchase 
of said bonds had and stil] have.a direct interest in having the said 
coupons of the first and second series treated and held as duly and 
regularly paid, cancelled, and extinguished in order to the 
and integrity of their security under said mortgage, 

certainly would not have parted with the ownership and possession 
of —-second series of coupons (except upon actual payment thereof), 
and thus deprived themselves of the right and power to foreclose 
said mortgage upon default of the payment thereof by the said com- 


pany. 

That these respondents were, by the acts of said Starr as such 
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two hundred and seventy-nine (279) of said interest cou 
the series which matured on the first day of Jar.uary, 1851, and that 
the remainder are of the series which matured on the first day of 
, July, 1881, and that there is due and unpaid u said interest 
+t ' quu seven thousand and ninety-five dollars ($7,005) of the prin- 
cipal thereof and the interest on the same since their maturity. 
That pending the completion of said system of water works by 
said Starr the coupons attached to the bonds of said water works 
company maturing January 1, 1881, and July 1, 1881, became due, 
and that as to many of said coupons so maturing (but exactly how 
many petitioners cannot state) said Starr advanced out of his own 
, pocket the amount thereof to the holders thereof, and that the 
519 same were thereupon by said holders transferred to said Starr 
7 and are among the said coupons now held and owned by pe- 
titioners as aforesaid, and petitioners say that the money so ad- 
vanced by said Starr to the holders of said coupons t to have 
| been applied by said Starr in payment, so far as it would reach, of 
. | — the material furnished as aforesaid by petitioners for said water 
ae ie works, and that petitioners are entitled as to such coupons to a 
special equitable subrogation to the rights of the original holders of 
— so having received the amount thereof as aforesaid 
from said Starr 
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1881, or at any other time, furnished to Jesse W. Starr, Jr., as is 
therein , any material of the value and to be used as is thervin 
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full satisfaction and his subscription to snch and) 
to issue to him certificates for nineteen thousand five hundred paid- 
up shares‘of stock, each of the par value of ten dollars; and also 
forthwith to execute and deliver to said Starr the bondsof said) 
The City of Joliet Water Works Company to the amount of one 
hundred and forty thousand dollars per value in 280 bonde-of five * - . 
531 1910, both principal and interest wes 


oe estat rate of six , payable on he 
an <.3! of Ja nal and July of year, ns attached for 
St ntil the maturity of said anew and also to execute, 


said — Guarantee Trust and Safe De- 
all the works, Jands, reser- 
wells, tor Work ts, lib- 


@ with ta covenants in a said instrument in writin — 
Fe. the said The City of Joliet Water Works Company, to be by it kept 
a — performed. 


V. 


“That on the ninth day of December, 1880, and after said Starr 
~- hhad-commenced the construction of said system of water works, and 
S.. pursuant to the wae of said last-mentioned instrument in writing, 
s. - @nd-esdirected by a resolution of the board of directors, and in con- 

+y -laws thereof, the said The City of Joliet Water 
made and executed its 280 bonds, numbered from 
five —— dollars, 

Company, or bearer, 
is on first day of July, 
— six per cent. pe 


aw fas Pept Company 


Deposit 
on 
rate 


. edupons annexed as they shou 
are numbered from 1 to 


=e 


baton said ninth day of December, 1880, pursuant to the terms 

¥ ntioned contract, as directed bya resolution of the 
Sante Fon comet eee 
executed, ac- 

ec of daiverel to the Guaran to Trust and Sato Dopo 


8 inden of mortgage, herein and 
Wat Works a the. 
taore ee: 
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and also all the ri liberties; : 
franchises of = The City fad rey ner been) | 
its rty and property rights of, in, and to said water: worke & 

nd or in anywise relating thereto, with all the 
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“heer 
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ae 


ss 
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a in anywiee accrue from said lands, water — 
chises, and corporate rights and privileges, together with. 
lar the works, ways, waters, water cou 
hereaditaments, and premises thereunto 
pertaining, and the reversion and reversions, remainder 
ders, rents, issues, and profits thereof, and all the 
_ interest, property whateceveriat: 
or in equi | 
and singular the premises, property, rights, 
chises aforesaid : 
To have and to hold the same, with the appure 
said The Guarantee Trust and Safe Deposit 


phia, its successors and assigns, and to its and their only properties, 


t, and behoof forever. 


ld and would pay or cause to be 
the said principal sums 
the time and place therein mentioned 

and also the interest thereon ively 
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9 pmni, claim, and demand alae = 
of said The City of Joliet Water Works Company inall .: -.* 
privileges, end fram 


rther provided in and by the termsof said indentaré 
the said The City of Joliet Water Works Company 
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ae ete pre dt fd , if default should be then made in the 5 pay- 
xe: said bonds or any of them or any y, pert 
thereof it shel be th symone of the said Guarantee Trust and Safe 
Deposit Company, u the written request of the holders of a 
majority of nid then remaining unpaid, to enter upon and 
of the said water works and its appen and all 
aoe the lands, estate, and property i para by oaid said indenture of 
matnpr erates and assigned, with the rtenances, and to work, 
uct, manage, operate, use, occupy, nd control the same, and to 
sabeend receive the rents, issues, and profits thereof, and to a pt ed 
the net proceeds thereof as therein — or without en 
i Deposit Company, ted premises the said Guan 


Company, of , upon the written request of 
a majorly of id water works, and a 
at public au en in the manner provided in the said indenture of 


: or if said Guarantee and Safe Deposit Company 
A otherwise elect, then it was authorized by said indenture of 
ce re ee eee manne ond obtain a sale of 
ees ee peo a and HH and all interest conveyed in and 
536.. by the aut jaroliction’ bil] in chancery in any court of 
Be - competent iction or by any other competent and proper 
p wemedy ; and it wae farther provided in said indenture of mortgage 
». that in. cese.a bill in chancery should be filed to forclose the same 
fe the court might int a suitable person receiver of the property 
&. thereby » with power to take aeons of _ premises 
+; -@nd:-maintain and run said water works during th 
E: - foreclosure suit and until the expiration of the rig van doom said 
Eo teecer ises from any sale thereof; and it was further provided by the 
of said mortgage or trust ‘deed that in case of a foreclosure uf 
said mortgage and a sale of the property therein described that the 
ae of such sale should he applied, first, to the payment of 
_ ell-interest in arrear on said bonds ; secondly, to the payment of the 
: . Principal pa of said bonds in full if the residue be sufficient for that 
“ parpose. 
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we 
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SE : VIL 
a , That after the said bonds were so issued and delivered by said 
Seg moti Joliet Water Works Company to said Starr he, said 
Plat and negotiated the same and all and singular thereof; 
>. : Mat -enid. bonds are now owned and held by a large number of pur- 
Chasers thereof for a valuable consideration, and that the same are 
2 — and wholly unpaid. 
we IX. : 
ah sald Tos legof elit Water Works Com made 
t $ of re in iopecent vl ee 


bonds then remaining — , 
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months next thenco ensuing after becomi duo on shoes 
has hitherto continued still conti “ome 


X. 
That on the fifth day‘of Ja arene , 1882, demand was made 


_pfiice of the Guarantee Compan 
— eee eee 


: ret day 6 ene ee ee thers for such 
ment of the interest —— that ese cymes poten ee 
was then and there refused 
demand nor before nor since tes Se é PP 
hands of said Guarantee Trust and Safe 
- The City of Joliet Water Works wence ey Deir 
behalf with or out of which to pay any in 
any of them 
XI. 


That on or about the seventh sx Sa mart 1 
four calendar months after said interest became due 
aforesaid, and after the demand vtha boldtee of a ueajert 
and said d default still se ere ho <0 = _ 

bonds so issued as aforesaid 
538 principal of said bonds and anes roti ees 
ome due and payable at once; that the 
majority of all of said bonds expressed their oe 
ering to said Guarantee Trust and Safe 


as 
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notice of such election on or about the fifteenth day ot ep 
1882, signed by the holders of a all the be of ye of 


in such notice the numbers of bonds held — 
said notice, and also expressing in said notice a request “ 
antee Trust and Safe Deposit Company to foreclose the oaid mortgage. 


XII. 


That on the 22d day of July, 1882, Edward R. Knowlton filed hie 

eens in the a per Nm prt a 
a ju om m reco 

City of Joliet Water Works =e on the 2ist dav of Ju 

for the sum of $1,358.57 oe $5.30 costs of suit, and th 

issue and return of an execution — returned 
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Will county, a 
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ofthe court until disch: by the court; that afterwards, on the 
17th day of August, 1882, by an amendinent to said bill 90 filed in - 
said Will county circuit court by said Knowlton, said Guarantee 
Trust and Safe it Company and others were made defendants 
in said cause; that etna on the 26th day of ber, 1882, 
said Guarantee Trust and Safe Deposit Company, L. L. Treman, and 
William H. Dickinson entered their a nee in said cause in said 
Will-county circuit court and filed their petition therein asking to 
have said cause removed to the circuit court of the United States for 
northern district of Illinois; that afterwards, on the 28th day of 
oo semen, 1882, by order of said circuit court of Will county, the 

cause was removed into this court; that afterwards, on the 9th 
day of October, 1882, the record of said cause from said Will county 
circuit court was filed in this court. 
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XU. | 
That ou the 25th day of October, 1882, the Guarantee Trust and ‘ 
pany filed ite crose-bill in this court praying, 


and the sale 


y 
ngs, for the foreclosure of said mo 
in 
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which several intervening petitions have been 


* en 
ero 
~ 


ye ees 
ne A teen 
: -? wad al op: . 
> om 


‘ay 
Y tet 
~ 


said cause was pen in -the circuit court of Will 
since ite removal to this. court divers 
vening petitions in said cause claimi 
i 

in an 


the carrying on aud maintenance thereof, claiming 
upon the property and effects of the said The City 
orks Company prior to the lien of the said 


— 
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of Joliet 
thereon, 
signed aster, and tak the vei wil 
, a8 master, an en — same, a8 
more fully appear by reports filed herein by the sndeeianed : 


XV 


That on = 9th a i Fane 1888, ~ rane: a hse a ed in said 
cause upon the crose-bill, in and’ e terms of w it was, among 
other things, adjudged and decreed that said The City of Joliet Water 
pene ane issued, sold, and ite bonds, and that it 
— ac ao and ae to the a and 

e Deposit ny a trust or mortgage u 
and franchises to secure ite said bonds, as ) 
542 that a default was made in the payment of the interest 
said bonds maturing on the ay of 
and that ape eee a for yment. thereof 
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hereinbefore stated ; that it was further adjudged and decreed that 
the said bonds and the interest thereon were entitled to be paid out 
of the funds realized from the said sule, so far as the same should 
be sufficient therefor, as thereafter to be determined and adjudged 
by the court. 
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executed on the ninth day of December, 1880, md with the said 


Bs. "e spring of 1881; that at the time - 
¢. . ‘@nid bonds were so delivered by the sai Se 

= work upon eaid system of water works had been commenced by . 

: said Starr and quite an amount of material had been purchased 

=. therefor, but that the same were not only in an incomplete condi- 

= tion, but that comparatively little had been done towards their con- 


XVII. 


came into his hands and before the same or 
n negotiated or sold by or for him said 
bonds and each of them the said interest 
and pepeeie.on the first day of January, 


ieee That-on the first day of July, 1881, when the second series of in- 
jet coupons on the:ssid bonds due and payable by the 
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That said Starr caused the said coupons to boget in the 
aforesaid by his said ts and brokers, because the said The City of 
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-value of 100,000; that quite a of such 
to that time been sold and Tiverel to bene Ade pe 


that said held in his own hands for sale 
said bonds, bonds of the par value of 40,000. 
that h sold and transferred the said residue of 


ter is unable from the evidence to determine, were sold and 
ered to the purchasers thereof before the first day of July, 1 
together with the semi-annual interest coupons due and pa : 
the said first day of July, 1881; that from a mg of the 
sold and delivered before the first day of July, 1881, the 
annual interest coupon had been detached such . 
from the bonds negotiated and sold after the first day of July, 188), . 
the semi-annual interest coupon due and pa 
546 day of July, 1881, had been removed before 
livery thereof; that the reno petitioners 
said second series of coupons maturing July first, 1881, 77 of 
near as the master is able to determine, were 
bonds before the sale and delivery thereof by the said Starr, or 
one acting for him, and 117 of which, as near as the master is 
ascertain, were at the time of the sale of the said bonds attached 
thereto, suid 117 bonds having been sold prior to the maturity of 
the said second series of coupons. : 


XX. 


That the said 117 coupons of the second series were at 
soon after the maturity thereof, and that the facts relative to 
payment, so far as the evidence shows, are as follows : 

At or prior to the time of the maturity of the said 
of coupons Beasley & Co., who were the ts of and 
said Starr in New York, by whom the said 117 bonds and 
had been sold, notified the purchasers thereof that they, 
Co., had funds in their hands with which to pay such 
pons, and that the same would be by them 
entation at their office in New York; that such notice was 

such purchasers and holders of said bonds by direction 
547 —s said Agee ye arnt Bary ns were 80 
an amount same charged to 
count of said onde whom they were then acting as 
brokers iv that behalf and otherwise. 
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Joliet Water Works pany had no money in the 
Guarantee Trust and Safe Deposi 
bondholders, at whose place 
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i dle; ior in its own hands or elsewhere with which to pay the said 

ee coupons or any of them or any part thereof. aa 
Wherefore the said Starr deomed it necessary that said coupons 
should be paid in the manner aforesaid in order to preserve the 
~ redit of the said pony and his own credit, and in order that the | 
=~ bonds in his own hands or held by others for negotiation and sale, = 
©. @llof which he owned, might not be rendered worthless by a default - 
: in the payment of said interest coupons. 

That none of the owners of said 117 bonds were informed by said 
Starr, by Beasley & Co., his brokers, or by any other person, nor had 
they any knowledge derived in any manner, nor any notice what- 
~*"" ever that the said Starr was paying the said coupons with 
548 the intention that the same should be held by him asaclaim 
3 against the said The City of Joliet Water Works Company so 
ma would be a lien by virtue of said trust deed or mortgage prior 
» to the lien of the principal of the bonds held by them, but that, on 
e the contrary, the said owners of the said bonds presented them for 
-. payment at the office of Beasley.& Co. in good faith and with the 
= wtiderstanding that such coupons were being paid for on behalf of 
~~ the company with the same effect and for the same purpose as 
Bree brie gt e same had been paid at the _— and in the manner pro- 
~~ vided therein, and that the lien of suc 

j. -. of the company had been extinguished. 
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Co., the agents and brokers for said | 
by said or otherwise, nor had 
that said Starr was holding the said cou- 
or by an nner, bop his ; that said 
‘were sold: were held by the said Starr as such 


nte to the. 


ereits 
« 4Nor 
} 


ge 
We ae 


‘ 
- ~e 
# 
suf 


"ay Bere 
Guess 80 = 
: TS Parr er OS 
, e ng % ~ 
- 6 ny a 
bec 4 : ‘were 
Bor See "SS Ot See > Se = 
% 7 re 
) » 
: we = 


bo oe: a 
* . fe. “e 

ot Nien a ea 
* ee | Oh ef pPEME pg J 5 


s. < gr hat ges x Re ahinve ae foe es . 
de ~ a ey wie J 
© * -e 


ee og A Re ee oy 
sv,” el Rs Pa Fes 


a oe 7. " Stee ee ae a 
Ee Pi RS ces gee = 
i i oA > ls ; , a, cnt 
Re! AB ence O12 ef ee , Ss oh Sg SG ~s ena a 
d . . 


" RIGEARD WOOD WE-AIeve § a5G.7. AMD 8. D wae 
ao secured they would have refused to have acted foe ta a 
selling said bonds and could not have sold the same. - 


XXII. 


That none of the purchasers of the bonds who a 
after the coupons series No.1 or after series Nos. 1 and 2 al of | a 
coupons had been removed therefrom had any knowledge or notice 

at the time of such purchase; that such coupons had been = 
550 removed by the said ‘Starr Or ‘by some person acting on his = 3 

behalf, with the intention on the part of the said Starr that = =: 
the same should be held by him as a claim against thesaid The City 
of Joliet Water Works Company, secured by said or ios 
deed on its said property, so that thereby the same would contin 
to be a lien prior to that of the suineigal of said bonds pea 
and held by them. 


XXIII. 


And the master finds that nearly all the interest coupons de 
scribed in the intervening petition herein, and which form the basis 
of the claim by the intervening petitioners upon the fund in court, 
have been marked or mutilated, and that they were so marked or 
mutilated before ay & came to the hands of the intervening _péti- 
tioners herein; that 
as follows: 


Firat Series. 


(1.) Marked “Paid” across the face thereof in ink, pierced 
through by a spindle, and with mucilage on the back thereof: 


Nos. 106 to 116, inclusive; 203, 207, 225, 288, 289,240,242 . 


248 ; 261 to 274, inclusive; 276 to 280, inclusive....... $7 aC 


(2.) Marked with a cross, “X,” orsimilar mark, in ink,across 


the th pierced by a ae a mucila on | 
thereof : = ™ ae 
1 to 55, inclusive; BR FE co iicieccionccascmpnbinnaal | BT 2s 
(3.) Marked with a cross, “X,” in pencil, across the face, es, 
the back thereof: 


551 -and-mucilage on ioe 
Nos. 121 — 130, inclusive; 196 to 155, inclusive; 176 to 191, hot 
inclusive; 195 to 198, inclusive...-—.-.-...-ccee-cece » 74 

(4.) Defaced by se several ink crosses and i lar lines across 
the face thereof, and have spindle holes thesame: = a 
Nos. 156 to 176, inclusive . 2 

(5) Marked with « cross “X.” in ink, on the face thereof, 
have mucilage on the back thereof, but no spindle hole: Se 
Nos. 192, 198, 194, 206 oe 


6.) Marked with af Sgt le bat 
nt) poe bag oN ae Hey n ink, no spind hole, 


Nos. 71 to 95, inclusive; 116 to 120, inclusive; 211....-_- a 3 


e exact condition of said interest coupons is 4 
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@) Marked with « cross in ink, spindle hole, but no muei- 


F Mes, 998 to $99, inclsive.....-..----.--.--.-----. 4 
(8.) Not marked on the face thereof, but have a spindle hole 
the center thereof: 


Nos. 56 to 70, inclusive; 212 to 215, ‘inclusive; 217 to 224, in- 
clusive ; 230; 232 to 237, inclusive; 241; 248 to 247, inelu- 
sive; 249 to 960, inclusive AMS ERE OH CES 


552 (9.) Have a spindle hole, are cut with a knife from a 
little above the center to the right-hand side thereof: 


Nos. 96 to 108, inclusive ......---..-..-............--. 8 
(10.) Have no mark, no spindle hole, but have mucilage on 
the back 


Nos. 104, 105; 131 to 135, inclusive.o-............ iin <- 
(11.) No marks of cancelation, but have mucjlage on the 
beck: y 


Nos. 199, 200, 204, 205, 208, 209, a oe 
(12) No mark, no spindle hole, and no mucilage: 
EE Ricininkincdéinis theiacwadaamennaccccaes icdenaad.-  & 
(13.) No mark, but have spindle hole and mucilage: 
i DP itikictibiidrbeietnnns en ccaeeneoescuencce wee 
ie... Total first series ...-------.-.--.--.--..-.----------. 2979 


4 & Marked “Paid” across the face thereof in ink, pierced 
ou with a spindle, and mucilage on the back thereof: 

aS Nos. 76 to 85, 96 to 108, 110 to 115, 201 to 206, 207, 212, 
SSS SQ 18 378, 980 to 224, 239, 240, 242, 248, 264 to 274, 


Di iicnwbhiteeninhnammnnadnnues ones OO 


| ae ye : Marked witha cross, “X,” or similar marks, in ink, acroes 
ii sil + the face, pierced with a spindle, and mucilage on’ back : 
“8 | i ae haa en 5 
B) Marked with a cross, “ X,” in ink, spindle hole, but n no 
on the back : 


ae fo. 216 teelersemyenstancenese snamnnasaneumons | 
arkec or le no apindle hole. bat have mucilage 
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(5.) Not marked on the face, but have spindle hole through the = 4 
Nos. 1 to 50, 56 to 71, 121 to 180, 156, 178 to 175, 179,18 a 


to 198, 206, 211, 225, 238, 241, 248, 244, 246, 247, 249 to 
; 258, 261 to 263, 275, 276, 279..---. o cancessaavos IRR 


(6.) Have spindle hole and mucilage and “ Lewis” on back: 
Wes. FB to 76 ...ae cecccecccccn ctewes ccccccuntissmecsinen 


; Total second seri 194 


XXIV. 


That the evidence regarding the time at which and the pi : 
for which the coupons were marked is very m , Unea 


Pe . 9 

and contradictory ; that Jesse W. Starr, Jr., is the only witness to 

: testify in that regard, who says that these cou were. 

f 554 handed to Supplee, who pasted them in a scrap ; that 

ty there was some talk about the company’s — him whele. 

rset for the coupons he had paid; that he then had a nam had 

A paid besides these, and “ they” wanted him to mark thosshewanted — 

‘ paid; that the idea was that the company wes to pag See Cee RE 

NY that Mr. Supplee (his clerk) asked him if he would indicate which _— 

coupons he wanted paid, and so he marked . the face of the 
coupons the word “ Paid,” and he expected they would be sod 
pasted them in a book and sent them back; that he did mot 

‘ cancel coupons series No. 2 until a long time after them, - 

but that it was done when the company thought were. .- 


going to be accepted and had an idea that they would ; 


3 
g 


to pay them ; that he just marked them as evidence of having ad- __ 
vanced the money, and did so without thinking what he was Oe 
that coupons numbered from 96 to 108, of No. 1, out : 
accident in trying to cut a memorandum out of a ; that. 


he did not know the exact, time that they were cut; 


a been taken off the bonds and pasted in . 
| ' off adateand cut through the leaves with a ae 
r ing about the coupons; that by the wo antthe. 
“@ 555 presidént and secretary of the company; that the eS 
| ge would be very unsa > el 
sistent with itself and with the condition of the coupons; thatthe —§ ] 
explanation of the reason for having written “ Paid” acrossa oo 
of them as a means of designating which , 
pu U oe 
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That the intervening petitioners are and were in the years 1880 : 
and 1881 doing business in the city of Philadelphia, and were en- | 
gaged in the manufacture and sale of cast-iron pipes and other like ‘ 
=. material used in the construction of systems of water works like that 

~. of said The City of Joliet Water Works Company; that they sold 
| and delivered to said Starr in the latter part of 1880 and the 
556 - early part of 1881 material manufactured by them, all of 
. which was delivered to said Starr at Joliet, and was by him 
‘used in and still forms part of the system of water works by him 
constructed and turned over to the City of Joliet Water Works Com- 
pany ; that the value of such material 80 sold and delivered by them 
to said Starr for the t a oe aforesaid was about fifteen thousand 
dollars, one thousand of which was paid in cash ; that some time in 
October, 1882, the said Starr, being indebted to the intervening peti- 
tioners, R. D. Wood & Co., in the sum of about $14,000, sold and | 
- delivered to them the coupons in question in part payment of such 
_ - idebtedness of said Starr tu them ; that when such coupons were so 
sold and delivered to them as aforesaid they were in the precise con- 
_ dition in which they are now. ie 
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& ‘That when Jesse W. Starr, Jr., turned over to the said The City of 
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' gage iteelf; that the proceedin 


foreclosure, and the rules of procedure applicable are also essen 


ore ia 
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therein 


complying 

a y said The City of Joliet Water Works 

said city of Joliet has at = times since velened id we a 
system of water works, or to accept a y su 

558 water as provided in and by oaid contrast we | 


Findings of Law. 


From the facts as hereinbefore stated the master finds as conclu- 
sions of law— : 


That counsel for the intervening petitioners upon the argument 
before the master contended that this was a proceeding éa rem and 
that no defences could be interposed by the other claimants to the > 


fund in court other than those defences r in - pneceee 
purely in rem, but on consideration the Late. lh opinion 


that while the proceeding seeking. to foreclose the and to 
obtain a sale of the property in described for the benefit of 
bondholders secured thereby is undoubtedly a in vom 


and is governed by the rules of procedure applicable to a ie 
i rm, oh, wien 4 tia cao ale has been made and the liga 
eposited in court for the purpose i tion among | 
entitled thereto, under the order of court, a petition presented to the 
court claiming a portion of such fund or a priority in the distribu- 
tion thereof is addressed to the conscience of the chancellor, and 
any reasons why such claims should not be recognized. or such pri- 
pa ont given, — - ee facts and - instances bearing upon 
© equities of such claim may, under proper i 
auhe be considered by the court, and all Pridenee offered ty 
any claimant to such fund or to parties thereto tending to show. 
which of said claimants to said fund has superior equi 
or a priority therein is competent and relevant to the issue before the 
court, and this irrespective of whether such evidence would be com- | 
petent under the proper issues in a proceeding to foreclose the mort- __ 
by petition for a distribution of the © 
funds in court among rival claimants thereto is a proceeding en- 
tirely different and of a different nature from the proceeding fora 


different. 
II. 


That the intervening petitioners herein have no ri 
in the fund in court other or ter than those wh 
been asserted herein by Jesse W. Starr, Jr., and that, 
coupons in the manner and for the purposes of 
which were so received, they are properl 
of all equities and are subject to an in same 
enn tes pry whi may 4 Pina lala e ape So 7 
as a claimant herein and petition seeking payment 
coupons out of the fund in court. 27 rae 


rh 
Hi | 


yet because such sale and delivery 

‘ . Jr., solely upon his own credit and was not made 
upon the credit of the City of Juliet Water Works Company, 
made at the time and under the circumstances hereinbefore 
intervening petitioners in October, 1882, when 
purchased the coupons in question, had _ no lien, legal or equi- 

upon the property of said The City of Joliet Water Works Com- 
for the said nope nadir part thereof and a fortiori 
pon: the fund in court, or otherwise, superior to 
lien of the bondholders crea by virtue of the said trust deed 
does the fact or nature of such indebtedness by said 
id intervening petitioners at the time of the purchase 
pons confer upon the said intervening petitioners any 
ts to or lien upon.the fund in court other or further 
would have had had they purchased said coupons for 

of receiving them in payment for a portion of such in- 
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IV. | 
r _ That ee tery aaterrsete petitioners have not, b virtue of having 
x farnished Peaid, any claim to the fund in court prior 
~ ud superior to th “ie the ‘claims of the holders of said bonds secu by 
t~. fal and that the prayer of the petition that 

the Neadaset thes ness of Jesse W. Starr, Jr., to them fur such 
ateris ‘after crediting the face value of said a purchased by 
pet ™ yee them from said fund in court should be denied. 


V. 
it is true, as a matter of fact, that all the 
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b Dae tom coupons 

thereof were detached by said Jesse W. Starr, Jr., before the 
* bonds to which the same were attached were sold by the agehts ts and 
ss of said Starr to he and holders thereof, and that 
farther true that the 117 coupons paid by Beasley & Co, New 


r was any of the same, paid at the place in said 
iy by the trustee, The Guarantee Trust and Safe 


one ‘ ee eee ne ony oF ane tata gale by the 
[a pany, nor with the money thereof ; 
, Her were: Beasley & & Co., at the time of such payment or at any 
t. etme; shown to be the agents or brokers of the said com- 
LG io: pany; 
’ eee that it fe farther true that aa said Starr is not shown to 
eA a at pt gs so ear. request 
2 master ic the opinion that under the 
of ti cae the said coupons do not consti- 


the said first series and 77 of the said second © 
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om ‘ 
from the said fun Bia ae 
And the master has arrived at this for “s 


(1.) Said Starr at the time of the negotiation of said bonds was the 
owner of all the stock of said company, except a few shares thereof, 
were all sold by him or his s be 
were all sold by him or ts 
mation or notice to the matin amend 
coupons or any part of the second series 
tached from said bonds by said Starr wi 

same should be hel him as the bone 
568 so that the same would constitute a lien upon the 

in the trust deed or m described prior and su ; 
the lien of the principal of the bonds so and by him 
— agents, or to the coupons thereto attached and sold 


with. 

(2.) Al rtion of said bonds were so sold and negotiated 
the cousin ont techean of said Starr at or slightly below the 
value thereof upon the representations made at the time of such 
by such agents and brokers that the same werea very desirable and 
safe investment and were eagerly sought for by savings banks and 
insurance companies, and were in all respects strictly first-class secu- 
rities. | 

(3.) Itis simply 
at the price which was obtained therefor had the 
had actual notice that said Starr had retained a 
owner of said first series and part of said second series.of coupons, 
and that such coupons were a lien upon the mortgaged property of 
the company prior to the principal of the bonds for which they were 
pa — par value thereof, or slightly Jess. | 

(4) t would he contrary to equity and justice to permit the said 

Starr in manner to his bonds upon the mar 
564 ket without notice to the pu thereof that he so held 
pT ee Np cern by the interveni 
that he did, and continue to conceal such fact from the 
until after the foreclosure p had been commenced herein, 
and then permit him to assert and maintain and claim to have 
a prior lien to the extent thereof upon the fund now in court. 
ee 117 of the second series of cou mgr samen 5 en 
Pee ones ata ean eae 
is sai te an ers own 

the credit of the company, and thus to prevent the 


ee Oe 
credit of the company and conceuled 
the payment of its interest coupons, and 
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thereof. , 
nstructed said Beasley & Co. to pay said coupons, 
, as the master believes, intended at the time that the 
same should be paid and extinguished in the same man- 
'.. » ner as if the same had been paid with the funds of the com- ~] 
pany and at the place and in the manner provided in and by the | 
terms of the contract; that Beasley & Co. supposed in good faith that 
enseenen san sth Se, Sen de the peapete of payung. he cid J 
cou and extinguishing the lien thereof; that they advised the 
hulders thereof to present the coupons for parent at their office, 
and that on presentation thereof the same would be ptly paid, 
and that the boldholders so ted said coupons for payment in 
faith, and understood they were being paid and not wy 
and that the lien thereof was by such payment extinguished. 
The fact that so many of said coupons were marked paid 
the face thereof, or were marked with a cross upon the face 
or otherwise defaced, tend. strongly to support the theory : 
. time intended that the said cou should be 
purchased, owl that the intention to a en me j 
not a payment was an afterthought; that while sai 5 
attemptsto explain such cancellation and mutilation, yet 4 
tion is wholly unsatisfactory and scarcely worthy 
consideration ; that very little credence can be 
the testimony of Mr. Starr herein, because his evidence is 4 
contradicted on nearly all material points by ; & Co., 
by various bondholders who have testified in the : 
ey ree ae Mee enanetly 28 


by. counsel for intervenin itioners that all 
bonds took the sme, chargeatie with notice that ra 
; and payable on the first day of Jan- 3 
ce aaa and were therefore put M 
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and hence said intervening petitioners, are 
circumstances of this. case from claiming that such 

; fund in court prior to the said bonds. 

bonds themselves were dated December 


668 any manner by reason of such payments of 


distin- 


(10) In a ent of the master this case is clearly 
ge — on principle from the case of Ketchum v. Duncan, 96 U. 
In that case, by a divided court, it was held that Duncan, Sherman, 
& Co., having paid in some cases, with actual notice to the bondholders 
thereof, certain interest coupons of the bonds of the Mobile & Ohio 
R. R. Co. as they matured, were entitled to hold them as purchasers 
thereof as against the bondholders under the circumstances of that 
case; but it does not a in that case that an poner es 


to purchase such bonds or were inj vf we me 
nean, Sher- 


: man & Co., while in this case it is clear that 
understood at the time said bonds were placed upon 


favorable as was done, if indeed they could have been sold at 
In the judgment of the master, under the circumstances 


case, there are am 1 — adie sg as | 2 
inst the es ng petitioners as well, which. sre wanting in 


case of Ketchum v. Duncan, supra. 


Respectfully submitted, . 
. ELIJAH B. SHERMAN, 7 
Master in Chancery of said Court. 
Chicago, March 28th, 1884. | 


Master's fees for foregoing report, $250.00; id b R. D. Wood 
& Co., int. pet’r’s. es E. 3 SHERMAN, ) 


/ q (Endoreed:) Filed the first day of April, 1884. W. H. Bradley, 
Cc 


569 Afterwards, to wit, on the twenty-ninth dey of April 1884, 
came Richard Wood e al., by their solicitors, and their 


exceptions to the master’s report in said entitled cause, which said. 


exceptions are in the words and figures following, to wit: 
United States Cir. C’t, Northern Dist. of Illinois. 
7 KNowLton 


v8. 
Tue Crry or Jorrer Water Works Co. e als. 


Messrs. Dupeo, Judah & Willard. one 
GentLemen: It is my understanding of the practice in this court 
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> iat ag 
of masters are filed in court after the 
s* 7 3 3 


that to the reports 
report is filed, but within the time prescribed by the rule. 
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t 7 Sain Enola Vai2ED 0. ADS. D0. AnD 
- farepaiia of BD. B.D. Wood & Co, filed i in said cause, you may 


oc sos myc > amma anaes 
SANFORD B. a 


570 Usrrep Srarzs or Ameuica, \ ee: 
Northern District of Ilinoi : 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


Epwarp R. Know.rTor 
Bill and Amended 


v8. 
Tue City or JOLizt — Works ComPaxy Bill. 
a | 


Neri Benson e al. 
ee ve. : Intervening Peti- 
Be Tae City or Jo.iet ee Works Company tions. 
“a ad 
2 THe GuARANTEE Trust AND Sars Deposit 
ComMPANY Cross- Bill and 
ve. Amended Cross- 

Tux City or JOLigT a Works Company Bill. 
, a 


Ricuarp Woop é al. 
br vs. Intervening Peti- 
Tae GUARANTEE TRusT AND Sare Deposit Com- tion. 
PANY e al. 
of Richard. Wood, Edward R. Sy and 
~ Walter pent and Stewart Wood, intervening ah o on 


of E. B. Sherman, master, ‘filed Seeley S oF about April 
J Pp 


Dapee, Judah & Willard, their solicitors, and 
of said Sherman, master, filed as afore- 
‘or about. 1 1, 1884, for that the said master erred in 


Rene eae in section 20 of 
were or soon after the maturity thereof. 
—— 
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& Co., had they known or been informed by Starr - 
such as said indebtednesssosscured, = 
would have refused to act for in selling said bonds end could 7 


That a petition like that of these petitioners is so addressed 
the consei 


all fete and 


compete:it a. the proper issues in a proceeding to foreclose the 
mo itse . | 

10. in the present case a petition for distribution of fands 
in court among rival claimants is a proceeding different and of » 
different nature from a foreclosure proceeding and the rules of pro- 
cedure applicable essentially different. . 

11. That these petitioners have no rights or equities in the fund 
in court other or greater than those which might have been 
by Starr, and are chargeable with notice and subject to estoppel the = 

same as Starr. on 
673 12. That petitioners have no lien upon the fand in court, » © 

equitable or otherwise, superior to the lien cf the bondholders _ 
on account of the furnishing of said material by petitioners. —— - 

13. That the prayer of petitioners for payment of balance of Starr’s 


indebtednes after crediting coupons should be denied. } BE 
14. That coupons constitate no lien on the fund in court prior «© = 
to remaining interest coupons.and bonds. : a 


whatever from 


15. That petitioners are entitled to-be paid no sum 
said fund by reason of their ownership of said 
16. That it would be contrary to equity and 
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©. AUD & D. 00. AND 


e i lp ga that the coupons of 
574 | the first'series are a lien upon the fund in court prior to the 
21. That purchasers of bonds after first series of coupons have 
been cut therefrom could not be chargeable with constructive 
notice ey an interest coupon for six months’ interest had been 
tioners farther except to said report for that the said 
ould have held— 
each and all of said coupons, both first and second series, 
spite and valid claim and lien against the fund in court supe- 
~ vior tu that of the bonds. 
28. That each and all of the coupons of the first series is such 
ior claim and lien, at least so far as they represent interest from 
“mies 9,-1880, to January 1, 1881, and interest on that amount 


com 

each and all of said coupons which were detached from 

Starr before sales such superior claim and lien. 

peas amon or paid to the holders of the 117 cou 
section 20 of said report money which should _ 
by oid Bt Starr upon his indebtedness to these ao 
material, and that petitioners are — 2 one tably en- 
as to said 117 coupons—at least as agai ds corre- 


ee to the sate of the anne paid by Starr for said coupons. 
—— o8. That mag a and all of said coupons, so far as they = only a 
..: . Spindle hole through the center or on a on the back, 
=, 675 ‘are such prior and superior claim as aforesaid. 

es .<).;i- 27. That the distribution of the fund in ‘court is only a 


< ao oa That the tbe 117 con oe, a aforesaid were transferred and sold by 


DUPER me SUD DAH & WILLARD, 
Sol'rs for Pat're. 


on the twelfth day of May, 1884, came E. B. 
© masters in court, and filed in 
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576 In the Circuit Court uf the United States for the Northern 
. District of Illinois. In Chancery. = 


| Epwarp R. KxNow.Ton 


ve. : . 
Tus City or Jotizt Water Works Company, Har- Prresades x 
riet Brown, Guarantee Trust and Safe t 


| Company, L. L. Treman, R. D. Wood & Oo., 
‘ Henry e, & William H. Dickinson 
and 


New Benson, Ottver Brown, Joan W. Porter, | 
: Edward R. Knowlton, The Joliet Mound Com- 
pany: Thomas Roes, Martin Cushing, The Joliet 

Company, Clamanna Berrett, ohn O. Ber- 


rett, and Fran Herbert - Interveners. 
Tag Crry or Jouret Water Works Company, Har- e 
. Fiet Brown, Guarantee Trust and Safe tCom- , aS 
pany, L. L. Treman, R. D. Wood & Henry : a 
e, & William H. Dickinson ? .. 
and 
Tue Guarantee Trust anp Sars Deposit Com- } 
PANY 
ve. 
i 577 Tue Crry or Jorrser Water Worxs Com- 
, The Teliet Ste y, 
3 nafactaring Company, ag 
: Wilcox Ty 
| In the Matter of the Intervening Petition of Rich- 
ard Wood, Edward R. Wood, Wood, Wal- 
ter Wood, ‘and Stewart Wood 
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See ene 


Iuusz W. Sr a witness on behalf of intervening petitioners, 
ogo sly sworn, testified as follows : i 


m evidence—Joseph Hiller Foster, 
om aw bein LL Treman, David Hood. 
aa 


@ a 3 ok MY aoe ae I reside in ‘Philip, and occupation, con: 


> ye Pines ents if you eae mr the, petitioners above named or any 
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eo ieeey ngs 
have vats them more othe lat 10 yar in “1° 


faobtigigs wes made and the bonds ond 


» above-named petitioners at any time 
» coupons secured by this mortgage ; 
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; some time — 1882. 
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in paying the coupons, and I paid them out 


Joliet 


of 


7 


i 
- 
: 
< 


ee 
-— a53 32 5 
St laa ba bt <9, Sri sg 
Eg §<pi59<o-923 2s g oFsiiyoqatt 


* ,' \ are 
~ — r Sdn + . 
Phin gM th pe Se ~ 
" 7 - Fe " ; es ie - 


3 — B 
3 8 id Bet “p° 


= 


cose 


Se a ee, GO ante hl 
Rae 325 Pear 


. , Md ¢ r * Ae 
Fs to <a. , ei 
rr ee -: 3 2? alee y 
al + 4 8 - &"; ae & : 
a eee Gs knw 
ar | understand di, wer the active in all these 


iE -¢ Toy 
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3 Z and the construction of een 
Be A. I was the most active of a 
2 State now whether these 
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delivered Mines 


Co. 
A. Yes; they were both defaced and cut. | 
Q Please explain how. 
A. At the time these coupons were handed to Mr. Supplee he 
pasted them in a scrap-book. There was some talk about the com- 
ny making me whole for the coupons that I had paid. I then 


fed a iausher that I had paid besides these, and they wanted me 

to mark those that I wanted paid, but the company never = them. 

Supplee was my clerk and had charge of my matters while I was 
w"Q. Were they in fact ever aid ee 

A. The company never paid the coupons and never paid a penny 

_ the works except 2 or for the stock that was taken by the 


ce "0. Did Mr. ma oe have any authority except the authority he 
ee  &. The Tien was that the com ore oe was to pay that back, and Mr. 
Pe Supplee asked if I would not indicate which coupons I wanted paid, 


and so I marked across the face “ Paid,” and I expected they 
585 would beipaid, and be pasted thom in « sorap-bovk and sent 


Cndesiemianatnatl by Mr. 8. B. PERRY: , 


Mr. Starr, what was the first inception of the construction of 
mah rejotene itr ae 

correspondence between m and Perry obba. 
the contract or who made the contract with the city 
ig-to the construction of these works in the city and 
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7th, 1880. 
@ Did you teas «seed opplemeotal contrast with th 
Yes (om Ontobor Sub, 1800 


ee» 24 ae a a Eel Ah! ? 

a i hate: nk att Sem. » + oe ae pat a on ‘i 4 

— ee ae ees es So % Fal at gs ae “3 
5 aah RAAT ret “linens. <b’ ee Mena eS Papeete Sy 


a ene at 


“Ptr Ranh <T 


ne | des z “a Zz Se 
Tt ae - 
i ene ee ee ee 


on 


vee 3 if , Wee 
EB eMC TS ass gia 


wt Rn Pat 


OER SANE NR SR oie” 


"a 


s z - > 

; y et See : = 

Tq ote e 3 
<4 ¢ 


ete 


the city of Joliet Water Works Company w 
the date of the certificates of | 


rect 
A. I believe it is. , | 
587 Q Now, up to that time there was no City of Joliet Water 
Works Company that could issue any bonds ? 

_ A. I don’t know that there was. 

Q. Up to that time the City of Joliet Water Works Company had 
not issued any bonds? | 

A. They were printed by their instruction and shown to people; 
they were — in June. . 

6. By whose 


instruction did the City of Joliet Water Works Com- 


pany, print an- exhibit the bonds in June preceding its organiza- 
tion } 
A. They printed the bonds with a view of organizing at o 
Q. Didn’t you cause them to be printed ? 7 ; 
A. I was told todo so. I had instructions from these gentlemen. 


We made out the and drew the mortgage and it was com-. 
plete; but of conan wt had to the date. The intention was 


to get them out previous to the Ist of July. 


Were the old bonds, issued before the incorporation was com- 4 


pleted, destroyed ? ae 
A. I think Knowlton burned them himself. If you will look at 
the ee contract you will find a necessity for the change 
in the bonds. 


588  Q Were those bonds that you speak of that were shown in 


June signed by any one? | 
A. No; I know I took them West to have them i 


? 


Q. That money was loaned to you, was it not? hee 

A. It was loaned to me for the use of the company. I then agreed 
ign that contract. All the-money ex in these works was. 
company. All of my money went in there 


pty intra in the onaniaion ofthe City 
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of that stock did you subscribe for ? 
re many i: stock and the entire 
aa? 
pplee, and the balance of the directors. 
of organization and state who the capi- ' 


subscribed for 19,500 shares or $195,000; P. H. Hobbe, 200 
or $2,000 ; es ———— 
r., . 


@ same place I do and was engineer 
of the construction. 
the $200,000 of stock was afterwards 


-Q Then, according to that, 9,500 shares of the stock was issued 
Rew to Samuel Starr, 200 to Supplee, and 200 to Perry J. 


00 

A. Yes, air. 

Q Did you ever pey to the City of Juliet Water Works 
Company any money on account of your subscription to the 


did not pay any cash ; I paid it in material; yes, I paid some 


State when and how much money you paid to the company ? g 

I paid $1,700. 

‘To the company direct ? | 
the company, to be used in payment for material. : 

Lowers una teg  Bowe “ta, arcemtart ecdeaaiaal 

to 

bat I cannot answer; he did not buy it 
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- A. I think he did: I think he; itinessh =" ae 
Q You paid your $1,700 into bank be tn in payment - 
material ? “4 
A. Yes, sir. 
Q. In n whose name was it deposited . 
A Tthink it was made iu the name of Thos. B. Supplee, Jr b 
Q. When did you t that money there in his name? | 4 
A. I went to Cincinnati to meat bribes F 
this money to Supplee in ana ae the stock. 4 
2 ee a e 
Q All the stock that issued to you was full-paid—issued as full-. 
paid? : | 
oo oe. 
Q Where are the nal contracts that you have referred to, 


“ang of Joliet ? 


made between you end 
of Paige, the receiver. 


ar nti “An t and contract between 
See a Company,” and 
to when you stated 


turned 


agreement by which 
2 gemma Company was 


A. 

: can identify it. 
A. That very much like it. 

Q Upon omer 2 at this certified copy, and while you cannot: 
swear 


nitely as to a 


stance ? 
A. Yes. 
598 es 
Q. You W. Starr, Jr., who purchased of Mrs.. Harriet 
Brown, lying east of Joliet, on whieh 
construct pursuant to this contract with the city? 
. ee portion and the other portion wes purchased 


after it was organised through Perry . 
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I don’t remember the dates; Hobbs purchased the other aud 
oe could get it for, and ‘asked me what I would do, and I 
t. ; 


what 
~~ 


a A. 
3 oe was prior to your conveyance to the corporation ? 
“@ Was if not in fact about the time that you made the sec- 
604 ond supplemental contract with the city ? 
QN mF 9 cate ace sie a. 
Be ow, this agreement and contract between you an @ corpo- 
— bears date the 9th day of December, 1880; prior to that time 
~*~. how much money had you actually expended towards the construc- 
a — < that system of water works ? 
Be - ees I had expended about 50 or a cpctce because a ma- 
es: jority of e stuff was there. 


$4,800 
ae not know, but I think it was about that. 
Bee Q. Do you remember how much you paid on account of it prior 
Sees 


1880 ? 
id $1,500 to Hobbs. ; 
you paid the 9th of December ? | 
one payment. ; 
5 + yr tae in which would be found the entries of | 
amount money you actually expended prior to the 9th day of 


>}. 
ae Philadel hia. | 
7 — a at the City of Joliet — Works Company 
Bs alter it. emails and issued 280 bonds of the nee and 
at Hay : : 
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ow was that after the com was organized ? 
I think Bi the following month of January. 7 
that when the first lot was delivered to you ? 


Then how long was it before you got the other $40,000? 
I think in the spring of 1881 some time. 

How long after you procured from the company the first issue 
of Sedende So seq Sales gee began to negotiate them under the 


—— 
aH the bonds were practically sold before were issued 
soll the peuple called br Ooeetinn — d the money 


erereraas 
obs” 


into the company along in = early stages of 
Q Seis on del ver these bonds after you procured them 
en January Sam crigine® delivered to A. W. Bens 
were 0 
and Co., of Broadway, York. 
2 About what time did pa them with them? 
A. I think in January, | 31, a te eepttinant? 
@Q ‘You put them into their hands to negotia 
A. I think I kept some back. renal I + dor $5000 in thi 
hands atone time I held the balance until the first were sold and 
aw Veto in their hands. 
ut all of them in their hands? 
oa o Ne: Teold some to P. J. Smith ; Beasleys did not live up to 
r ‘ 
2 ow ome did you — in all? 
A. $40,000, I thiuk, all told 
Q. About what < did you sel them ? 
A. Mine were sold last the works were pretty nearly com- 
pleted—in the latter part of 1881. 
Q. Where are the books of record that show the transactions of 
the corporation and the board of directors? 
A. I guess in or Wood's hands; I them. 
598 lest fall'of Hill and bell, in Joliet, and poy ype ms 


Walter Wood to look at, and I have never seen 

Be os don’t know where they are now. 
yay bank, wd the water works company any money on ac- 
cand of : 


A. Not in cash, but I veh aucnend material. 


Q They were deli to you, then, under and by virtue of the 
a ee date on the 9th day of December, 


y our system 

yoih the a 

spall oom of alr works? 
A. Yes. 
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the directors of the company ? 
A. Yes. 


A. Yes. 

Q Were ws then a director? 

A. Yes, sir; but did not vote upon it. 

Q Were Sess present at the meeting when it was voted ? 

A. present at the early part, but not when anything was 


I was 
Then the directors of the corporation, yourself being present 
not voting, voted to issue to you $195,000 of full-paid stock of 
company and Senne of the ‘Gutenetianen bonds secured on 
of ifs property and ‘effects ‘then owned and subsequently to be 
upon your — in that contract to so complete said 
of water works 
Yes, sir; the company agreed tu pay me $195,000 in stock and 


beequently ?. 
did subsequently. 
Did oon in — fulfil and sesteeus your said agreement to com- 


the system 

Near 

Did ys city of Joliet ever accept said system of water 
-A. No. 


Q. Did you ever offer them to the city ? 
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| ©. You are spacing of tho scien number ne? se 
601 A. Yes; bonds were sold indirect] by me to Bue and 
i . E. Lewis & Co. a good many in 

hs zt Stren hes bende to oer ncn on Sie 

thom wit with 1 the coupons, including series number one, attached ? 

2d And when the brokers negotiated the bonds they cut off thai 
series number one? 

A. Yes, sir; and presented them to me for cr or dedueted 

en Bonn Se ners See ee sale of the bonds; either 


= fo eng’ peer the pons om, and thay paid the 


—_ in your settlement with the brokers they were charged to you » 
7 dg, “vere a, a 

A. Yes, sir; there were 1,500 of them in Beasley's hands at one 
saamer Te k of the water works defaulting i 
ou water works company n 
602 the payment of the first series of coupons, and that they Te- 

fused to pay them. Now, in point of fact, had the water . 
ee ae ee ne ees 


= 
he 


, and they could have raised money 
Did the company over raise any money on thet dei? 
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= , — cai ncnaiteten et, eat I bnow of 
laa ‘the company cy providing money you teok 
ee understand you? 


 -Q At the time you took up these coupons of the first and second i 
ore? ered then completed ee — 


_ en See : 
| Oo 
r¢ nee not been completed so that there was an income? pd 
Oo 


Q ne, at whose ‘naman did you provide the money to take up | 


a "Flees people wrote there about the payment, and of course 
y came on me. 
Q You aid that with the understanding that the company would 


ror gon don’t wesc = 2 wag there was any understanding, but I had 
to sxve-my own reputati 

2 ‘Didn't you do it with thie knowledge and assent of the com- 
PA. I did it with their knowledge, but they didn’t tell me to do so. 

Q As I understand ee eee ennarars te yen 
yon marked them ax sotually paid? 

A. _—,€  " icate that they were paid by me, but 


= ”@ When these @ these series one and two were paid you were still in prog- 
Be rem of consracting theo works under your contract with the corpo- Re 


A. Yeu. 

Q Your main object in taking u higints ns was—knowin 
esata Rint. to pay iepisctn vatach the 
bonds and say own ond tho propetty of the 


e You. were still holding and trying to negotiate the bonds? 3 
ee aa 2 had -_— a contract then for the entire issue and engaged to | 
. ate extengemente with you to negotiate them ? 
WwW series number one were de ivered to you 
= did you caress : 
Ss @4 T retained them 


= @ Then you had had them i cur pomeaon one and half 
Ras m when You turned them over to Wood 4 Cot | 
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oy Yea Pat men into the hands of Beasley & Co. in Tanase, 
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_Q You delivered them over cancelled 
P speak of in October, 1882? ; | 
3 A. Yes, sir. ig ds aes 
; Q How about this series number two, due on the Ist of 
a 606 July, 1881, in the n of Wood? af 
g A. The same thing occurred right there; some of them 

were sent in to the company,and it said it had no funds. | 
| Q. Take the series number two, that would be cut from bonds you 
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Mies! 6, 
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you 
| 1881, d those? 
A. I paid them in the same way. 

Q. Did you have any arrangement with Beasley & Co. by which 
these cou should be sent to them rather than to the Guarantee 
Trust & Deposit Company? 

_A. Beasley at one time told me that in order that he might hold 
his customers and get the collection of the coupons he had requested 
that the interest becollected through him and he presented a number 
of those to me for payment. | 

Q. You assented to that? 

A. I did not, for I had nothing to with it; 
the Guarantee 


S abeages ond tnuetaonw Gan br epunate 
to cou ymen 

maturing on the Ist of July, 1881 si 
did, but I told Beasley at one 


A. No, sir; I do not know that 
| time myself that there would be a ult in the interest. I told 


Q. I have in my hand, wh will read to you and see if you: 


might recognize it as within r ment with »S copy 
* of a letter, as follows. “A. W. Beasley & Go, 06 roadway, 
608 New York, June 25, 1881. L. L. Treman, Ithaca, New York: 


The due Jul 1, 1881, cut off of the bonds.of the 
City of Joliet Water Works pany will be paid at our office.” 
nt with him. sold 


be paid, and that I would pay them. : : 
Didn’t you say you would have to do that? ely 
A. Some few of I told him that, but all the conpone that 
Beasley got in that way were coupons that I paid. 7 
Q. He charged them to you? . 
A. Yes; in some cases I took them up and paid cash. 
Q. He had an account current with you for 
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~ had negotiated prior to their matarity—that is, from bonds which - 
negotia ted between the 1st of January, 1881, and the Ist of July, 
W 7 


him I would take them up and Say Gem rather than havea default... 4 


nswer. I made no such — 
these bonds with these coupons, probably knew they would not 
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A. Yeu 
: 4 When fcissel iheds usp gue gabd thane and settled with him ? 


ry In 8 ons: with Beasley & Co. they returned to you the cou- 


ey had paid in that way, and then you paid the mon 
609 Er then end ey came into your hands after their payment? 


2d Didn't they scot these coupons themselves? 
A. No; they never canceled one or mutilated one of them. 
Q About what or would you think series number two came 


into your possession 
A. "Right after their maturity. ™ 
Q. You held them until you transferred them to Wood? 3 
A. They were never out of my | until I gave them to 


ie 
i 
3 
2 
ee 
at 
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in the hands of Swett for collection. 
were being paid in the way You heve o any knowl- 
being paid in the way you have stated ? 
old to did. 
wen t with those sold by Beasley & Co.? 


oyoem — for believing they would be paid by any- 


company would pe all these cou- 
bonds that if I did not com- 


eR - Blete works that the company would raise the money and 
ae "Q@ What mean to say is, when you paid them you expected 
‘3 the company would p you? 
4 A. Yes; I ex 
} bono gman gg} any of these cou co ft a you aaew 
agreed to transfer, or assign them to or to 
A. Not to my knowledge. 5 
: ee cere eeres wenn of the Belden of Gevpenagene com 
; any know unpaid? 


Santis’ ra0 toteodes to hold them as stil 

when finding that I had to pay them 

ereedidtat a claim against the company ; Smith 

ot eons 
coupons, 

caceled? 


iat 


a a 


against the company for money advanced by 
you for its use, and ex ee aa a fre Fem 
__ A. I thought that the bondholders had recei money, and 
that the on me.- Yes; that is my 
held the claim against the company and its works. ‘\ 
612 Q You were all this time in the exclusive podsession 
en en eS 
A. I was not in the exclusive possession, for the company hed a 
"S hod aneae the full and exclusive possession 
n point were in a ve 
of the water works in the construction of them ? 
A. I can’t — that I was; I turned them over to the company ; 
whatever I received I turned it over. 
Q Did you make any effort to turn the works over to the com- 
pany until October, 1831 ? ee 


Q Had turned over any portion of them to the company ? 
_ A. Yen; anfisbus I done the ecsk the company cuntensenat 
ao it. 

Did you Free Sa a turning over of the works to the 
com piece by piece | 
| A. I don't know as I did by calli a board meeting, but Hobbs 
and Knowlton eccepted my work asI wentalong, ~ - - 
Q You say that you never offered to turn them over as a com- 
pate ees Sa ee 
613 a. don’t remember the date, but | think that is about 
time. : é 
tape know whether Beasley sold any of these bonds in Jaly, 


A. I think they did. : 


| Q Did they them with the coupons of the series number two 
on “a 
A. They were on. 
; Q nny Ane a ey eee 
: - Yes, sir. - : 
7 Q. The Portemouth Savings Bank held 10,000 of these bonds ; the 
treasurer 


them after the Ist of July, and that 


id Smith i bay these bende from yen ? 
time the eos were fret sarted uni their com- 


pletion ; he is bu 
: shed by Mi by Mee W Willard what R. D. mene ae you for 
I 


there canealled = d I do not know that 
coupons, an not know you sta 
A. I answered that 
$19,000 for goods that went into the works. 
Qa. You turned them over to them ? 
A. part payment for that material. 
Q present at a meeting of the committees of the holders 
of suid bonds, consisting of L. L. Treman, Wm. E. Hawkes, Jos. H. 
Foster,and Wm. H. Dickinson, together with their attorney, Mr. 
Van Cleef, held in Philadelphia in the fall of 1882, at which meet- 
ee present Walter Wood ? 
ee were two meetings held and I was present at both 


2 What'ss ‘far as you remember, was the object of that com- 
nfittee’s os" 


q 
He 
= 


ood, Pearce, an rat met n and van Cleef. 
Q. Was there not some negotiation about the water works be- 
tween you and these people? 
A. I do not know. 
> — there at the evening meeting ? 
0. 
iQ Was anything said about these coupons that Wood & Co. now 
A. No, sir. 
Q. At that time you still had the coupons in your own hands? 
- A. Yes; in my possession. 
“a ey had not then been delivered over? 
0. 
Q. Do you remember the time when this water works com- 
616 pany was put into the hands of a receiver in Joliet ? 
A. Yes, sir; I remember it was done. 
Be -s the latter part of July, 1882 ? 
es. 


a weakened them “ am war weeks of water — under and by 
ey the contract you hed with ae the city of Joliet ? 

es < Av Im the first omen rt the water works lacked at that 
Br ‘which is ~esm Sorain water, and I could have 
= iver’ them all ae necessary by sinking wells or by taking 
2 Sboma ry secense which could have been ra nce | eh 
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owed R. D. Wood & Co. between 18 and ; 


price unpaid on the land 
@ It appears by the jadgment of the court that there was bet 
a t was between 
$3,900 and $4,000 till unpaid on the land, and interest? 
A. That is about right. 


B ent of counsel the taking of further testimony was ad- 
joumed until September 20th. a 4 
Sepremerr 20rn, 1888. 


Parties met reuant to adjou rnment. 
Present: As before. 


618 Cross-examination continued : 


Do 
eaplecents 


A. The first test I made only last- about 15 minutes, when 
619 Ma Fray stopped me. , 
A. Because he was satisfied, and it was cold and everything wee 
frozen. In the second test I believe I threw three-fourths of an 
ano W of the a PE CS y & 
ere an 
Oo, who purchased after the ist of July, 1881, with series, : . 
one and two of the coupons detached, ever informed that those eou- 
pene were not, in fact, paid and thet: you ollll held them as claims. 
against the company and its property soy wae S 
es, sir : | 


A. Y . 
Q State who. 
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know as I can give the name. There was a banking 
York 
ve 

t, 


I ha 


their correspondence; I think it was Shelden 
that repeatedly wrote about the coupons until 
them up, when I explained that I was holding the 
620 ; that was one concern that I made explanation to 
rchased of Beasley & Co. 
Q. You do not know that that concern holds the bonds now or 
held them at the time of the commencement of this proceeding ? 
A. held them long before the commencement of this pro- 
I think they still hold them. 
it should 2 ge that the bonds of the company are 
in the ’s office and that no person by that name has 
, what would you think then? 
that question satisfactorily. 
t them of ry 


t=- “4c 
ctpans for calc and they woke me err 
Beasley & Co, oe Aen that I paid the coupons. 
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621 + all you can name, knew you was holding them. I did not 
if they knew you was paying. | 
A. | you yesterday that a savings bank down East knew that 


| 


them ; 


represented at that meeting. 
in the fall of 1082? 


paid the first they had written to the Guar- 
Trust Company about the coupons, and I told Cochran about 


Was it the Bennington County Savings Bank ? 

, Vermont. ; ) 
ng in Philadelphia, in the fall of 1882. Wm. 
wkes, on- of that committee, was there as a representa- 

County Bank ; was it at that time that 
d these coupons ? 


nd take my chances in collect- 


% ph | not know, except that he wrote them and gave them all I 


that held 15,000 of the bonds, right close by | 


all you know is that that one concern, which is . 


as security net the com , 
had quptunttotes of | 
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52, Ye then enn pi th es bl by te 
A. The were sent to Beasley & Co. for collection. wy 
Q An ; 

623 


A 


paid there? : | tery: 
A. No, sir; Ithink I paid them in my office; Joe 
¢ them over; he did not bring all at once; the 
first lot he brought over was 75. : 2 : 
re to say that you cancelled these coupons | 
series number two directly when you received them the same as 


A. No; I did not when I received them; I did not until a 
time after that; it was done when the company thought that 
works were going to be accepted and had an idea that thet they would. 

the money to pay them. . > 
the money; 


get 
. I just marked as evidence of having advanced 
I did it without thinking what I was doing. 

Q When you turned these coupons over to Wood & Co. I under- 
NS SE er woke 
es, 


Q Asso much payment? 
- A. It was on account of payment of material. 

Q. Have you that receipt? 

A. No; but I can get it and produce it. | 

Q. Was it not understood between you and them that they would 
give you credit for whatever they could get allowed on them? . 

A. No, sir. 

Redirect examination : 

Q You remember that y afterncon, in the course of the 

cross-examination, I was to be absent for a half an hour, 


more or less. I will ask you if all the answers you gave in 
time went into your tion ? 


mit 
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e as the others, 
the leaf with a penknife. I cut 
hat were your _— ions with 


th 


Q 
these bonds pons 
A. -Mr. Beasl was the banker that sold the bonds on a contract 


r t in regard to the bonds or coupons in any way? 
A. Not after I withdrew my account from there. After they had 
oes live up to their agreement I took the ‘sale out of their 
Q. I mean after they negotiated the bonds or coupons had they 
—. you to act as your agent in regard to what they 


A. Yes, sir; of course, they, having sold the bonds, kept a 
with the purchasers all the time ; while done with- 
— consent, at the same time they brought cou- 


they 
that I was to pay and they were to get the money 


them- 
} ) pay them 
day, and they told me that they could 

to hold the coupons, and if I would take them off their 


many of the cou 


| ng 
629 of the works and whether the coupons would be 
Objected to. , 
Q Did you ever see that correspondence ? ; 
A. Yes; I have seen most of it; it was sent to me. 
Q Is it in your possession or control now 7? 
A. I think some of it is; yes, sir. After leaving Joliet I destroyed 
a great many pa I t would not be of any value, and I 
think Knowlton some. get 
Q. Do you know whether, in answer to this coeveeneernes any 
information was given to the holders of the bonds or their attorneys 
and agente in tegard to the payment of the coupons by you? _. 
A. I think Knowlton, who answered most of the letters, told them, 
I think Knowlton answered the letters. or 


Objected to. | 

Q. You may state what information in regard to the payment by 

you he gave the holders of the bonds, their agents and cttornaye. a 

Objected to because it is giving the contents of letters; and; 

680 second, because it does rh that the witness pogo Ae 
one.of the letters Knowlton wrote. ay } 


Q. What know have you astothecontents? + +=. ==> | 
A. Theonly know is that that came through pata’ aes 
came to state they had received letters stating that they had 4 
letters from Knowlton referring the matter tome. — went Ca 

Q. Had any of these holders of bonds mentioned to you any of 
the contents of letters written to them by Knowlton, the 
of the company ? 


(Question objected to.) . 
A. Yes; they did. ) 


Q Give the names. negite 
A. Van Cleef wrote to me. David Hood and Brown waited on 
neh ee s 
Q. Name any others. hd ts | 
A. A. W. & Co. received numerous letters on various =e 
things connected the water works, and I presume thesamemat- =. z 
ters were mentioned. mo Se eal 
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Q These parties told you the contents of those letters from 
' Knowlton ? 
A: Yes, sir. | 
631 Q. What was it? 
(Objected to as incompetent.) 


' A. Brown, who received letters from Knowlton, said that as yet 
the works were not completed, but that I was paying the interest on 
the bonds, and gave full information as to the condition of the works. 
Other parties received letters stating that I was taking care of the 
cou and referring them to me. 

¢. I will ask you to state all the information, if any, you fur- 
nished these parties—the holders of bonds or their attorneys or 
agents you have named—in regard to the payment by you of the 
coupons and the holding of them. : 

(Objected to as incompetent.) 

-A.. I told Hood that if the works were completed and accepted I 
was then going to collect these coupons in some way if the city 
would not pay the back interest. I was entitled to it and I was 


going to collect it by law; that they had already talked of making 
a second mo and pay me the coupons in second-mort- 


company, but I did not say I would accept or would not. 


Q You have stated on cross-examination that you brought these 
oe 
. Yes. 
Q State for what purpose you were going to see him. 


_ Cbjected to as incompetent.) 
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I had them. When I went to see 
rs e; that was ; i 
Did 
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682 gage bonds. t suggestion was made by one or two of the. 
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nataral that the holders of the bonds should send the « 


that they would by the company ? 
A. I do not remember just exactly what I did say upon that point. 
There was a question asked me. 
i. penetra gone rs which you constructed for the com- 
ae the city of Joliet or its officers ? 
ve The city of Joliet, through the water committee or the com- 
mittee on water works, was vested with power, I su ,' to 
684 door undo what was not right. That committee after 
my work all the while and took exceptions to some —_ | 
and I ch them, and I wig Ae —— anything to be done that 
was not sa ry, and they ly accepted the work as 
along except a few » little a posts rick yT changed to me copied 
the location of a few hydrants. They had, I su 
work, and, if I remem SATIN a sepert Gavemlie 
for its acceptance. 
Q. The works were com see 
A. Yes, sir; both Knowlton eth = oe mene 
mittee A eee satisfied their report would be accepted. 
Q The only opposition was in the city cou onal? 
A. Yes, sir. 


heparin 


: they ted. 
Q You have elated thet these bonds were delivered to Beasley & 
Co. as late as January, 1881, have you not? 
A. I think I did. | 
ae they sold the first lot you gave them more for 


A. I don’t think I said I said I gave them more for sale then. 
Q Is that not what my question intimates; have you not stated - 
that ip January, 1581, rou Het gav.a lt of thee bonds to Beale 
& Co., as brokers, to for you : 


you not stated that after they sold the first lot you gave 
say that you sold the three coupons I have mentioned 
. E. Lewis & Co.; about what time did you make that sale? = 

wg a & Co. that.the 
a by me to Lewis & Co. and by Lewis wis. 


Lewis & Co. about that time these three 


ey & Co., su pond that they be paid by ecoaialiyer igs 
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is this, that on those bonds I had received 
from J. E. Lewis & Co., and I 
by July ist, but the bonds 


did not get until along very 


riot to the execution ofthe bo and 74, of series 
ior to the execution of the bonds ? 


ee 7 
-°Q- about these three coupons which iE 
ne Did you sell them before the ie 
cu = 
A. nderstand you, but I know what you are 7} 
get at; T agreed agreed to sell them previous to July, end had vistuelly 1 
2d J 7 of what year? f 
Al J: Lewis & Co, bad no bonds in their pommnion pe 
“ay bane 
Q eee about an agreement ou had with J. E. Lewis . Fy 


, 1880, at all; you will please answer. 
oo know when I sold. -E. Lewis & Co. these 


& 
PS 
Hy 


i we “vAs'Itiwae—I don't know the exact time—but it was a good while 
= pe Por presented for payment to the Guarantee Trust , 
om Company and payment refused ; probably 2 or 8 ; 
a ~ 
back of J. E. Lewis & Co. after the f 


| 2 
| ee they had demanded payment on these 
= Sor 8 months after the let of January, 1881? 


er, att tps 


eva a matter of fact, of your own personal know!- 
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were eee 
. I know owned the bonds, for told me so. 
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the bonds and know that they were in their 
. No; I did not see them. 

You - adeetepnaerdetoe cama number one, as being 
‘dent ) ) 
. Yes, sir. 
Do you 
. No; I mean cut by a knife by acciden 
When were these cut? 
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»e 
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OPO 


v ? 

A. No; because they had been taken off the bonds and pasted in: 
this book, and i wen calling 00 6 ste end eh eae | 

. leaves with a sharp knife wi t thinki of Saeenanne RE 
Q. When did take the business of selling. negotiating 
these bonds out of the hands of Beasley & Oo? : 
A. If I remember right, it was in the spring of 1881. And why: 
I took them out of their hande—— 3 : 
Q. I don’t ask you why. You remember about what time in th 


: ? 

. 641 sai was in April. 

| Q You have stated thet Beasley 4 Oo. took the esnpens 7 
! from their customers with the know of the customers that. you ss 
' wa pay! them and held them as claims against the company.:: 
id - iy a : 


es, ° SHEEP) Cy SS 
Now will you state from what customers they took thecoupess. 
with auch knowledge on the part of the customers, if you kaew?:; 
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H.Ve, THE G."P. AND 6. D.CO. AMD 
: A: I don’t know positively, but I believe it was the Bennington 
—" 


Savings Bank & , 
2 Then your answer is that you don’t know positively from 
— ea ers they took the bonds, the customers having that 
now 
A. Ido not know. Iam not positive about which customers, but 
I know what the conversation was. 
’@ Do you mean to say that you know of your own knowledge 
that these customers, any of thein, had such knowledge ? 
A. Beasley & Co. and I had conversation about me cuntinuing to 
take up these coupons. 


_. (Objected ) | 

642. QI was asking you if you know of your known personal 
knowledge what customers of Beasley & Co. had knowledge 

that the coupons paid through them were to be held afterwards by 

you es claims against the company ? , 

A. Shelton certainly knew. I am not positive that was his name; 
but it was a banking house on Pine street; he was introduced to 
me by Beasley. | 

Q. Is that all you know of: your own personal knowledge ? 

A, That is all. : : 

Q. Please give the names of the persons composing the commit- 
tee of the city of Joliet that supervised your work and, as you say, 
accepted the work and reported to the city council in favor of their 


acceptance by the city. 
A. I think one was Marsh. 
Q. Give the full names. 
A. Mr. Seward, and I don’t recollect the third one. I think there 
‘was a committee of three. : 
~Q ‘You stated they made a report to the city conncil in favor of 
the city’s aeemene Jour work as complete under the contract. 
= A. I think when F presented the works to the city that 
648 committee when called upon as a committee reported that 
av they were satisfied with the works and recommended their 


‘ + .Q: Was their report in writing? 
o> A, That I cannot say; but I think it was not; but I think they 
made a report then to the council. 


&° .. ‘ Redirect examination : 
=. @ You may state the conversation you had with Beasley in ref- 3 
= ‘erence to their customers which Mr. Perry did not want you to .—-_—_—*f 
= answer—any conversation with Beasley about the coupons. | 
fe > «; (Objected to by Mr. Perry.) 
me ta, Twas et Bea and we talked about the matter of payi 
. »these-coapens, and I enid that I was tired of paying them, and ha 
in ayin im to understand 


i¢ 
= mo 


i. 
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* mo He told me of those et 
he had explained to and that they kuew I was holding the-c 
Redirect examination : 


Q You have stated in your direct examination that the company 
wanted you to mark each of the coupons that you had taken. 
which you wanted the company to pay; will you explain which 
me wanted you to mark? a 
. As I said before, they thought I had some bonds bypotivecated, 
from which I had taken the coupons, and not sold but | 
them ; they did not think the coupons on the bonds hypothecated - 
belonged to me; but I did not borrow any money on the bonds. 
Q. Did you fully complete and construct the of water 
works for the company in compliance with your original and eup- _—-. 
—— contract with the city of Joliet? : a 
i 8 eee st ey 
Q. The first clause of the original contract calls foroneor =| 
645 more artisian wells capable of supplying half a million of .-* 
gallons daily; did you comply with that first clause of con- . * 


tract ? 

A. I did not. | 

Q. Explain why. 

A. They granted me the privilege of going out and taking water 
from springs by the fair ground. a | 

Q.. Did yo o that? 
@ Did you have the copiee required ? 

ve the ui 

A.I hed | pumps, sta olen & everything according to con- 
tract. : 
He say you complete the works except that according to the con- 


on I had the pumps, stand pipe, and everything else accordingto — 4 
© contract. . = 
Q. The second clause requires you to construct a reservoir witha  - 
capacity of two and a half million gallons; did yon construct. the 
reservoir required by that clause (reading the clause to the wit- — y 


A. I did. 

Q The fourth clause req 
to be of a certain size and 
ways as described, which I 
the su tal contract 
down number of miles 
mental contract in compliance 
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of the last 6 months. 
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time I turned the water on the city ; when I put the 
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C48, the company that I had complied with the contract, so the 
when was that? 
rated them from that time? 


company tal 
took 


eee ee ne a re ae 
the 
the 


* 
. 
# 
a 
= 
"es 
a a 
. 
% . 
* 
a 
é “ 
es 
* 
rs 
a 
+ 
“4 
: a 
¥ » 
5 
wd 
ea 
* 
*y 
as 
* 
« — 
_y e@ 
&., 
Ete 
* r] 
er 
i 
™ 
Be} 
* 
a] 
et * 
aes 
xo. 
me 
4 * ¥ 
Pt. 
‘ 
sd 
eS : 
F; ° 
*. 
>. me 
¥ ? 
baa: 
2 * 
‘ ¥ 
g 
es 
4 . 
* 
» © 
= 
o 
. 
> 


18g qi a! F | 
Pdi HE Hit 
°3% eal dod 


ve 
thu : te Sr x ae ey ie f od eet ’ ry i 4 oe 
> 4 + La ce ‘eas ee i HEN woe Tet ie it ips es e 4 Ae ey ee £0 ~ ; = S aa 

5 . #; wt % wd z 5 vera aah sis es i Lee ror in a. oP a oe x sd oe os at 

. Fs a Sd : a 2 , $ 


¢ 
- 
- 
* 
és 
WN, = 
« 7 
al . 
‘ : ‘ 
.* 
4 5 : : € 
* + > Se 
$ : pt 
* : is - 
1 OO er ae wast 
¥ S 2 si 
4 Ace 
se 
Pl FS é 
’ 
_* a, 
oe 
; be ar ned 
See ey Ging 
Ca PE eet ee ke > 
- a + el Fa ge ‘ 4 ; Pg 
or 
” 2 Peete “ef eee Se 
Be ee pA tes ae al 
vat tp 4 Pik Fe x 
ad 


4 fr er oy: . = 
re 


AD) 


Y aie 


a 


aa “W P 
“ean 
‘. oo 
> - ea 
* hte 79 . 
» 3 i 


‘ LA ‘ 


bw is 
v ‘ - 
7 Pine . f 
“ % *. e- aa we 
; . ‘ , ‘< 
° . . ” hey? ae 
e « ~ @2P3 3 


cae) 


ee . 
7h te Fn) oe 
. a Pome . ° 
| og fi. 
» Ban 


plete 


$5,000 was neces- 
ok th coupons 
© you. 


ei 


¥ . 
= 
Bip oo Pe ow 
~ 


z 
E 
& 
F} 
H 
5 


se '- , 
<I 2.4 ej s 
> 


berg er bi ; ee. Pee ‘oe: 
i a ce 5 Dah 4 ye ie yf Tw ng 00 te 4 
- * & ie : » ed +? 7 ‘ * 
; wa? 4 


» 
7 a." 

sf 

** be 


pay out of 


I finished the contract with the 
tside of the contract. 
after they were turned over to the company ; and, if so, 


4 
a2 5 


<20$> 430340» 


out of m 
cash 
com 


pany ever claimed that you forfeited that contract 


az. 
2% 


as sink 


y 


sa 
a 
Itesao wot claivond therm 
ou mean to be understood 


wanted extra work, such 
Do y 


an 


No, si 
Q. Are 


Com 


marks of cancellation u 


_— anything required under your contract? 
you indebted in any way to the city of Joliet Water Works ' 


9 sir. 


- Recrose-examination : 


Q. Speaking of the 
asked 


qu 
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pany 
A.N 


Q Have you ever been? 


A. No, sir. 


wanted to ma 
st Which d 


by the 


ou say that 
to be paid by 


ou 
they ? 
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sshaty, erry 2, Maken, hal Uses conse Sane poovioun cher eonsult 
> ‘ some time previons after consulta- 
th the members of the council,and they—— 
didn’t ask you all this. I want to know who you mean by 
ey.” 
An he president and secretary of the company. 
Q. Give their names. 
A. Perry. J. Hobbs as secretary and Calvin Knowlton as president 
of the company. : 
652 Q. After the time you say you had completed the works 
and the company had accepted them from you gy ey nae 
you to take charge of the works. Who do you mean by they in that 
answer? : ) 
A. I mean the compony. | 
Q In what way did the company appoint you ? 
A. I suppose you might call it as general superintendent. 
@ In what way—by what act—did the company appoint you? I 
mean by resolution of the hoard of directors. 
A. I can’t say I did it through instruction with the president and 


ry.. 

Q Then when you say “they” you mean Calvin Knowlton as 
president and Perry J. Hobbs as secretary ? 

A. Yea, sir. 

Q After you took charge in the way you stated you incurred 
more or less expenses, did you not ? | 
_ A. Yee, sir. 

Q Did you pay them ? 

A. Yes, sir. * 

Q Did you pay Edward R. Knowlton for $1,250 worth of coak 
delivered to you? by } 

. o; I didn’t pay him ‘tat amount, but I paid him 
653 money on account. 

id you owe him that much when you left there? 
A. I am not positive as to the exact amount, but I presume that 


Bg... ° 

= ... iscorrect. I owed him money. 
nA , ‘ 

bbe: : 


Q Did you pay Barrett & Son in the neighborhood of 18 or $1,900 
balance? 


© A. No; I did not pay them that. 
me QD gg you pay Potter a balance of something over $700 you 


a _~ A. The money was due him for labor furnished there, but I had 


F . been peng him on account. 
¢- © Q Did you pay Neil Benson something over $300 you owed him 
= as-fireman. , | 

SS <:G Did you pay Mr. Brown, who sleo acted ‘bala 

mo OQ. you . Brown, who a as engineer, a nce 
= 8 8 and $400. | “d 
~. . \ Did'you pay 
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shing a balance on his bill? 
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Redirect examination : 
2 As between you and omar whose cbiligltitie isabil 


of these 
nt on. le material, ah x= —— 


A. These ob 
by the company, although I t them. ona 

664 = the full eavatedes and eaaanth © the mombers of com- 
pany. These men were not employed by me, but ware by 3 

7 emg or at least Hobbs, what was paid out of my pocket, but 

Y Coa tit. Whatd by that? 

reg o mean 

A. I povire mete used in running the week 


Recross-examination : 
Q Did Supplee, — financial agent, keep an account of the 


Be: you FP cdem 
a him before I commenced ruuning the works. 

I diocharged him t the time I was completing them. 

Q Who did keep an account? 

A. I did, and aera oper of them. I took him in the 

employ of the company could not be there all the while. I em- 
ployed him, with the Leouledgs and assent of the company, to act 
as assistant superintendent. 

Nov. 6rg, 1883. 


Witu1am E. Hawes, being first duly sworn, testified as follows: 


Q. What is you age, residence, and occupatian ? 
655 A. My age is 51 years; I reside in Bennington, Vermont. 
aim Q. Your testimony has been taken before in this case? 
= sir. 
Q. Are you acquainted with the Bennington County Savings 
me ~ Bennington, Vermont? 
be sir. 
QH wry! you any official relation witb that bank? And, if'n0, 
at it is. 
A. I am vice-president of the bank at present. 
Q. What were you in 1881 ? 
A. Trustee of the bank. 
Q. Did that bank have at that time what was known as an in- 


S 
ry 
2-4 


Vv committee ? 
A. Yes, sir. 
Q. Were you a member of that com mittee ? | 
Q state wise not, in the latter part of J 1881,the = 
te whether or in the r anuary, ae 
bank oe goneee $3,000 Ane — City of nae Works Co.’s bonds. ss = 
es; 


rY fo the letter part of Apri did you purchase any? 

A. Yes; $7,000 wo 

— Bea wal purchases made—through whom and of 
ee, 

656 A. A. W. Beasley & Co, of Now York, I think. 
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of the coupons toward collecting them. 
They were delivered to Beasley & Co. and were paid. | 
Now, state if you had anything to do with it personally. } 


b= 


erpepopord 
FEE 


gs 
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me 
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nd 
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know how you come to take those coupons of the 
to Beasley & Co., of New York, for payment ? 

(Question objected to.) | 
Q State what you know, as an officer of the bank. State what 
know or understand through any of the bank officers. 


° 
E 


ay 
: 


A. Yes, sir; that is what I mean to state. 
Q. State whether or not your bank had any correspondence 
a the Guarantee Trust and Safe 
rae ged ia or its president, Mr. Cochran, in relation 
to series number two of the coupons held by the bank. 
- A. Nothing whatever that I knuw anything about. 
Q Had the bank any occasion to have any ; i 
(pee spay ame depmnamiaoramas trate ; 
658 Q. About what time should you think you collected these 


ieee Seat & On. 
uly. : 
eon for them ? 


+ cheeks Sail 

‘Q At the time your bank purchased these bonds state whether or | 
had any notice, know or information from any source 

—_ detached coupons, series number one, were not in fact paid. 


a > Or they were held by any person or persons asa claim 
i: ‘against. the water works company secured by the mortgage to the 


by 
t 


How did 


‘ ar h ote Sia iad 


‘ ‘ : 
oe ee 
. ‘ } 


A. For paym 
Q Were you at the time presented these coupons for pay- 
98 Season re re ted there erupone for pay 
pons were being purchased b them fr J. W. Bare, Je for any 
other , to be as. claim against the company 
659 ured by the mortgage or otherwise? 
0, sir 
Q. At ihe time ou presented these coupons to Beasley 
payment had wunae your bank any notice, knowledge, 
tion that the coupons were to be held by 'by Starr or by any other per- 
= ne See against the company seemed by the mortgage? . 
not. 


the cou 
i 
ry 
ry 
A. uaintance about the middle 
at a mecting of the holders’ committee, in the so Sapte, 1888 
ia. 
Q. Were you a member of the committee of the holders of the 
City of Joliet Water Works Co. bonds ? 


>. oo 
660 2 Se ona y conversation or 
with said before you met him at that time ia Phi 


Q. Have you ever heard from any source that J. renee 
claimed to hold theee coupons, series number one and two, as a 
tema saad And state when you first heard or 

A. I learned it at the second meeting of the committee held in 
Philadelphia. 

Q. Can you state how the question of his claim came before that 
committee ? 


A. It came up in a way ; the committee thought, 
they could bay up preety Ie err eempnth ein me 
against the company perhaps they would like to buy them, and te 
coupon question came up in that way. 
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‘ 661 Q. The committee was oe whether it would buy 
“ Ye a of the City of Joliet Water Works Company ? 
r 


Q Ane a part of that inquiry you ascertained what claims against 
pete om 4 you would have to assume? 
Q. At : that time he made a claim upon the coupons against the 
company f 
A. Yes, sir. 
Was anything said at that time about holding it as a claim 
the mortgage or secured by the mortgage? 
grt No; it was a claim against the company. 
Sh Was ae said about holding it as a claim secured by the 


mY 0, oa I don’t recollect it. 
ou know who it was said owned the stock? 
A. I think it was said that Starr owned it or a majority of it. 
' Q. Prior to that had you or your bank any knowledge -_ these 
— series number one, had not in fact been paid? 
662 . Thad not. . 
ry What was done with the bonds of your bank; what 
have done with them ? 
A. They were given up to apply upon the purchase-money. 


-Cross-examination : 
A. What did you personally take in the purchase of these 
bonds ginal . sds F : 


ot particular by 
Did you have ne par as ? 
— was brought up before the committee. 
geet of you vourself—you had no part in it? 


a 
. Diy con take all the coupons yourself to Beasley & Co.’s office. 
The coupons for $10,000 ; yes. 

What was said at that time in regard to the coupons at Beas- 


I don’t remember that there was anything. 
mply presented them and they gave you a check for the 


A. Yes, sir. 

2. That was the whole transaction ? 

‘o A. Yes, sir. 

“= ~-Q: Did you know of your personal knowledge that when the 
acme: originally obtained from Beasley & Co. the coupons of 
es oe ee oe off ? 


4 ¥ 
bg ot [thik you said that you had nothing to do om the pur- 
‘a al Tenor whan they cet the bank, 


dae rererer 
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As the that tar panel t of the hands of Beasley & Co. ? 
me ou n | 
They — express directly from Beasley & Co. to the bank 
and were examined. 

2 + ae ogy one of the officers of the bank then? . 

. Yes, sir. 

Q. Do you know personally that none of the other officers of the 
bank, or that none of the atto of the bank, have had corre- 
spondence or conversation in re to these coupons and the fact 

that he made a claim against the company for them ? 
664 A. I could not swear to that fact. I know that one of the | 
officers were not in Bennington—the president of the com- 
pany. I do not know what conversation he may have had, but I 
now the others did not have. 

Q. How do you know that the other officers of the bank may not 
have had correspondence ? 

A. We have talked the matter over among ourselves. 

Q Is that the way you know it? 

A. Yes, sir. 

Q. Who is the attorney of the bank ? 

Fn It has no regular attorney, but Judge G. W. Harman has acted 

r it. 

Q. Are you able to say that no one who has ever acted as attorney 
for the bank has had no conversation or correspondence or informa- 
tion in regard to these coupons? 

@ Will you swe that you personally know they have not? 

ill you swear that now they have not 
.. I would 1 ae rest tiaphievenhee far as I know, and I would 
apt to know. 

Q. I was asking about your personal knowledge. Do you swear 
that you sennneli know such to be the fact? 

A. So far as they told me so. 
665 Q. At the second meeting to which you have referred was 
the question of the lien of these coupons upon the property 
of the water works company under the mo brought up at all 
A. The coupons were brought up, but nothing was said t the 


mon are, 
Q. Nothing was said about it one way or the other? 
A. Not that I remember. 
Q. There was no intimation of any kind given that they were 
not claimed to be a lien under the mortgage? | 
A. Not that I remember of. : 
Q. Have you talked with all the officers and all the parties who 
have been attorneys, who have been connected with manage- 
ment of their affairs about these coupons? . 
A, All except the former president of the bank. - — 
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Redirect examination : 
Q Did any officer or attorney of the bank have cocasion to have 


any correspoodence with any person in relation to the coupons, series 
number two? 


A. I think not. — 
666 2 ae to Beasley & Co. substantially at their 
maturity 
A. Yes, sir. 
By agreement of parties signature of witness waived. 


NovsmBer 61a, 1883. 
Tomas B. Brown, being first duly affirmed, testified as follows : 


Q State your residence and age. 
A. I reside in West Chester, Pennsylvania, and my age is 39 


— testimony has been taken before in one branch of this 
case 

Q. Yes, sir. | : 
State whether you purchased any of the City of Joliet Water 
Company’s bonds; and, if so, how many and about when. 
worth of the bonds, being 10 bonds, 
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. that J. W. Starr, Jr., was pay- 
Saisbafeniton wauther enoer two, upon tore 
Ging ' against the City of Joliet 

ws ) : ’ 
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with Calvin Knowlton, 
Se ee eee 
of coupons of series number- one and two upon 


? 

no with him whatever. 
you pres receive any letters from Knowlton ? 
ever received any letters. 


at an time tell Starr the contents of any letters 
whatever written by said Knowlton ? 


ever at any time tell Starr that Knowlton had written 
da the interest on these bonds? 


never 
you know J. W. Starr, Jr.? 
A. Yes, sir. 
Q When did you first make his acquaintance? i 
A. The latter of March, 1882. se 
Had ‘any conversation or correspondence with | 


S opicr 
yeE¢ 


- 
Ope 


not. 
a member of the committee appointed by the bond- 
com their affairs? by 


was. 
where did that committee first meet ? 
Philadelphia, in September, about the 14th, 1882; about 


ber. 

persons that committee. 

a Foster, Wm. E. Hawks, Wm. H. - 
that committees met in Philadelphia a second 
about when? | 

in Philadelphia some 2 or 3 weeks after the 


, did you Great learn that said Starr claimed to 
series. number- one and two, as a claim against — 


second meeting in Philadelphia of this com- 
committee waited on Starr and met him in regard 
a transfer of the stock or the proceeds of the stock. , 


? : « 
stock of the City of Joliet Water Works Com- 
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held the controlling interest in it, and, perhaps, mest of it, = 
They had an interview with him about to ae 6 
, Yes, sir; to save the expenses of edlling the 
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e300. HARRIET BROWN Vs. TRE G. 7. AND 8..D. CO. AND 
property and the delay, and the committee asked him what debts 
were out against the company, what claims, and he mentioned over 
a number of claims, among which was this claim of himself for the 
coupons, as he said, which were of the first and second series. 

Q After this interview was anything said by Mr. Starr about 
ae them as claims against the company secured by the mort- 


“< Nothing. 


4 Q" Nothing was said about the mortgage? 
Q. Your committee wanted to find out what claims were unpaid 
that were out against the company so as to see what they would 
sere to assume so as to go on under that stock ? 
671 A. Yes, sir. 
Q. As I understand you, that was the first time you had 
any mag or knowledge that Starr made any claim on these cou- 


A. It was the first I knew that anybody had any claim; this 
series I supposed were all paid until that time. 


Croes-examinatio.: : 


Q At the time you purchased these bonds did you make any in- 
quiries at all in regard to the detached coupons of series number 


one? 
A. It was past their time and was in May or June. 
2 Sag made no inquiry ? 


A. 
Q 
A. 
Q 
‘A. 


oe 


oa hed no knowledge as to what had been done with them ? 


aah 
He 


a bed was merely a suspicion ? 
the bond, thought they had been paid I would not have 


eed ag ame to obtain payment of series number two 


= to me by the brokers I got them from ; I 
ware of the «dew hyd I did not present them 
am individually, but only as a collection agent to be col- 
Nested out of the fundsin court. — 

. Q Whoowns these coupons, series number two, of the bonds 
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einer them as a claim covered by the mortgage? 
them for collection for him. | 


> apap tof the funds in court ? 
abou ou by the 
lien of the mort- 
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A. I did’t think anything about that; J didn’t hear anything; : 
they were simply so that he got his money. is Sar Say : 

rf At the meeting to which you refer to at which Starr was pree- 
ent was anything said in any way tending to. show that Starr did 
not suppose that the lien of the mortgage secured these coupons that 
he claimed to have paid? 

A. I do not know that there was anything said; it was just 
mentioned as a claim, and. nothing was said about how it was se- — 
i , is my recollection. : : 
673 oo of the coupons just as vou all spoke of the 

A. Youcir “ji es In fact, in speak f the claims, 
es, sir; just eofthem. In in ing o ! 
he mentioned over ppc of claims here in the West and about 
Joliet, and among others mentioned the claim of these coupons. 
Nothing was said about security. oT ae 


Why did he do that? 

. We do collect for him ; we sometimes collect coupons of that 
nd for him and other people. | 
Q Are you an attorney ? 

A. My partner is. 

By agreement of counsel the signature of witness waived. 


FEBRUARY 77H, 1884. 
Dewirr C. Creoren, being first duly sworn, testified as follows: 


Q What is your occupation ? | 
674 A. Iam cosznlentones of public works for the city of Chi- 


Q. What has been and is your profession ? 

A. I am an engineer. 

Q Have you had an to do with the water works system of | 
Ch : and, if so, for how ? 

A. I have had charge of them over 31 years? 

a a in your charge now ? | 

‘ r. | 

Q Were you em some time last summer to examine the 
ar nae at sect oliet, in this State; and, if so, for what pur- 
we i ue saquasten te ae tees ame conninn Seeg 

mping works in particular, a 80 purpose of seeing’ 
hat could be done to rectify alleged errore in 


Q State in what condition you found the water supplyand what = = 


were ite sources. 
36—251 


a P _———— * 
2% me ie er . ee, 
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Ee By Mr. Wazapp: : a 
- Q When did he go there? : | 
; By Mr. Penay: i 
Q Did you answer that you went last summer? —— 
A. Yes, sir. 
Mr. Wittarp: I object to this evidence then. 
A. The water supply—the condition of it—was apparently very 


precarious. only supply that I observed in my investi- 
675 Selpurean Gahan gust -Aulboenp, Gomes SD tach | 

pipe comi 
say what it was. 


that went under the name of a reservoir 


st. 
along the side of the pamping works 
, which was and ms aiawenie. 


ae 


ip fei 


‘ ’ 


ink not; was unable to see the bottom, but to the 
y knowledge it would not hold water hi than the source 
whence in may have obtained this supply by infiltration. 


i 


y 
do you mean? x sr 


r. 
built in such a way as to be protected from surface 


A. I think not. | 
Q If the bottom was not made water-tight, then could it 
protected from surface water? 


sir. 
| water in 24 hours should you think was being de- 
that pipe which you speak of as coming from some 


The quantity I 
hours. . 


supply of water which found there was 
what would come in by infiltration 


ered 
< 
= 


Yes, si 
as 
? 


rf 


any portion of it by infiltrtion what 
above om very dry—what 
reservoir ? 


be that the water in the reservoir would sink 
the infiltration point. : 


Q If the infiltrating point was lower than 
ervoir, then what would be the effect ? 
677 A. It would not come in at that particdlar poi 
infiltrating point were lower than 
A. No. 


Q There would not be any water in the reservoir if the 
Se er eae 


reservoir? 


2 - epee asa you say as to ite being adapted for domestic pur- 
A. I should condemn it, sir, upon sight. 


Mr. Wiragp: I object to all this testimony. 


A. I should —it too small; the flue was too small in area. 

Q Did you examine that part to see what would be the 

Pal ~~ “wpe scemmmecrtuneens: stare. i | 
, sir. 


Q (rca remains to which you afterwards gave di- 


A. Yes, sir. 
Have 


examined the buildings in which were placed the 
your judgment, was 

in a workmanlike manner, or 
The buildi I rd as cheap in character, the 
stand pipe van a ood, but the pedestal on which is rented 


‘eet 
3 
c 
f 
2, 


you give any direction about supporting that stand - 
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efforts be made to find water, and the recommendation was adopted 
and a test well was put down at the corner of the t building ; 
another test well was put down at another point to a depth of about 
85 feet and a flow of good water was found at that . A quan- 
tity test was made, and it was then recommended and approved by 
the authorities, and the large wel! was put down to the same depth ; 
whereupon the flow of water, both:in quality and quantity, entirely 
sufficient resulted, the quality of the water being determined by 
analysis on the part of two competent chemists and the quantity 
ly demonstrated 


Q. ——— a well did you put down in what you call the test 


A. Six inches. 
Q Was that an experiment well? 


es, sir. 
hat well did you direct to be put down? What was its 
teen feet was its internal diameter. : 


<4 


ve no positive knowledge. 


you estimate it a ? ) 
I think perhaps a million and a half gallons may be pumped 
the well at the present time. 
What would the well supply, provided the pumping machinery 
sufficient to deliver the water as fast as it would come? 
have no data upon which I could base my calculations. 
,000 gallons per day ? 
es, sir; I would tee that. 
hat further was = 
building of new structure to cover these pumps over that 
Schango in the course of the dativery pipes aad the indue- 
n the course iv an uc- 
ipes and the pumping snthbeuee, to antes to render 
more in accordance with good workmanship or, rather, 
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Q make any investigation of a source of water supply 
in what Hickory creek, across from the railroad tracks 
these works? 

A. Yes. 

Q What determine ? 
| A. : prior to the sinking of the test well ; it is pos- 
gible = of water in that creek might be sufficient to 
the ereek 


ress 
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Q. Ha 
sible or visi to you 
— - 


682 ay " Yee, sir: that was the outcome of the investigation. 

Q. As ou found the condition of the works when ex- 
amined them what should say as to the question 
not they were constructed in the most substantial, workmanlike 
ae ey wits to seodanp and cibancoenmenat ae 
the purpose of pr te Fo on water for domestic, 


ae oleae — 

A. I do not as pagers constructed in the most . 
workmanlike bee ote nor in a substantial manner, nor calculated, 
under the circumstances, of supplying the city of Joliet with a pare, 


wholesome water. 


Cross-examination : 


Q Do you know when the works were cy vigaly constructed ? 
A. No, sir; I cannot give you the date; I have no 
and have not refreshed my mind. 
Q. Might there not have been some c Ns 
works since they were originally constru 
: pai _ A. Certainly. 


cul hoeed tho cabins Beer tem: I don’t think I was 
d that question. | 
ask you now if they may not originally have been constructed 
workmanlike manner ? 

Yes, — I never saw them until I went down upon 


af 
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iy 


is true as to all the evidence you have given? 
. Yes, sir; certainly. 

Might there not have been other sources of supply for the 

ae “4 ieee re 

es, sir, 
Q. They may have been, of course, when originally constructed, 
as far as you know? 

A. I don’t know anything about that. I don’t know how they 

: —_ peteenmony Laas ee 

y woald apply to the works as as weil as 

684 =when I was there. know of none, bot I was net there on 

a professional observation at any other time. 


James G. Ex.woon, being first duly sworn, testified as follows: 


Q. Where do reside ? 
A. In Joliet, {llinois. 
Q. How long have you lived there? 
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A. It has-been my home almost all the time since 1844.. 

Q. Have you any connection with the system of water works that 
was constructed in that city by Jesse W. Starr, Jr.? 

A. At the t time I have. 

Q. When did your connection with it first commence? 

A. About the middle of May, 1883. 

Q These works are now in the possession of what is known as 
the Joliet Water Works Company, are they not? 

es, sir.. 


A. 
Q. That corporation was reorganized about a year ago? 
@ What pes h th ? 
ition have you in that corporation 
A. la sunét en dheatom in the corporation, the man- 
685 aging director, and also hold the position as secretary and 
treasurer. 
Q 
A. 


there to make this examination ? 
rine ar fore part of June last, 1883 ; he was invited 


here what he advised as such 
to put these works in condition ; 


t 

under my management. 
works am his direction ? 

y. 


into your hands you have had charge of 


2g 
down 
A. 


| expenses the new corporation has incurred under 
Creiger’s direction in making the alterations that have been made. 


(Objected to.) 
ipe has been up under his direction at an 
expense of $179.62 ; the expense of the test wells was about $600 ; 
expense of the 18-foot well, 33 feet deep, was $4,908.46. In addi- 
| ce eset constructed a brick building, with truss roof 


ve 
tin for covering the 
=e 
mains 
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up to the Ist day of . 
seh ave ust quite camghetet? 


$2,529.27. 
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is month are $6,962.28; labor, 


items are in addition to those 
iture under his direction 


687 Ist of 
Q The 
A. Not 


total 
and 


—the same tract of land that the old works are u 


about 120 feet from the reservoir. 
as to the source of the 
to examine the works? 


tract, 
. Creiger’s 


y 


testimony 
he first went 
Be 


grou 
9 wou 


y 


on 
there an in i 
mped it dry at least 20 times last summer. 
was before you got the new well dug? 
A. Yes, sir. : 


Q 


what time did you connect the new well with the 


Q About 
pumps? 


A. About the 16th of November. 
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=-* was in substantially the same condition when you took them as 
-. when Starr left; and, if not, what was the difference ? 
oa A. I visited the works when they were completed, and until I 
took possession I never discovered any material difference be- 
690 tween the one timeand the other; I never noticed any changes 
that were made from the reservoir or pumping works them- 
selves. 3 
_Q I meant toconfine the question to the water supply and wanted 
to know whetlier it was the same substantially when you took it and 
when Starr left; whether there was any additional supplies and 
whether there was any diminution? 
_ A. There had been no additional supplies made. 
Q weg any supplies that he left been cut off by anybody else? 
. No, sir. ; 

Q. Do you know of anything that Paige did in that reservoir 
oe he was appointed receiver in order to increase the water sup- 
. "he Not from my own knowledge. 

_Q From anything that you could see? . | 

A. There was a trace of an excavation having been made in the 
_ reservoir at one point near our suction pipe and an evidence of the 


extension of these pipes. 
_Q What.do you mean by an excavation? ; 
691 A. An excavation in the bottom of the reservoir—making 


deeper. 
Q. Was it in the bottom ? : 
A. No; just at the point of the suction pipes; it took the water 


ere. , 
Q. What effect did.it have upon the water supply? 
__ A. It would increase the water by making the level ‘lower than 
the bottom of the reservoir. 
Q. State whether the water you obtained by this new well is from 
. the same general source as that which you would find in the reser- 
voir or whether it comes from a lower strata. 
A. Underlying a thin strata of blue om. 
~ -; Q State what you found in sinking that new well—what you 
first struck—and describe it all the way down until you ceased dig- 
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A. The surface was covered with a few cinders and a light coat- 
ing of earth; then following that was gravel with yellow clay in 
thin layers until we reached the depth of 8 or 9 feet; from that down 
until about 27 or 28 feet was yel ow gravel, and then there was a 
thin vein of blue clay between 12 and 21 inches in thickness, 
s underlaying which was found a pure white gravel, to which 
a Bi we sunk the shoe and stopped at about 33 feet from the level 


Q e water, then, comes from a strata under that blue clay and 
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raised in the tube absat 11 inches higher than the other water. 


: Se a Se: - 3 4 
: z A. I think not and I can tell you chileg tietensile se 
after th the bing clay way A ty this ae pe 


Q In sinking the well how did apne ine from 
the surface water quttie getting dove th oe it? . 
. A. We excavated to the depth of about 19 feet, at which we. 


| in au iron shoe with an interior diameter of 18 feet, sufficiently 
| to carry a 16-inch wall built on top of that of sewer brick and the 
= best coment ; we built the wall up a certain distance and then we 
excavated and the curb iteelf sank by gravitation until the 

| | 693 bottom was about 38 feet from the level of the ground. 
) : Q. You sunk that shoe down to point below the blue 

ee strata? 

Yes, sir. ) ; 
Q. How did you fix it on the outside to prevent the surface water 
coming in? 
A. fi is made sufficiently strong to prevent the water coming 


eameh 
+ Ae you Pane the outside with blue clay so tight that the water 
} would not go through it ? 
| A. We did not pack it with blue clay. 
Q. What, in your judgment, would a the supply that well: would 
give in a day aa 300000 wanted to pump? 
A. Not far 000 gallons per day. : 
Q That amount could be pumped ya it? 
A. Yes, sir. 
Q. Have you not made some tests? | 
| A. Not in gallons. 
Q. Do you know the location of Hickory creek. with relation to 
the water works? 
A. Yes, sir. 
| 694 Q. Does it run over land owned by the corporation? . 


A. No. 

. Q What is between the land of the corporation on which there- % 
ome ervoir is located and Hickory creek ? a 

A. The Michigan Central main tracks and ground. belonging to | 
the Joliet Elevator Company intervenes between them. = 
. _Q Has the corporation any right to go upon these, and would 
| they have had any right, unless purchased, to dam up — 
creek and take water from it? 


(Objected to.) 


| : A. I think not. 
| "2 Have “~ any contract righte—or deed, is what I mean to aye 


A. Nore whatever. 
| 3 M7 What do rs know of me water supply i in Hickory ereek dane 
ee. seasons of the year? 
‘ines I have seen it without a water in it at 
all; that was the case this last summer at that point. 
"What asthe quality of the tat in tha socalled emrvle 
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= ++ which you pumped out from time to time until you began to use 
the new well? ' 
695 (Objected to.) 

A. The quality was unfit for any sort of use, in my judgment; the 
water during the summer was covered with a green scum that at 
times extended over the entire surface. ; 

Q. That was at the time when all the source of water which ex- 
isted were coming into the reservoir unobstructed ? 

A. It was. 

Q. Through the pipe and by infiltration ? 

A. Yes; at least 10 times the bottom of the reservoir was exposed, 
a — frequently compelled to stop the pumps on account of 

.the mud. 


, Cross-examination: . 
Q. Do you use the reservoir now ? 


> 


source of su ion ? 
ey ng their construction and 
after their completion by Starr. 
Q Did you go there for the purpose of examining them as a system 
of water works? 


A. Yes, sir; as a citizen of the place I went there for that 


e & 


purpose. 
ne er eniinntien, you say, and after their com- 
A. During their construction and after their completion 
Q When did you first go there after their completion ? 
A. Within about 30 days of the first test made by Starr 
Q How large a diameter is that reservoir? 
A. The reservoir is peculiar iu its shape; it looks like a with 
a large ; I can’t tell you exactly what the dimen- 


rerek 


4 


the receiver ? 
at the point where the suc- 


Fe) 


aA <9 


eg ae } 
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* ; the debris there, and a when the water 
i (607 was down, I should judge it was about 25 feet; it was very 
“Mr: Panny : I want to offer — evidence the contracts, original and 
mupplemental, between Starr and the city of Joliet and between Starr 

athe City of Joliet Water Works Company under which Starr 
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agreed to build these works and deliver them as.a.com 
both of these instruments being on file in this case 


with the testimony heretofore offered. : 

. Q Do you know anything further that want to say ? 

- le Ef coe cannes eum ity tember, is building, the . 
E walls have sprung in in some places at least 6 i from -the 
| line originally built on; they are made of brick on a 
re foundation ; the cobble-stone was not excavated at that point. . 

| Pa a do you say as to construction of the and stand 

pipe 


A. They are absolutely unsafe, but we are compelled to use them; 
it is my opinion that we would not have had any if it had not been 
for these guys keeping it in position. oF the 
698 | nee Wood & Co. offer the coupons in evi- 


7 agreement heretofore in evidence 
between the said Starr and the City of Joliet Water Works Com- 
r pany bears date on the 9th day of December, 1880. ; 


It is hereby stipulated by and between counsel that all the Giles 


and cross-bill shall be considered in evidence upon this petition so 
far as they may have any bearing therein. 


Saurorp B. Perry, being first dul 
bebalf of respondents, anewering the intervening petition 
con Soe the 
ede te oliet Water Works 
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bonds held by them respectively, and paid in money towards such pur- 
chase , which sum I, acting assolicitor forsaid Foster, paid tothe 
said master on account of such purchase on behalf of said Foster 
700 = assuch t and trustee; that as a further payment towards 

such pu said bondholders delivered to me the bonds in 
said schedule, being 247 in number, of the face value of $1 . 
being all of the bonds secured by the mortgage of the said City of 
Joliet Water Works Company to the complainants in said cross-bill, 
except 33. Under the order and permission of said court, I deliv- 
ered the said bonds to the clerk of this court, who now holds the 
same, with the agreement that the dividends to which said bonds 
shall be entitled out of the proceeds of said sale should be applied 
in further payment of said purchase-money ; and with the further 
agreement that said Foster should pay such further sum of money 
as may be required to complete the payment of such purchase- 
money. Said sale was confirmed by the said court by a decretal order 
entered on the 26th day of June, 1883. . 


Stioulati 
It is hereby stipulated that the signature of all witnesses 
701 under the above petition is hereby waived. 


Counsel for intervening petitioners offer in evidence the mortgage 
which has heretofore been produced in said cause, and also thie 
478 coupons mentioned in their petition. Of these coupons 88 of 
the series due January 1, 1881, and 66 of the series due July 1, 1881, 
are marked “ Paid ;” 166 of the series due January 1, 1881, and six 
of the series due July 1, 1881, are scratched with crosses or other 
marks in ink or pencil, and 75 of the series due January 1, 1881, 
~ ‘g@nd 122 of the series due July 1, 1881, are neither marked “ Paid ” 
F .. nor scratched, but are wholly uncancelled. Of this latter class of 
" - @oupons, however, § of the series due January 1, 1881, are cut as 
ma with a knife, and 27 of the series due July 1, 1881, are en- 
«.  Goreed either with the figures “95” or with the name “ Lewis.” 

»-) Hach of said coupons is in the following form, except as to the num- 
ber and date of maturity : 


“The City of Joliet Water Works Company will pay to bearer 
i. on the firet day of July, 1881, fifteen (15) dollars in gold coin 
at the Guarantee Trust and Safe Deposit Company, at Phila- 
so'Bien, " being six months’ interest on bond. 
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iy: Petitioners’ counsel to the concluding words of the answer 
zs =~ A. W. Beasley to the eighth direct interrogatory, said words being, 
=) -" 48 the property of the Joliet Water Works Company.” Petition- 
WA aim that said words are-a conclusion on the part of 
eee Besley not of fact, and move that the same be stricken 
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R. D. Wood & Co. to E. B. Sherman, master, &e., Dr. | 
To testimony of intervening petitioners, 187 folics........ $4510 


By cash paid by intervening petitioners.... ......- 41 10 
L. L. Treman 4 al., Dr., o E. B. Sherman, master, &c. | 

_ To testimony above in behalf of respondents-_...... $29 10 

703 Paid from fand GR hicticinnnimedadsisiininnitile $29 10 


Endorsed: ‘Filed the 12th day of May, 1884. Wm. H. Bradley, 


704 On the same day, to wit. on the twelfth day of May, in the. 

adjourned May term of said court, 1884, in the record of the 

roceedings thereof in said entitled cause, before Hon. Henry W. 
lodgett, district judge, is the following entry, to wit: 


7 Order. 
EDWARD or iste \re Chancery. 
Tue City or Jotiet Water Works Company e al. Bill. 
| and 
Tas Guarantegs Trust AND Sarge Deposit Com- 
ss al. |e 
Tue City or Jotiztr Water Works Company ef al. 


In the Matter of the a Petition of Rrozarnp Woop and 
ers. 


This cause having this day come on to be heard upon the report 
the fret day of April, 1884, upon the intervening petition of ich. 

16 first day o , U ntervenin 
ard Wood. Edward R. Wood, ( George Wood, Welter Wood,: and . 
Stewart Wood, heretofore filed herein, and upon the exceptions of 
said intervening petitioners, filed herein, to said report of said mas- 
ter, Messrs. Dupee, Judah and Willard appearing as solicitors for 
suid petitioners, and Sanford B. Perry a ) 


705 The Guarantee and Safe t 


Wood, Edward R. Wood, George Wood, Walter ood, 
Wood, to said report of said master, doth overrule said exceptions 
and doth hereby confirm and approve said 

therein of said master. It is, the said 


terveni 
Wood, We 


‘ * * - * 
<% hw ‘ i) a” a : eee ae * ~_* : 
. r . J . 
. " A | 7 Me a. ? es . er + i 4. he 
* a - 2 7 ee : oe “aes ¥ * t = s* a 4 4 > ie : oa a ~ 
» ¥ nt * - . oy * 
¥ . anitahy “ect ae + » J . ; rn + - , 2 « 


— 204 «© HARRIS? BROWN Vs. 7HE'G. 7. AND 8. D.00: AND 
To which said order the said intervening petitioners hereby ex- 


e master’s fees upon the report above-mentioned are hereby 
fixed at two hundred and fifty dollars. 


706 Afterwards, to wit, on the twenty-fourth day of December, 
in the December term of said court, 1884, in the record of the 
roceedings thereof in said entitled cause, before Hon. Henry W. 


odgett, district judge, is the following entry, to wit: - 
Decree. 3 


EpwarbD R. KNow.Ton 
v8. btn Chancery. Bill. 
City oF Jotiet Water Works Company ¢ al. 


and 
GUARANTEE TRusT AND SaFre Deposit ComMPANY 


: ve. 
Epwarp R. Know tton, THe City or JoLizt 
Water Works Company, 4 al. 


This cause coming on this day for final hearing upon the oe 
of Elijah B. Sherman, one of the masters of this court, this day filed a 
herein, pursuant to the order heretofore entered on the thirteenth 

day of ber instant, and the court having fully considered said 
———— being now fully advised in ises, it is ordered 
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Onder. 
Epwarp R. KNow.Ton 


7 ve. In Chancery ; 
Ciry or Jonizt Water Worxs Company o A 


Now come Richard Wood, Edward R. Wood, George Wood, Walter 
Wood, and Stewart Wood, by their solicitor, and pray an a 
the Supreme Court of the United States from the order entere 
on the twelfth day of May, 1884, dismissing their 
allowed upon their filing a bond, according to law, 
of one thousand dollars, to be approved by the court. 
709 On the same day, fo wit, on the seventh day of May, — 

there was filed in said clerk’s office two appeal bonds in sai 

said entitled cause, which said appeal bonds are in the words and 
figures following, to wit: 


- Sohammntey wosnebetenbees ovr’ / woaea-~ gael 
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206 :. MSARRIET BROWN VS. THE G. T. AKD B. D. CO. AND 


Appeal Bond of Wood et al. 


Know all men by these presents that we, Richard Wood, Edward 
R. Wood, George Wood, Walter Wood, and Stewart Wood, as prin- 
cipals, and Charles A. Dupee, Noble B. Judah, and Monroe L. Wil- 
lard, as sureties, the latter three of Cook a safe Dereet -_ — 
and firmly bound unto the Guarantee Trust 

Beaks L. L. Treman, the Portsmouth Savings Bank, Hers 
711 Ezra G. Benedict, the Benni nty Savings 

Bank, P. Jenks Smith, William H. Tibbitts, Robert C. Geer, 
J.G. Kimball, treasurer, &e., Thomas B. Brown, Obed . Cal- 
vin Knowlton, Maurice R Travilla, R. “eo “2 Erte A S. 
Ferguson, Indiana L. McKee, Daise oi a 
George B. Hickman, Peter C. Baker, illieas 
J. Walter in the penal sum of one thousand dollare (81. ($1,000), lawfel 
money of the United States; for the payment of which, well and truly 


tors, join ae these presents. 
~ ee cy Sm seals this seventh day of May, 1885. 

The condition of the above obligation is such that whereas in a 
certain cause lately pending in the United States circuit court for 
the northern distrixt of Illinois, wherein Edward R. Knowlton was 
complainant and The City of Joilet Water Works Hichond Weed, Ted and 
others were defendants, and wherein the said Richard 


ward R. Wood, George Wood, Walter Wood, and Secunet' Weed 
petition on or about the nt sen day of 
ents ; 


es an interveni 
, 1883, to which the above-named obligees 
nd whereas on or about the 12th day of May, 1884, said inter- 
vening — was dismissed by said circuit court at the costs of 
d petitioners ; 
712 nw And whereas said Richard Wood, Edward R. Wood, George 
Wood, Walter Wood, and Stewart Wood have prayed and 
have been allowed an appeal from the order or decree of said circuit 
court dismissing their said intervening petition as aforesaid to the 
Supreme Court of the United States: 
ow, therefore, if the said Richard Wood, Edward R. Wood, 
George Wood, Walter Wood, and Stewart Wood shall duly prose- 
cute their said appeal to effect and if they fail to make their plea 
‘shall answer all costs rendered and to be rendered against 
26m, then the above obligation to be void; otherwise to remain 


in full force and virtue. RICHARD WOOD. SEAL. 
_ EDWARD R. WOOD SEAL. 

GEORGE WOOD SEAL. 

WALTER WOOD SEAL, 

STEWART WOOD SEAL. 

CHARLES A. DUPEE.  [sEat. 

NOBLE B. JUDAH. SEAL. 


MONROE L. WILLARD. [sgat.] 
- Approved ( 


H. W. BLODGETT, Judge. 
|. Radoreed : Filed ‘May 7, 1885. Wm. H. Bradley, clerk. 
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718 On the same day, to wit, on the seventh 
there was filed in said clerk’s office a i 


Unirep States oF AMERICA, ! a 
Northern District of Illinois, 


In the Circuit Court of the United States for the Northern District 
of Tilinois. 


Epwarp R. Kxow.Tox } 


ve. 
Tue Crry or Jorzzet Warxr Worxs Compaxy d al. 
Tas Guaraxter Trust axD Sars Derosit Company 

rom Bil 


we. 
Tue Crry or Jotizst Water Works Company d el. 


transcript 
W slici 
transeript of the 
as relates to the 
and said | 
the petitioners and a 


i 
f 


iE 

i 
j 
| 


cash was paid into court; 


in full the claim of the nal complainan 


« . af s 
” A 1. oe . Ls oF rh 
oe 


HARRIET BROWN V8. THE G. T. AND 8. D. CO. AND 


dends to the bond and coupon holders, besides the $29,000 balance 
of purchase price not paid in, and that the court, upon the 
te of said sums of and $29,000, being, to wit, $33 or- 
the following coupons which had been filed with the clerk 
under the order of May, 4883, and re ted interest in arrear on 
the bonds in question, and were entitied by the terms of said mort- 
gage to —— in full out of proceeds of sale before payment of 
principal o 


f said bonds paid in full, viz: 
56 coupons of series No. 2, due July 1, 1881.........-. 
268 coupons of series No. 8, due Jan. 1, 1882.......... 4,020 00 
278 coupons of series No. 4, due July 1, 1882.-.. ...... 4,170 00 
Total paid on coupons .---.-.--..---......--- $9,030 00 


And, further ordered, that the balance, viz., $24,500, be distributed 
pro rata as a dividend upon the 280 bonds secured by the mortgage 


in question. 
| 3 sonnel that this stipulation be held and treated as a part of 
the record in said cause, and also that it be held and treated the 
game as the original record in its sow oo the facts above stipu- 
lated, the object of this stipulation being to eliminate useless 
716 or immaterial matter from the record and shorten the same 
as much as possible while showing in substance everything 


material to the appeals. 
DUPEE, JUDAH & WILLARD, 
; Richard Wood aa, Appellants. 
| Solicitor for The Guaranice Trust and Safe Deposit 
é 
Company, Appellee, and the Same and Others, Appellees. 


_* (Endorsed :) Filed May 7, 1885. Wm. H. Bradley, cl’k. 
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~~ J, William H. Bradley, clerk of the circuit court of the United 


for said northern district of Illinois, do hereby certify the 
above and to be a true and correct transcript of the record 


F incenl of all sort at my oe In Chingy, 1 old dares 
.. 6 day of July, 1886. _ 
=~ _ (Beal of Ciseult Court U. 8., Northern 
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Dist. Illinois. 1856.) 
WM. H. BRADLEY, Clerk. 
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718 Usrrep Srates or AMERICA, 6: 
In Supreme Court of United States. 


Now come Harriet Brown, a a above mentioned, and Rich- 
ard Wood, Edward R. W rge Wood, Walter Wood, and 
Stewart Wood, —_— lants above "mentioned, and repectively 
that there is error in the record and Proceedings 
a circuit court may be 


rev 
HENRY A. GARDNER, 
By 


Endorsed on cover: N. Illinois C. C. U. 8. No. 261. 


Wood, 
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Trust & Safe Deposit Company ¢ a. July 21, 1885. 
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- Affidavit of Sanford B. Perry. | 

| United States Circuit Court, Northern District of Illinois, ss: 
Epwarp R. Know.ton 

Tae Ciry or Joriet Water Works Company e al. : 

Guarantee Trust & Sare Deposir Company 


ve. 
Tue City or Jotiet Water Works Compaxry, Har- 
niet Brown, e als. 


I, Sanford B. Perry, being first duly sworn, make oath and say = = 
that I am the solicitor of the complainant in said cross-bill and also — 4 


of a Hiller Foster, menti in the decretal order hereinafter - 
re to. | 

That pursuant to the authorit | 
in said cause on the second day of August, A. D. 1883, against thesaid — .: 
Harriet Brown, I went, on the seventh day of said to the = 


. residence of said Harriet Brown, in Joliet, Will county,  Dlinois, 
| taking with me a certified copy of said decretal order and the 
} money hereinafter mentioned, and there saw thesaid Harriet Brown 
| in person, and exhibited to her said copy of said decretal 

read over and explained to her that part of said order con 
the findings and mandates, and which required her, upon the 
of the money therein mentioned, to deliver to me, as solicitor of 
complainant in said cross-bill, the deed or deeds in said order men- 
tioned ; stated to her the amount of money found by the court to 
be due to her for purchase-tnoney and interest, and answered in fall 
all the questions she asked me about the matter, and informed her =~ 
that she was allowed six months by the decree to remove her build- << 


i ae 
"Phat I thereupon, as the solicitor of said Foster, tendered and ~ 
exhibited to said Harriet Brown, in gold coin of the United States, . 4 
the sum of thirty-nine hundred sixty-seven & dollars, being = 3 
for the amount found due to her by said order, with interest on the | 
same for five days, at the rate of six per cent. per annum, and there- . 5 
upon requested her to deliver to me, as the solicitor of the com- jj 
fainant in said croes-bill, for the use of said Foster, the deed or =; 
eeds which in and by said order she is directed to deliver. See 
That the said Harriet Brown did not accept the said 
did not deliver the said deed, but said she would see og 
Perry J. Hobbs, about it, and wished that I would also see | ian 
That on the same day, at the request of said | »l seawthe = 
said Hobbs, exhibited to him the copy of said order, and read *~* 
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over and explained to him the findings and mandates thereof, and 

informed him that I had that day exhibited the said copy of that 

decree to said Brown and read over and ——— the same to her, 

as above stated, and had tendered to her the money and requested 

of her the deed, as is above stated. 

| J also informed the said Hobbs that I had left the money so ten- 
dered to said Brown with James G. Elwood, Esq., of Joliet, as my 

representative, and that upon the delivery of said deed to him for me 

he would give to the said Brown the said money. 

That the said Harriet Brown has not delivered to me, as such 
solicitor or otherwise, or to the complainant in said cross-bill, or to 
said Elwood, as my resentative, the deed or deeds or either 
thereof, as in and by said decretal order she is directed to do. 

That more than ten days having elapsed since I made said tender 
to said Brown, I have this day, as thesolicitor of said Joseph Hiller 
Foster and pursuant to said order, paid to the clerk of this court the 
sum of thirty-nine hundred sixty-seven & Jf dollars, being the 
sum of money which I tendered to said Harriet Brown as aforesaid. 


SANFORD B. PERRY. 


_ Sworn to before me this 18th day of August, 1883. 

‘ [smat.] | F. A. ROOT, 
Notary Public. 
. Filed August 18th, 1883. 
| W. H. BRADLEY, Clerk. 


Nortsern Diarrict or ILLIno1s, ss: 


_ I, William H. Bradley, clerk of said circuit court, do hereby cer- 
tify that said sum of thirty-nine hundred sixty-seven & 7%, dollars 
was paid into court by said Sanford B. Perry, for the uses and pur- 


— expressed in the foregoing affidavit, on the 18th day of August, 


‘Witness my hand and the seal of said court, at my office, in the 
‘city of Chicago, on this 12th day of December, A. D. 1883. 


[seat] W. H. BRADLEY, CVE. 


Nokrugen District or ILxino1s, 83: 


-— J, William H. Bradley, clerk of the circuit court of the United 
z:- States for said northern district of Illinois, do hereby certify the 
fe ~=s above and ing to be a true and correct copy of the affidavit 
> - of Sanford B. and endorsements thereon, filed in said court 
pie the 18th day of August, A. D. 1883, in the cause wherein Ed- 
R. Knowlton is the complainant and City of Joliet Water Works 
: , ¢ al. are the defendants, as the ‘same appears from the original 
ee ‘Bow remaining in my custody and control. ) 
=. In testimony whereof I have hereunto set my hand and affixed 
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the seal of said court, at my my 
this 12th day of December, A. sess" 
([ Seal of Circuit Court U. 8., Northern Dist. Illinois 1866.) 


[Endorsed :] Suprem 
Trost & Bele Depeait Co. app’ts., ve. 
t Co, 
Addition to record i (powwuans of stipulation in record fled 
circuit court May 7, 1 Ps 
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og gh Office Supreme Court U. 8. Filed Fob. 11, 1888, 
Jones McKenney, clerk. rit 
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HARRIET BROWN, 


ve. 


* 7. 
Te ae 


THE GUARANTEE TRUST AND SAFE. 
DEPOSIT COMPANY, . | 


WO. 252. 


RICHARD WOOD ¢t al., ‘ : 
Appellants, 


vs. 


THE GUARANTEE TRUST AND SAFE 
DEPOSIT COMPANY et al... 
al pgeltees. ‘ 
Nee ree ee ee Guana tne one 
. District of Illinois. . 


BRIE¥S FOR APPELLE: 


MONROE L. WILLARD; : oats 
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Counsel for the Appellants. - oo hill 
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MORADE C'CONCOHUE, MEF ANU AESTRACT PRINTER, 168 8. 
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I. 
: STATEMENT OF CASE. 
May it please the Court: 
"inti isth day of March, 1880, one Jesse W. Stare, 
Jc., of Philadelphia, entered into a contract with the 
of Joliet for the construction and maintenance of a | 
of water works. This contract was somewhat 
two supplemental contracts, made June 17 and O 
‘1880. By these contracts Starr was to supply. t . 
and citizens with water for various purposes, in 


. > About the first of December, 1880, the City of Joliet 
Water Works Company was organized for the purpose of 
“erecting and maintaining a system of water works, with a 
“Capital stock of $200,000, i in shares of $10 each, princi- 
+ * pal office to be in Joliet. Starr subscribed for $195,000 
“ofthe capital stock. In order to obtain necessary land, 
“Water and springs, Starr, about the 4th day of October, 
1880, entered into a written agreement with appellant, 
t Brown, whereby Mrs. Brown agreed that if Starr 
d first: make the payments and perform the covenants 


fle highway, on the west line of the E. 14 of the N. W. { of 
“Section 14, in Township 35, North, and Range 10,. East of 
e third P.'M., at the intersection of said highway with 
a id west line, and from thence running easterly along the 
Re th line of said highway to the corner of first fence 
(west fence), as built for a lane running northerly from 
id highway; thence northerly along the line of said (west) 
‘to the creek; thence northwesterly along the bank 
so Ik pid ck tthe wet a of st 4N. W. X, and 
ee ¢ south along said ‘west line to place of beginning; 
inde ures said Starr certain water privileges for 
‘purposes, Starr: agreeing to pay $1,000, $1 

d-and $099 cash upon delivery of deed; the 

» contrat ted for to be'called for by Starr within 

t thereof, or the contract to cease and 

bees and void. In case of Starr's 

payment 8; orany part thereof, the con- 


.? 


pn of Mrs, Brown, to be forfeited and 
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heirs, ainsinaitite administrators and assigns of evsiine os 
_. This contract, according to the testimony (Zee. 2. 8) ae 
and decree (Rec. p. 87) appears to have been abandoned _. 
as a separate contract and merged in the eabecquent 
verbal contracts now to be mentioned. 

Within a week after the execution of said writes com> ~ 
tract Starr made verbal contracts with Mrs. Brown for 
the purchase of further real estate north of the road, the — 
first verbal contract being for land for which he was to ~ 
pay an additional $2,000; the second for further land, for © 
which he was to pay an additional $1,800, making 9.60: 
acres in all; for which Starr was to pay a total price of | ae : 
$4,800. On these purchases Starr made to Mrs: Brown 3 
two payments, one of $500 November 3, 1880, aad one of 
$1,000 February 17,.1881. Mrs. Brown also executed @ ~ 
deed covering the whole of the property bargained for, © 
dated December 10, 1880, and gave it to her agent, Perry 
J. Hobbs, who transacted all her business, to be delivered 
by him upon payment of the purchase price, lee er 
posed at that time that the purchase price was about to 
be paid. No further sum was ever paid to Mrs: Brows, :* 
or to any one for her, nor was any offer made by any cet: © 
in interest to do so before the filing of amended cross-bill ~ 
on the 26th day of February, 1883. The property bar 
gained for by Starr, and embodied in said warranty ree 
is as follows: 

Part of the E. % of the N. W. 4 of Sec. 14, im 
T. 35, North, and of Range 10, East of the third P. My. 
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Commencing on 1 the west line of said half quarter” 
section, in the center of the public highway, and’ from: 
thence running south 75° east 8 chains along the’ center © 
of said highway; thence north 75° east 12 chaine Gu. 
links along the center of said highway co the auaetaagt eh 
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the Michigan Central (or cut off) railroad; thence north ' 
79° 25’ west 20 chains and 27 links along the south line 
‘of said right of way to the west line of said half quarter 
» section; thence south along said west line 5 chains and 98 
“links: to the place of beginning, containing 9;°,%, acres, 
|.apore or less; Mrs. Brown to have privilege of removing 
barn, sheds, stock pens and dwelling. Starr was also to 
have certain perpetual water rights and privileges. This 
“deed was never acknowledged or delivered. 
Starr at once began the work of excavation and con- 
- struction on said land, Mts.’ Brown also remaining in pos- 
- ‘session in the house she was living in. Starr expended in 
_ onstruction work upon this land about $35,000, and he 
and the company, and its receiver after iim, continued to 
panty joint possession with Mrs. Brown: On the entire 
P figadoen ‘Steer’ claimed. 40 Sate: expended. more than the 
eer hereinafter mentioned ‘netted him—over $119,000. 
“<< About the gth.of .December, 1880, Starr, by agree- 
¥ - meat in writing, conveyed to the said The City of Joliet 
+ ‘Water Works Company, its successors and assigns, all the 
; > contracts, rights, franchises and property which he owned 
Bo "in connection with the water-works system, and agreed 
Re.’ said company to complete said system of water works 
nce with his contracts with the city, and deliver 
ited to said company within a reasonable time. 
st y, by the same instrument, agreed to credit 
95,000 on his subscription to its capital stock, and 
eons mre Se Ni ts Bene to the amount of 
> to give a first mortgage to 
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upon Sanford B. Perry, solicitor for the 


Hobbs told Perry that that would not do; he had a better 


a judgment recovered by him against that company, waders 
which bill, on the 24th of July, 1882, John D. Paige: was. o 
appointed receiver of said Water Works Company, and © % 
immediately qualified and took possession of its property ee 
and assets. ; he 
Mrs. Brown, and, by an amendment, made August.i7, oe 
1882, the Guarantee Trust and Safe Deposit Company, and =. 
others, were made defendants to the Knowlton bill. Mra, © <2 
Brown demurred to the bill. a. 
About the 28th of September, 1882, on petition of ee 
said Trust and Safe Deposit Company, and others, said < 
cause was removed to the United States Circuit Court for ie “aa 
the Northern District of. Hlinois. 3 
October 25, 1882, said Trust and Safe Deposit Com- 7 
pany filed its cross-bill in the United States Court, against = 
the Water Works Company, Mrs. Brown and others, pray. © 
ing for the foreclosure of said mortgage and for a specific . 7 
performance of Mrs. Brown's contracts with Starr... 4 
To this cross-bill Mrs. Brawn filed a.demurreron © 5) 
December 16, 1882, alleging, as special causes of demurrer; 4 
that the same was multifarious, and that her right and title 3 
in and to the real estate in question were paramount.to >; 
that of the cross-complainant. be 
About the 26th or 27th of January, 1883, Hobbs called 28 


and bondholders, in Chicago. -Mr. William E. Hocks, : 4 
one of the bondholders’ committee, was present. .Ac- ~~ = 
cording to testimony of Hobbs (Rec. pp. 159-168), % 

which is not contradicted, Hobbs stated that he proposed. © ag 
to get the money for the property; that he was: there .to’ 
see what they were guing to do about it. Perry ated, 
that no money could be paid until it was paid. porigih 


proceedings in court and the amount determined, ete:— 


r “ea x 


way to get it. Perry urged: him to wait and get it from: . 
the bondholders as the result of the’ procondings ia: entt 


a tnd offered, if Hobbs would do that, to have an attorney 
sene the necessary papers without expense to Mrs. 
Perry said that the committee wanted the land 


& 


| etree ea should share alike in 


Laneguanean etsumananee to furnish an attorney 
‘% Givect the mecessary papers, without cost to Mrs. 
| retspatoretde the amount would 


inthe case. ‘Hobbs said he had got tired of 

weniting the ‘slow course that was being taken by the 
-* panties, and proposed to get the money. Perry had 
stated to: Hobbs that six per ceat interest was all the law 


tllew.. Hobbes said Starr had agreed to pay 
aad that was what they wanted and were going *o 
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e , 1883, Mrs. Brown sold 
: to one Frank 
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also covenanted in the deed that Samuel should be entitled « 
to defend against any suit brought to enforce said contract: =. 
This deed was recorded February 3, 1883. x 
February 26, 1883, Mrs. Browa’s demurrer to the 
original cross-bill was coafessed by the cross-complainant, 
which, on the same day, filed an amended cross-bill,, — 
alleging its Peansyivania citizenship; the Illinois citizen- _ = 
ship of the various defendants; the contracts between © = 
Starr and the city of Joliet; the contracts between Starr «= | 
and Mrs. Brown; the payments to Mrs. Browa on account; ~~ 
the execution of the undelivered warranty deed; that — - 
Starr, after the making of said agreements with Mrs. 
open and exclusive possession of the premises in question” 
and immediately began to make improvements thereoa fos 
water-works purposes; the continuation of such improve--  - 4 
ments by the Water Works Company, Starr's assigate; = 
' that in making said improvements Starr and his graptee = = 
had expended upwards of $50,000, of all which Mrs; 
Brown had daily knowledge; that the possession of ‘Starr 
and the company was retained uninterruptedly, and with- - j 
out objection or molestation on the part of Mrs: Browa; 
until delivery of the premises to the receiver; the organi- ~~; 
zation of the Water Works Company; the agreementand =~ 
conveyance between Starr and said company; the credit - 2 
to Starr on the books of the company on account of his. = 
stock subscription; the issuance of the bonds and the = 
making of the mortgage before mentioned; the substen- 3 
tial terms of said mortgage; filing of the same for record . 3 
on December 9, 1880; the construction of the water-works <4 
system by Starr and the company, or one of them; refusal 
of the city to accept the. same; negotiation of the bonds = <3 
by Starr; the default of the mortgagor under the terms of 4 | 
the mortgage; the right to foreclose; that the cross-com- y 
plainant .had always been ready and willing to pus: 
Starr's agreements and pay Mrs. Brown the residue of the 7 B. 


. 


» ~ « 
Bs 
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purchase money, with interest, on having a proper con- 


‘weyance; and was still ready and willing, and: thereby 


perform said agreements and pay said residue 


qd interest on having such conveyance; filing of the 
ereditor’s bill by Knowlton; appointment * the receiver; 


~ removal to the Federal court; | ° 


° that 
the company had no property or assets except those 
‘included in the mortgage, and was hopelessly insolvent, 
and praying for a foreclosure of the mortgage and a 


‘specific performance against Mrs. Brown. 


To the amended cross-bill Mrs. Brown filed a aii 
rer, both general and special, on the 7th of March, 1883, 


4 Ee os alleging specially that the same was multifarious. 


On‘the 12th of March, 1883, this demurrer was over- 


ae ~puled, and on the 21st of March, 1883, Mrs. Brown’s 


Ba answer was filed, averring her ignorance of -the contracts 
- < between Starr and the city; setting up the original and | 


t contracts between herself and Starr; alleging 


= Cece contract had been abandoned by the parties; 


tverelencvmed Starr nor any one claiming under 


he never comonted or agreed that Starr should have 

mn Of the. ‘semainder of the property without full 

ht:0 ‘the: ase price of $4,800; that soon after 
ee paidiees Starr left Joliet and was 

aS ferable length of time; that in December, 
ns rc yred and:placed in the hands of her agent, 
“ —- = g the consideration of $4,800, and 
i ~-bieal " apeention; that Hobbs, on behalf 
| ee SO eonalybage to Starr and demanded 
OF: thane: | or the abandonment of the 
pera ied‘ either to pay or surrender 
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account, and that afterwards, on the 17th day of Febru: ze 
ary, 1881, he paid $1,000 more; that said $1,500 wasallshe ae 
ever received from Starr; that she caused demands and a : 
applications to be made on him frequently during 1880.“ 
and 1881; that all demands were unavailing; that Starr: 
absented himself from Illinois and declined to do anything: as. 
about the completion of the payment; that he admitted‘he 
had no right to the land without full payment, and never.’ S, 
called for or claimed that he was entitled to a deed, eg Ec 
always stated that he had not the money wherewith ¢0° . 
make the payment; that in the autumn of 1881 Hobbs, «, 
agent of Mrs. Brown, went to Philadelphia, on her beh a 
to procure from Starr payment of the balance of the pur = ©: Bs 
chase price; but Starr, although urged by Hobbs to: make: 
payment, declined, and abandoned the contract; that” 
thereupon Mrs. Brown declared the contract canceled-and 
abandoned, and ceased to request the payment of any © 
other money, and-the deed was returned to: her; teat 
neither Starr nor any other person or corporatiog Ww se 
ever had ever, up to the date of the filing of the amended 
cross-bill, offered in any form or ia any way to comple 2 ay 
payment of the purchase price and thereupon be: ented a 
to a conveyance of the property; that the whole negotia- 5 
tion and transaction, so far as Starr was ed-and- 24 ae 
those who claimed under him or acted with him, had: heen.” 
a fraud upon Mrs Brown; that her property: aad he: 
taken without her consent, and used; that acither: Stuck 
nor any one claiming under him had paid the taxes‘ rf 2. 
the property, and that it had Been sold for taxes; that i 
attempting to obtain. the purchase price of the prope 
erty,. or have it peaceably surrendered ‘to ‘her; 
had expended a large sum. of money, including“ travels 
ing expenses and ‘services of ssid Hobbs, she being’ en- > a 
had been put toa large expense in this matter’ prior to: /4 
the filing of the amended cross-bill and in tering he | 


. & 


a 


ee 
Ae 
Ag 


cross-bill; that any offer to pay her the money, which 
~would be due her if the contract were enforcible, was for 
the first time made in the amended cross-bill; that the 
proceedings in the courts of Will County, to enforce 
-mechanic’s lien claims against her property and the im- 

~ provements thereon, threatened, as she was advised, her 
fights and interests in the property, and she was obliged to 
employ attorneys to attend to her interests, and when said 

" Gamse was removed to the Federal court she was obliged 
Z? to employ.counsel in Chicago; that she was advised, and 
» therefore charged; that prior to the filing of the said 
--gamended cross-bill, whatever contract or obligation there 
“was on her part, at any time, to convey to Starr, had been 
terminated and forfeited, and could not be enforced 
im law or in equity; that prior to the filing of the said 
_ amended cross-bill one Frank Samuel offered to her, for 
~~ said property, exclusive of the farm house, barn. sheds 
+ and cattle-pens thereof, the sum of dollars, and 
~ he had, as she was advised she had the right to do, for 
ee nee end conveyed, prior to the 
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for the sum of $54,000 le 


time when neither Starr, nor any one claiming wns hia 4 
had any right to a conveyance, and that such improves 
ments had become a part of the realty, =n 
her; that it was true that improvements were put on ncoer ee 
property with her knowledge, but that she insisted at 2 
times that the payment to her of the full purchase pet es 
was a condition precedent to the right of Starr,.or aay 
person claiming under him, to a conveyance;’: fois re 
ignorance as to other matters set up in the bill; . 
that no one was entitled to any conveyance from her; and 
particularly denying that cross-complainant was cated, 
under any circumstances, prior to the foreclosure of said 
mortgage, to have any conveyance from her; ‘that the q 
amended cross-bill was multifarious, and praying: ie | 
same benefit of her answer as if she had specially 45 7 
to the same. 

To this answer a replication was filed March 23, 
1883. 
F On the 31st of March, 180s,. 0 deceemst endestadanas 
entered, on the petition of Paige, receiver, ie 
Sherman, neta teed to sell-all the y of 
the Water Works Company, and, after payment of certs es + 
By this decree the rights of all parties to the canes a ae 
to be cut off by the sale. On motion of Mrs. Roownrie 4 
order was entered April 26, te oe 
so that only such rights and interests as belonged to the ~ ¥ 
Water Works Company and those claiming under it should e. 
be sold. Pursuant to said decree the company’s property P: 
was sold April 28, 1883, to Joseph Hiller.Foster, of. ee 


Ss 


mouth, New Hampshire, trustee for certain a 3 


June 9, 1883, a decree of foreclosure was ententd a 
upon that branch of the cross-bill, sin ean eh 
ized by the master's sale. oe 


‘and Foster, the purchaser, or either of them, have leave 
to still fuirther prosecute said cross-bill for such further and 
other relief as they or either of them might be entitled to, 
but without prejudice to the right of Mrs. Brown to object 
to the right of either the original cross-complainant or the 
~ ~purchaser, Foster, to further prosecute said cross-bill. 
* . August 1, 1883, a stipulation was filed, signed by the 
Guarantee Trust and Safe Deposit Company, by its solicitor, 
consenting that.the original cross-bill might be further 
to final decree in its name against Mrs. Brown 
for specific performance, and that the court might deeree 
felief.in favor of said-Foster as purchaser. | 
? ’ On the second day of August, 1883, the solicitors for 
“the cross-complainant and for Mrs. Brown appearing, 
a further decree was entered by the court, finding the 
“contracts between Starr and the city of Joliet; 
-that thereupon, and in order to obtain necessary 
land, etc., Starr, on or about the goth day of 
October; 1880, entered into an agreement with’ Mrs. 


Big: “Brown for the purchase of’.the land, springs, privileges, 
. ‘= ete., ‘heretofore described, in.and by which Mrs. Brown 


_/ > agreed to convey the same to Starr for $4,800; that Starr 
*Sat-once, upon making said purchase, under and by virtue 
ie his said . — with: Mrs. eon, and pursuant 


es isthans ‘as ‘aforesaid, and made permanent and 
pensive. improvements: thereon, as a part of said 
Eat ‘water ‘works, at a cost of about $3,500 
-sand~ laid. pipes to connect the waters 
| springs in the land lying south of said 
@ the reservoir which he built on the land lying 


on of said premises, without inter- 
2. Mrs: Brown, setdaaprnetcmaasiax 


the right, as assignee of Starr, upon payment. of. the. 
remainder of the purchase money, with interest thereon, 


estate, springs, easements, etc., so as aforesaid sold be 


Sy Mes 


“stam 


possession thereof was taken by said receiver; that. * 
the 3rd of November, 1880, Starr paid Mrs. Brown, on a 
account of purchase money, $500; that on the 10th of oS 
December, 1880, in further part execution of said agree-. - " 
ment, Mrs. Brown, as evidence of the full terms of her 
agreement, made and <xecuted a deed to Starr of that: a : 
date, with full covenants of warranty, purporting to con-:— 
vey to Starr, his heirs and assigns, for the consideration. 
aforesaid, the said lands, waters, privileges, ete, - 
above described, and placed the same in the. 
hands of Perry J. Hobbs, her agent, to be -by a 4 
him delivered to Starr upon the payment by Starr 
of the remainder of the purchase money, which deed © By, 
so remained in the hands of said Hobbs for the purpoae =o 
aforesaid until after the filing of the original crose-bil],, 
and was then by him handed to Mrs. Brown's solicitor,: 
but to which deed no certificate of acknowledgment.was 
ever attached; that on February 17, 1881, Starr paid Mrs. 
Brown the further sum of $1,000 on account of porcine 
money; the incorporation of the Water Works Compaay;. -. 
Starr’s agreement with and conveyance to the same, ae 
the company’s execution and delivery of said mortgage;. ~ 
that by the aforesaid matters said cross-complainant be- 

came, and at the time of filing its cross-bill was vested with. 


to demand of Mrs. Brown a specific performance to itself, 
as such assignee, of said agreement with Starr; the sale of: 
the company’s property. by master ia chancery to Foster; | 4 
the order of confirmation of said sale; that Foster, as such _ 

purchaser, became and then was the assignee and owner of... 
and entitled to all the rights and titles in and to said real ~ 


Mrs. Brown to Starr; the stipulation of the cross-complain- 
ant in favur of Foster; that there was justly due to Mr. x . 


Brown, on account of purchase money, including interest. 


' 


oe + from: October 9, 1880, the sum of $3,964, and adjudging 
e..'" and decreeing that said agreement of Mrs. Brown and 
©. ‘Starr ought to be and be specifically performed; that 
<> @pon payment or tender by Foster to Mrs. Brown, 
=. or her agent, Hobbs, for her use, of $3.964, with 
aie pe ‘cent. interest from time of decree, Mrs. 
Brown acknowledge her aforesaid deed and deliver 
s “same to cross-complainant or its solicitor, for use of Foster; 
bie teeta enon said deed had been or should 'be lost, mislaid 

condi Mrs. Brown execute and deliver to the cross- 

| or 2 ems for the use of Foster, another 


Sashes ef hat agreement with Starr, and the 
ile to said premises should enure to the benefit of and 
title in said Foster; that in case Mrs. Brown, upon 

Ca t to her, or-her agent as aforesaid, should for ten days 
il-to deliver deed as aforesaid, then Foster should have a 
} t to pay to the clerk of court the money tendered, 


Bo wage “of wtetplenmagiinnan: or Foster, should minitabe 
a | deliver ‘to Foster a master’s deed in the usual form, 
zy fing to him all the premises, rights, etc., above 
‘which deed should be valid, etc., to vest in. 
“the fee simple. title to said premises according 

at of Mrs. Brown with Starr, and that Mrs. 
aehaies ond assigns, and all other persons acquir- 
Se etetgsasereas a acne her since the 
etal: anne should be forever estopped 
etting up or asserting any title to or 

id’ premises. or any part thereof, 

wt and title of said Foster. his heirs and 
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15 iS 
whether or not the decree of August 2, 1883, tnt 
having been rendered on the cross-bill only, did nat proses... 
cute appellants’ first appeal. os 
December 24, 1884, the original creditor's bill was. 
dismissed as to Harriet Brown, without costs and without. 
prejudice, and on the same day the solicitors for Harriet 
Brown, the Guarantee Trust and Safe Deposit. Compaasy, => Bi - 
and Foster, the purchaser, entered into a stipulation that. 4 
the above dismissal had been made for the purpose of = 2 
allowing an immediate final disposition of the cause, which: #<< s 
was desired by all parties; that such order of dismissal.was.. °° 
without prejudice to the rights of either party in interest be 
to the land controversy, the parties in interest mutually.” 
releasing all errors by reason of such dismissal, ee “ 
ing that the land controversy should be adjudicated ‘pon 
the present appeal with like effect as if Mrs. Brown. had “s 
not been joined as a party defendant in the original. bi; = 
but it being further intended that no error should be = 3 
released which might have intervened in the pcg | 4 
in the cross-cause. if nee Re 
May 7, 1885, Mrs. Brown prayed the present eppeal 
from the decrees of August 2, 1883, and December 24, 
1884, which appeal was duly perfected, specifying the 
decree of December 24 only because that might be coa- 
sidered to be the final decree in the case asto her. 


iI. ; ; 
SPECIFICATION OF ERRORS.® | 

The decree against appellant was erroneous, for the’ 

—e reasons: 
* The cross-bill of appellee was multifarious. 
2. The right and title ceined by copes ita 
adverse and paramount, or a at least prior t. the 
stigulation on Gile in this court, it 
=o) Sen a 


. 


= both mortgagor and mortgagee, and therefore appellant 
was nota proper party to the cross-bill. 
ie 3. The evidence did not sustain the right to specific 
performance. 
4. The decree should have allowed appellant the 


expenses incurred by her on account of the default of Starr 


‘and his assignees. 
=. * + §. The decree improperly gave an indefinite time 
"~ within which to make payment or tender to Mrs. Brown. 


Hl. 
BRIEF AND ARGUMENT. 


a sha As to multifariousness. 
Ss ‘The right to specific performance against Mrs. Srown 
“gas a question entirely distinct from any which could or 
a “id ariee in the foreclosure of the mortgage. She was in no 
, sway interested io any of the questions between the mort- 
* aegagee and mortgagor, or those claiming under it. That this 
psceen ant that Mrs. Brown was not a necessary party, 
he; proceedings in the case demonstrate.’ The property 
“ma sold. by the master April 28, 1883, but, by express 
| order of court, oaly such rights and interests in the real 
“Sigstate as belonged. to the: Water Works Company and 
RB dainieg ‘ander it were so sold. On June 9, 1283, 

p of foreclosure was rendered, purporting to be 
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_ cumbrance, he, nevertheless, cannot include the object of 7 


a title in other persons which the plaintiff is bound to get 


‘should fortify the defect in his title, by such means as he 


up with the foreclosure; why the mo should wet ; . 
it had a right to enforce Starr’s con , have Gad at 
original bill for that purpose. (Such bi could have bees” 


should be reversed. 4 a 

1 Daniel’s Chancery Pleadings and Practice, 339: 
Where the right of a person to call upon the court for... 
specific relief against another is so incumbered that he #2 
cannot assert his own right till he has got rid of that ia- 


ie 
ca 
on 

s 
~ 


getting rid of the incumbrance, in a suit for specific f;. 
which, but for that incumbrance, he would be entitle 4 
to; if he attempt to do so by the same suit, his. bill . 2 
will be multifarious. Thus it was held by Lord ELDON, «<3 : 
that when a bill is filed for specific performance, it showld 
not be mixed up with a prayer for relief against other per: 
sons claiming an interest in the estate; and thatif there i 
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in, he should file a bill for specific performance oaly, otf 


can, so as to be enabled to complete it by the time when © qi 

the contract will have to be enforced. a 
See, also, a a 
Story’s Eq. Pleadings, § 272. Y Be 
Dial v. Reynolds, 96 U. S. 340, cited pest. 


As to the claim of adverse and paramount right. F 

The controversy in a foreclosure suit is not concer . 
ing claims of title paramount to the mortgagor, or 
to him. It is a question regarding the validity: 
mortgage and its amount. The object of the proce 
is to bar the equity of redemption of the person g 
mortgage, and those who have acquired rights wu 
inferior to the mortgage, and. to-convey to the 
under the decree the tiie martgaged. ‘It is not tog 


* s perfect title, or to give him any better title than the mort- 
Pe acer bad: or even to determine whether he had any title at 
ae call. If it is proper to try title in a foreclosure suit, con- 
(wereely, it would be proper to try a foreclosure suit in an 
“action to recover land. It would be immaterial whether it 
was the holder of the adverse title or the mortgagee who 
went forward. But“ one.suit cannot thus be injected into 

~ ahother.” (Peters v. Bowman, 98 U. S. 60.) 
=~.» , Jones.on Mortgages, $1445: It is not proper in a 
‘macdance suit to-try a claim of title paramount to that 
i; Of the mortgagor. Thie only proper object of the sult is to 
| ae mortgagor and those claiming under him. . 
“es “Id. $1440: Adverse claimants cannot be made par- 
tes to a foreclosure suit for the purpose of litigating their 
», The only proper parties are the mortgagor and 
, and those who have acquired any interest sub- 
y to the mortgage. An adverse claimant is a 
rto the mortgage and the estate. His interests 
be in no way affected by the suit, and he has no in- 
ms te ot fa. it, © © © Should it appear that a defend- 
“e a ha gal title, which, if valid, is adverse and para- 
ed at to the claim ‘of both mortgagor and mortgagee, 
§ foreclosure suit js not a suitable proceeding in 

h to settle the question. 


os d: $2439:° Persons having interests in the property 
| oa , to the mortgage sought to be fureclosed are neither 
ePann BOF: oe ’ parties to the suit, because the only 
De 09s pada rights subse- 
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gage made of a title bond, the vendor hast’ pope 74 
party. Hecannot be affected by the decree. (Pridgen v. 4 
Andrews, 7 Texas, 461.) ! % me: 
Dial v. Reynolds, 96 VU. S. 340: A: quae een 
gagetoB. Inasuit to foreclose this mortgage, C, dainty: 
an adverse title, was made a party. It was Aeld that the © 
case was one of fatal misjoinder and multifariousness, the 
court saying that it was well settled that in a foreclosure” 
proceeding the complainant could not make a person who ~ 
claims adversely to both the mortgagor and mortgages ‘a > 
party, and litigate and settle his rights in that case. im ; 
In Chapman:v. West,.17 N. Y¥. 125, the court, .= 
citing at some length the English case of Tasker v. Small, 4 
3 Myl. & Craig, 63, held that in an action for the specie. 
performance of a contract for conveyance of land: /— 
plaintiff could not bring in prior mortgagees. 
Story’s Equity Pleadings, § 230: .“ No ocreci- nadine 
“be made a parey ta WS oh doles dad's GA © 
“ mount to that brought forward and to be enforced in the © 
“ suit; or who claims under a prior title or incumbrance not — 
“ affected by the interests or relief sought by the bill.”' 
Mrs. Brown's claim, if valid, would extinguish the 
rights of both mortgagor and mortgagee, and was, there: ” 
fore, adverse and paramount. Even if held as a vendor, 
performing, her rights in respect of the unpaid perchese 
money were admitted to be superior to those: of all- ‘other . 


parties, and were not a question 2 ggg pertiaing othe a # 


. As to the right to specific performance. - es 4 
nicsutey Gatien = 
rnc of nw spate ight of wae r= 4 
times ready, willing and cager to carry ost his pert ‘a re mes 
Ne ST oe ii 
imposed upon hie by the same. 


& But what are the facts upon which, in the present case, 
j ‘the court granted relict The contracts were made early 


so aay 1880, in the expectation of their immedtate 


A It was upon this expectation, and only upon 

“ik expectation, tha the undelivered warranty deed was 

ed in December, 1880. By February, 1881, the in- 
‘tended vendor had received $1,500 of the total of $4,800 

“which she was to'receive. Again and again attempts were 

“yasade to obtain from Stare the balance—the last in Novem- 

“ames 1881, ‘when Hobbs went to Philadelphia—but always 

Certainly the court must find ‘that, so 

ur ae Stare was concerned, the right to performance was 

.: What had any other party in interest done or 

the parties claiming under 

is, to a clear title to the 

y in question, without furthef consideration to move 

co ‘Bat it was only as against Starr that they 

cota et Mrs. Brown: was no party to Starr's 

ete. 1 ara ona was not—could not be— 

‘by them.. The obligations in favor of 

wae were .as..strong against Starr's grantees as 

i i. s j “beate) himself, and ‘they must be charged with 

senate af their and Mra. Brown's legal rights 
Rj. then, Mrs. Brown ‘had waited month after 
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No. They thought about $50 proper compensation 6 
all the trouble, delay and expense to which Mrs. Bron 
had been put, and hesitated about. the payment of 
per’ cent. interest. They made no tender, or e 
If Mrs. Brown, at that moment, was ready and. willing.’ 
to take the amount equitably due her, what right hadany: : 
party to keep her in court? True, the court might | a: 
upon the matter in a short time— but it might not. Aad. 
why should Mrs. Brown be compelled to wait.eay timer. 
The bondholders had no right to keep Mrs. Brown. ne pe 
court, to see whether or not the court would allow them: * 
for the disbursement to her, and order a receiver's cx 
cate with 6 per cent interest. Their sole right, if any, ™ 
pay Mrs. Brown her money and take a conveyane 
Suppose, pending the expected action of pelea te ES 
thing should happen to destroy the works on the ate nie 
or otherwise render it of little or no value, can. : 
doubted the bondholders would then have 
carry out Starr’s contract? Perhaps there was nota 
chance of this, but no one had a right to make Mrs: B 
take any chances. If the mortgagee and boads 
having set up Starr's contract, knowing that: their @ 
depended on the fulfillment of the same, and bein 
fulfill it, and having been warned that Mrs: B ~~ 
wait no longer for her money, as she could and w 
it elsewhere,— if they had, under such 


emainabnnianstisranrrercs:~: 
be reversed. 
| mee Harding, 73 Til. 157: Where. 
chaser hes wantonly, in the? exercise of bie’e 
or caprice, refused to pay at the time, wi tet 


“err 


d:could have done so as well as not, he can not, 
ey. ask the court to excuse him for his 


Within the ten 

; seat an ‘agent to Ditto to pay thd sony 
‘but Ditto's wife (who was not a party 

), having refiésed to join in the deed, the 
Id ‘aot accept it.. ‘Ditto told the agent he would 
“Contract dead on the tenth day after it was 
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$ Did the law permit them.on that account to - 


We believe the only real ground spon.» 
can base a decision in favor of the bondhalders f 


that expensive improvements were made upon the gr , | 


ignore Mrs. Brown's rights as they could. aot ¢ 
have done? Or should it have made them.more th 
ready, willing and eager to observe those rights. 
everything necessary to be inte on their part to € 
them to a conveyance? 

Finally, the decree is against the evidence. for t 
reason that no actual tender had ever been made to: 
Brown—and, until the filing of the amended cross-dill, ac 
even an offer—and no facts are shown to excuse such. 
der or offer. | PS 


Pomeroy on Specific Performance, $$ 326; 


361. - 
Doyle v. Teas, 4 Scam. (Ill.) 202. 


As to the non-allewance of Mrs. Brown's ez, 
The evidence shows (testimony of Hobbs, & 
155, and Weighy, Record, p. 163) that the utter failars: 
Brown. In ov satan soneeiaii apn o cama —r i. 
he egal memaresa  protet her inter _ 
aa actual outlay of about $800. | 
equitable that she, who alone of all the parties ia & 
bad never been in defaslt (prior to the refusal of the bes 
holders to do anything or make any offer), should 
pelled to carry out a forfeitec contract upon teres 4 
wholly ignored this expense? We say forfeited, be 
we casaot believe but that, ia a case where ao exp 
improvements had been pet on the property, any. oul 
would hold that, yader the circumstances ia ¢ 
right to specific performance had beea lost. 
below made of the fact of these improvements as : 
strong as to revive a dead contract. Mtiemeng 
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of the decree to limit the time for 


:was erroneous, in that it gave an indefinite 
which to pay ér make tender to Mrs. Brown. 
“poor a ae gmat ah 
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* THE GUARANTEE TRUST AND SAFE 


+3 : [. 
STATEMENT OF CASE. 
(Supplementing that in Brows v. G. 7. & S. D.Ce., 
May it please the Court: 
The bonds ia question numbered 280, for e 
were dated December 9, 1880, and payable July2, p10 
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= | pustiieatbecioter o 1880, and payable January 1, 1881; 
— ashe with all the a, attached, were 


sith Mead been 

and quite a large amount of material pur- 

, bet the works were in an incomplete condition, 
‘little had-been done towards the con- 

“ “¢ Before selling any of the bonds Starr cut from 
6: thems the fret sees of coupons and retained said 
main his possession’ until they were delivered to 

i, 2s Anereinafter stated. None of the parties 
-bouds made any inquiries wiries as to the coupons 
ae Jaly 1, 1881, Starr had negotiated, or 

ie hands of brokers to sell, about 200 of the 

able portion of such bonds. had prior 

| e been sald, and Starr then held in his own 

; for ‘sale, the requining 80, which he afterwards 

on of the bonds, the exact number of which 

are et before July's, 1881, toge-her with 
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thereto. The.said 117 coupons were paid at 06 #0 
maturity. The facts relative to such pa 
the evidence shows, are as follows: | Beasley ec 
were brokers for Starr in New York, and:by w 
117 coupons and others had been sold, had: 
Sener te {e-rasti ie: eater /onain en gece 
Series No. 2, and he assented. » binabpenoe 
their customers, with the knowledge and. sent « 
it is claimed, that these coupons. would be p 
office, and they were so paid. Secon sohiakiaale 
money for such payment. ‘Noe ft pn Sg 
coupons were thus paid appear to have hadany neha 
knowledge or notice that Starr’s money was pay fog tee a 
They had in fact no knowledge at. all, except:tue “ 
might be implied from Beasley's notice. -They''t nai << 
inquiry of any kind, nor did they cause their ¢ ae: 
be canceled when they were paid. etapa 
the coupons and received cash for them. Del 
made ia the payment of the third series of compat 
January 1, 1882. 

About the first of December, 1881, Starr tur 
he waterworks system othe Water Works Company. 3 
is claimed by appellees that the same was i | 
imperfect, and that there has since been paid out, 
order of court, under the direction of competent es 
over $15,000 in repairs and improvements on. 
ob Rt Salt eR ANE eee 
amount. 

In 1880 and 1881, appellants, as R: D. Wood & G 
were doiag business in Philadelphia, and were engag 
the manufacture and sale of cast-iron pipes and fl 
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bias sed in ns hendee <span pert: bprtis 
of water works in question. ‘The value of this 


"was about $15,000, of which Starr paid $1,000 cash. 
ev October, 1882, Starr, at a 


company. . He shortly afterwards came to 
» with the intention, he says, of putting them into 
a. Walter 

met him in Chicago, and 


tock them from him at their fall face 


twas provided in the mortgage in question that ie 
ese: iti tieiuastiganih giaioede of side chocté be. op 
SE sa crema mesma all interest in arrear on the 


From this 
is Gb Bckalatoes ot the wrigiad com- 


and certain intervening petitioners, 
; alo all the expenses of the receiver- 


: pemaing solicitor yet commissions of clerk of court, 


Shtiag: inthe aggre -t0'$20,470, leaving a cash 
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FIRST SERIES. S 
Marked “ Paid” across face in ink, pierced by a. 

_ spindle, mucilage on back: Nos. 106 to'.11§; ..  '@ 
203, 207, 225, 238, 239, 240, 343, 248; aia s 
274; 276to280 - - 37. 

2. Marked with an “ X,” or similar sia ia ink, es 
across face, pent eye tabbegie = 

1 to §§; 201,216 - te SR OS 

3. Marked with an “ X,” in nanaik across tain, mu. 
cilage on back: Nos. 121 to 130; 136 * 8553. je 
176 to 191; 19§ to 198 - . - me wi 2 

4. Disheaad by aban uke onematicdan temenanibiel | 
across face, ont Reve spinner: hadigemactisacs : 
175 - : ‘iy oe 

5. Marked with an “ X." ia ink, on ae wasinan< ° a 
on back, no aso hole: Hes, 192, 193419 | 
206 : 2 ea a 

6. Marked with an “ x," in ink, a0 spindle bole, but ee 
mucilage on back: Nos. 7m 955. 416: to 5205; Be og 
255 - - ai Sree 
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"holes: Nos. 56. to 70; 19-6 215; 217 to 224; 


4 ah 8390; 232 to 237; 241; 243 to 247; 249 to 260 52 
[oS Have apd hole, are cut with a knife from a 
is.» ~ little above the center to the right hand side: 
= «Nossg6 to 103 *-* - - - - + + 8 
ana no spiadie hole, but mucilage on 
wipe back: Nos. 104, 10% 131to135 - - - 7 
, Mo-marks of cancellation, but mucilage on back: 
Nos. 199; 200, 204,'208, 208, 209, 210 “ af 
»no spindle hole, no mucilage: No. 202. 1 
‘Nomark, but apindle hole and mocilage: No. 275 1 
BE rota SE ae ee AES. 4 
; SECOND SERIES. 
| * Paid” across face, in ink, pierced by 
ay taiidhign on Bek: Nos. 76 to 85; 96 to 
eee i » Oto 34$, 201 to 205, 207, 212, 213, 219, 
tease 224, 239, 240, 242, 248, 264 to 274, 
: oe egal bo. é eee oes 
a See: similar marks in ink, 
od by spindie, mucilage on back: 
Ge Sais Las Cd ok a - § 
i X,” iniok, spindle hole, but no 
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the allowance of said coupons. The same was a 


rial, after applying on their claim suck amount as t 


6. Have spindle hole and mucilage, and “ Lewia” mie 14 
back: Nos. 72to7§ = = = wee ie 


Total second series - §- — - wii te 


On May 25, 1883, appellants filed their — “ : 


A ; . x os 


amended, and, as amended, alleged vo 
partnership and business; sale and. delivery of m 
Starr; that said material beceate: a Permanent § ‘ 


the amount claimed to be du¢ them: on: said "imc 
to wit, $7,095, and interest from maturity; the pay: nest <5 
by Starr out of his own pocket of the coupoas ‘pend by 


. : ~ 
~ y 


him; that the same were on such payment transferred: by: 3 
the holders to Starr, and were among those held aadowse ed © >: 
by petitioners; that the money so advanced by Starr.ow : 
to have been applied by him: in payment, 'so far as it would pes 
reach, for said material, and that appellants were entitled): 3 
as to such coupons, to a special equitable : 
the rights of the original holders: thereof; the | 
property under order of court; manner of payment of 
sum bid for same; that said material constituted a 
part of the property and contributed’ largely to pa 
So eee ee a ee ee 
be decreed, in the distribution of the fund in court, to 
a prior equity to said fund, as against all other par 
to the amount that should remain due them for sald su 


should allow them out of said fuad upon their c 
that Foster might be required to make such f 
payment on his purchase as might be mecessary | 
vsalthonen’ aelos: lent 46st: govulsulhoh pce, sot 
other and further relief, etc. « To this petition no di 


.by.the Water Works Company, nor by thirty- 
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pay, the second series, and thereafter canceled: 
paid and extinguished; that as to boads sold after: 
of second series, they, SONNE 


having been valid obligations of the company, | 
by him in fact canceled as paid and extiogeished: 
mone of the coupons detached, paid and canceled: w 
fe een cat ad Eee escured:t 
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—s 


not for sale or transfer, and in so presenting enid'c 
fully believed, in fact, that the company was payi 
in the regular course RICA GRR RARER OS 


suspicion to the contrary; thie dcac fda 


ever consented that any portion of said: 
have any interest in or be held ae secured by the 
- gage; that none of respoadents prior to default:.m 
: the company in the payment of series No. 4° of: 
coupons, due July 1. 1883, had any notice’ ork neutéds 
tion that the company made default in. thes 
ofthe first and second series, or thet the company ¥ eee 
able to pay them, or tha ony: ereueinrenier: eles bee oe 
made by Starr, as such director, stockholder or contrat bas 
or otherwise, or that the company :had ever madéiGiy:: 
arrangement with any one for the purchase of ¢ 
with the intent to hold them as anpaid in‘ fact, 
Starr or anyone else had purchased the same wi 
intent to hold them as claims secured ser: 
that respondents had a direct: interest iw. 


coupons held as duly paid and extinguished, a 


, ie themselves of the. right to foreclose upon default; 
‘that: the respondents were, by the acts of Starr as such 


L:the first and ‘second series, and that they had been 
led; that Starr-did in fact cancel said cou- 
ety and so held them for the 
wboncdgg series for upwards of twenty-one 

Se aueagreertany series for upwards 

y, before. he transferred same 

Bn: = pebd F-aut ject’ teithe equitable ‘defenses ex- 
: $d ie cedpondentes; the sale of the property, the purchase 
apelte: ej. and\t Lose nareiagenoars aagpral aa 


es 
F ire herent é 
tees Sees ie H ILM 
" > nee EAS ay hits chap a ror same to 
+ demastanm ‘ dsymem, es by him agreed, but only 
é an a an. 5 4) fi 


ee ne Very semperse ‘ constructed the same; that 
MNES te: se comps | el reason of these facts 
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1884, led his report thereon, finding the material fe 
hereinbefore set forth; also that Starr caused the cot 


money with which to pay the same; wherefore Sia 
deemed it necessary that said coupons: should: be: « 

paid in order to preserve the credit of the companys# 
his own credit, and that the unsold bonds might aot & 
dered worthless; that none of the owners of said: 117: 
were informed or had any notice that Starr was 7 
coupons with the intention of holding same a9 «tea 
the mortgage, but.on the contrary: presented :ti 

payment at the office of Beasley & Co::in good 1 pecs wi 
the understanding that they were being paid: for:o cs 

of the company and extinguished;: that. none of the pe eS 
purchasing bonds had any knowledge:or notice’? 
coupons removed therefrom: were held by Starr, a 
by the mortgage; that Beasley & Co., mer fe ts, x 

no knowledge that Starr was holding detach 
by him; that the bonds were ‘eed v0t or near 
that. Beasley & Co., as agents, represented - me.3 
purchasers that .they were a. choice lot O8n oad oe 
ities, were selling rapidly to: savings banks, . inser 2% 
ance companies and like: purchasers, and were #.¥ cite 
desirable investment; that they were a double: see vee 
ity, the city of Joliet being practically.a enerenins 
and that the bonds were sold upon such re atatiog 
that had Beasley & Co. known that Starr was, ya 
the coupons as indebtedness secured by the mort 
they would have refused to act for him in selling th 
and cuuld got have sold the same;. the u 
and contradictory character of. yopapees 
the defacement of the coupoas and. the ince 
impesfect conditioa of the water works; that < 
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ee a ~~ aie inky ee" 
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ae as ae senses hen 
! p Sls een made ond the tnd depot in court for 
a liets }, a petition claiming a portion thereof or priority : 
*- ja. distribution was addressed to the conscience of the -Fr 
 dhanetlicr, and any equitable defenses wight be inter : 


ads indebtedness _ therefor ote 
equitable rights to or lien upon the 


L cash for the coupons instead of receiving them 
wf £0 the claims of the bondholders; that they were 
or emer said fund by feason 
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him as his property and a lien prior to the principal of tt e | 


SPECIFICATION OF ERRORS.® 


was erroneous, for the following reasons: BB. 
First—The court should not have overruled the ex-” 
ceptions to the master’s report. Seid exceptions were am 
follows: That the master erred in fiading, ie 
1. That the 117 coupons of second series <a 
in section 20 of said report were paid at or soon after the 
we Se ee 
2. That any notice whatever was wo perches 
or batters of cold ents i ete =% 
Starr. | 


purpesis of payencht of beads os cuapams: 

4. That Starr caused said coupons to be paid 
Beasley & Co. 

5. That neither Beasley & Co. nor any of the g 
ties purchasing from them had any sotice or info 
that Starr was holding coupons detached by him 
secured by said mortgage. 

6. That Beasley & Co, had they knows or | 
informed by Starr that he was so holding such c 


same. 
7. That Starr's explanation of having written “ 
across a portion of the gvepene  taneecstom Wil 
theory that the coupons were purchased or retainé oF. 
8. That the water at eee 


on file in ton of Seer 


riect condition and the water supply insufficient when 
~) fart turned them over to the company. 

=. _ <Q That a petition like that of these petitioners is so 
aS ‘addressed to the conscience of the chancellor that any rea- 
a ‘sons why the claims of the petitioners should not be 
5 : nized.or priority given them, and all facts and cir- 
ctimatances bearing upon the equities of such claim, may, 


‘ander. ‘proper pleadings, be considered by the court, and 
: that all evidence offered by any claimant to the fund in 
ersy tending to show which of said claimants has 

) equities thereto — or a priority therein —is compe- 


= and relevant to the issue before wit court, irrespective 


: , petitioners have no rights or equities 
ne.’ in court other or greater than those which 
t. have ‘been asserted by Starr, and are chargeable 


* “# o 


hh. notice and | subject to estoppel the same as Starr. 
"=" That petitioners have no lien upon the fund in 
tab! > or otherwise, superior to the lien of the 
: . : oni account of the furnishing of said material 


t the | iprayer of petitioners for payment of 
‘Star us, indebtedness, after crediting coupons, 


ram ns constitute no lien on the fund. in 
ig interest coupons and bonds. 

or ‘are entitled to be paid no sum 
i, by reason of their ownership of 
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16. That it would be contrary to equity and j = a 
to permit Starr to place bonds on market without notice: $6. :; 
purchasers that he held coupons detached, and then f yee 
him to have prior lien upon the fund in court to the cnet | 4 
of said \coupons. a 

17. That Starr concealed from bondholders the fact 
that he held detached coupons. Hy 

18 That the 117 coupons held by Starr were pels 
to prevent depreciation of the bonds then in his hands... > 

19. That Starr instructed Beasley & Co. to pay said 
coupons, and intended that they should be extinguished 
as if paid by company. ae. 

20. That Starr, and ‘therefore petitioners, «9 
estopped by the circumstances of this case from claiming 
that the coupons of the first series are alien upon: the. 
fund in court prior to the bonds. eS - 

21. That purchasers of bonds after first series of 
coupons had been cut therefrom could not be changeciig Se a 
with constructive notice that an interest coupon for. ae” oS 
months’ interest had been detached therefrom. ae 

And that the master should have held: 

22. That each and all of said coupons, both first and. > c 
second series, is a good and valid claim and lien oI 
the fund in court superior to that of the bonds. “a 

23. That each and all of the coupons of the Gret. 7 
series is such superior claim and lien, at least so far pre A 
663 represent interest from December 9, 1880, to Janeaey, 8 ; 

, 1881, and interest on that amount to time of sale. 1. 

24. That each and all of said coupons which were.” . 
detached from the bonds by Starr before sale is. neck | 
superior claim and lien. 

25. That Starr advanced or paid to the holders: ot 2 
the 117 coupons mentioned in. section 20 of said repost. | 
money which should have been paid by said Starr upon * 
his indebtedness to these petitioners for said neti: 9 we 
and that petitioners are therefore equitably entitled, as to” es 
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, 3 eid 417 coupons—at least as against all bonds correspond- 
» Ing thereto—te an equitable prior lien upon the fund in 
; eourt to the extent of the amount paid by Starr for said 
| a 26. That each and all of said coupons, so far as 

er have — a — hole Se yt the center, or mucil- 


o- a7: “That the distribution of the fund in court is inte 
Bae “gfinal step i in the foreclosure proceedings, and must be 
fi. governed by the same rules applicable to a foreclosure 
6. proceeding in rem, and that therefore no defenses could 

"beset up against petitioners’ claim on the coupons other 
os ipa defenses allowable i in a proceeding in rem, such 
oo release—never a 


? 
< 

ts 
xe 
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28. That the 117 coupons aforesaid were transferred 
yen ye ht to Starr, and not paid. 


5 3 Sa 


= : -Thind-—Saia petition should have been allowed as 
the thirty-three bonds, which made no defense. 


IIT. 
BRIEF AND ARGUMENT. 


‘3 Tol maeereme OF APPELLANTS AS CONSTRUCTION 

- + : CREDITORS. 

‘eee As te the comps actully cashed by Starr. These 
ore. — 117-in number. At the time Starr . 
e:was owing R. D. Wood & Co. about $14,000 
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component part of said system. The money which Starr. 
had been and then was raising was raised for the’ express a 
purpose. of defraying the expense of construction of said | a 
system. Therefore it was Starr's primary duty to use his: 23 
money for such purpose,—just as it is the primary duty of 3 
railroad companies to apply the eurnings of their roads to: 5 
the payment of current expenses. But the coupons came ©] 
due before he had finished his construction. If he should « @ 
allow them to go to default, the whole enterprise would be. 3 
wrecked. Therefore, honestly supposing, as we believe, ©) 7 
that he would soon have his system completed and on® == 
paying basis, he diverted the funds, which lhe should have ee 
used in paying R. D. Wood & Co., to the purpose of 3 
taking up the coupons, and ‘thus avoiding a foreclosure— = 
just as, in the hope of averting disastrous foreclosures, . 4 
railroad companies have at times diverted funds, which = 
should have been used in paying current expenses, to the 
payment of mortgage interest. The bondholders got nek 
only the material, but the money which should have been 
applied in payment thereof. We submit that the claim of 
appellants, who took these coupons in actual part pay> 3 
ment of their bill against Starr, comes exactly withia the. a 
equitable principles. laid dowu in Fosdick v. Schall, 99 © as 3 
U. S. 235, and that, without regard to whether the Soup ay ‘ 
were transferred or paid, or were subject to such set-off i 
as might have existed between the Water Works Se 
and Starr. 

2. As te the balance of the coupons. As tothese, R. | 3 
D. Wood & Co. have similarequities. It is true the cous: - “a ‘ 
pons do not stand in the position of having been cashe a 
for the bondholders, but they were delivered to Stare Hy =a 
the company as part consideration for his ruction 37 
contract and (Master's findings, Rec. 238, X. VIN) red =e 
in his possessigt until delivered by him to wa | 
part payment for a portion of the construction ‘ex; Ae 
The company never paid a dollar on them. It would: bet 


* can ke? * 2” 
te eat 


———— 
_ ‘but carrying out the purpose of their delivery to Starr to 
allow their payment in favor of the construction creditors 
who hold them, and who have suffered more from Starr's 


ma failure than any of the bondholders, except, perhaps, one. 
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THE RIGHTS OF APPELLANTS AS COUPON HOLDERS 
MERELY. 


rt. As to the coupons cashed by Starr. (A compari- 
_son of the testimony of Beasley (Record, p. 185), showing 
* the sales of the bonds made by his firm, with the schedule 
‘of the bonds owned by the respective appellees (Record, 
g. 217), and the numbers of the 118 coupons of second 
=. series not defaced (Record, p. 233) tends to convince us 
ei, that none of the coupons cashed by Starr were in any 
% - way. canceled, although they may have been at one time 
f+. kept.on a spindle. The 20 bonds of Bennington Co. 
© Savings Bank correspond in number with 20 of said 118 
coupons; and 13 of Treman’s bonds.(15 of same having been 
E gold without second series), 6 of Benedict's, the 3 of Tibbits, 
a Eos Kimball, Jr., and 10 of sia asia correspond in like 
ong 
a Appellants contend that the coupons cashed were 
sf to Starr and not so paid as to extinguish their 
Ste Beasley & Co. suggested to Starr that it would be 
}4 well for them to pay the coupons. He assented. They 
informed some of the bondholders that the coupons would 
paid: at their office in New York. By the mortgage, 
pre ‘payable in. ‘Philadelphia. Beasley & Co. were 
>the: company’s agents; but Starr's. The bond- 
» know this, or cool have learned it by inquiry. 
yponswere paid with. Starr's money — not the 
SE Sor hreggere knew this, or could have 
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>mor: did se ‘cancel. the coupons or 
Under such circumstances 


| 6 he ‘The: facts put. them on inquiry, 


ee es 
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Starr and his assignees for value should be sub 
all the rights the holders of the coupons had. 


Ketcham v. Duncan, 96 U.S: 659. eS 
a “3 as 
2 But it is claimed that they are estopped from 10 s 


doing. int ¥ #2 
To constitute an estoppel. in pats, there must: be oe 
(1) a misrepresentation; (2) that the other party actedi-on : 4 


it to his injury. aes)" 
Bigelow on Estoppel (1872), 473, ef seg. a eS 
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There was here no misrepresentation, The word % a if 
“pay,” used in a strictly legal and technical sense, may- 
mean to so pay as to distharge. In a business sense, it <4 
does not always have that meaning. It was an open ques-. vk * “s 
tion whether Starr was paying the amounts of perbn ge : 
for his own account, as a friendly act to the company;.and:. */ : 
so to keep them alive, or whether the company «ms 
agent was paying them asa full and final payment... 
: owners of the coupons, by making any inquiry, would have Po 
learned the facts. They need have made no ing bat: 
| have simply caused their paper to be canceled.: . Thix ee 
| are guilty of such laches as prevents .an pact from. = 
‘ operating. There were no representations that: the mate 
coupons were paid by the company, or by its agent: a a 
that they would be canceled or discharged. } ee 
There was no injury to the holders of these 
The company, it is conceded, had no funds. It ¢ 
pay the coupons. Had not Starr advanced the: | 
the coupons would have been held by the t . 
: unpaid. . Initead of holding the coupons: they have 
. Starr’s money, and his assignee is only making the cl 
which they themselves would be making. They:an 
prejudiced. .. What.equity is therein. their keepiog Se 
money and depriving his assignee: for value of ' 
: which they wale ‘have had? : a? They say: “We vit te 
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your money, and you shall not have the security for it we 
‘had, but shall be in a worse position.” It may be said 
they lost a chance to furecluse then. But there is no 
evidence that that injured them. There was a default 
January 1, 1882, but proceedings to foreclose were not > 
* begun until October. And in Ketcham v. Duncan, 96 U. 
4 + §&. 659, the court says this is no injury. The situation of 
ee the owners of these coupong was not changed. They had 

;. .. all. béught their bonds andtoupons. The only thing was 
~ they exchanged their coupons for money. Or, if changed 
at all, it was for the better, as Starr was enabled to sell the 
* gest of his bonds, and thus put more money into the 
Setetrettion of his system. 
- It was farther contended by appellees that the cou- 
&*- pons were subject, in the hands of appellants, to equitable 
i; -@lisete existing ia favor of the Water Works Company 
fo ‘against Starr, and that such offsets were available to them 
E. = peedinstiers. We think we establish, post, that in a 

= bal J to foreclose was undoubtedly such a proceeding. 4 
- €ross-complainant - had no bonds or coupons and 
weonal -iaterest in the controversy. It could have 
# no personal decree against the Water Works Com- 
ie Welsh v. 18t Dion. St. Paul & P. R. Co., 25 
Minn. 314 (p. 322). 


a oh te rtm of cece om 
nent: 6f the chencsller, and was 


have been merely seeking, in the distribution of the 
in court, the legal rights conferred on them Rape 
of the mortgage; and therefore, we say that, so far as- 
guinea defer agin Starr arecmceund, 
the distribution of said fund, even as to the petition of ep-) 
pellants, was only a final step in the foreclosure proceed- 
ings and should bere hose: qowemned'- by the anighagiics 
plicable to a proceeding in rem. Ey 
But, oven if cusls dafenten. ware aBeweile:tianeltic ie” 
could only be in favor of the Water Works Company 
itself, caich owen a. pote peaniidadene Aiea ‘ea 
made no defense to appellants’ petition. . ieee 
privity or mutuality between appellants and appellees, and. 
it is directly contrary to all the well-known rules of set-off 
tat ome creditor sould thes be alowed to st of egal 
another the ae a a 
debtor. 2 


“i a 
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_ It is said, however, 0 te toe ueanhen, tech thie 
coupors could be eda al could ely bef 
interest accruing from December 9, 1880, « 
gage, to January 1, 1881, aad not for a fall six s 
interest. : » an, chee fe 

It. may be answered to this that Stare (Record, $4 | ee 

265-266) had eet eee fee 
"880, and therefore it is. php. 2 ts 
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f° ‘there was any mistake or fraud‘in its so doing. Further- 
% more, the point made amounts merely to usury, and, by 
ee 6 the ‘statutes of Illinois, chap. 74, sec. 11, in force prior 
re; a to 1880, “ No.corporation shall hereafter interpose the de- 
Be - Sense of usury in any action.” And, again, if the usury 
could: be set up, the bondholders have not the right to 
do it. 
Adams v. Robertson, 37 Ill. 45. 

re at DeWolf v. FohkRson et al., 10 Wheat. 367: 


Therefore these coupons must be treated as validly 

-. drawn for their full. amount. 
4 & .  Fo-@ proceeding in vem, the only defenses allowed are 
Ree mgs satisfaction, nee velease, or never 
Be a. Henderson v. Palmer, 71 Il. $79. 
J Fitagerald v. Forristal, 48 Il. 228. 
e -..-. . Canpenter-v: Moocrs, 26 Il. 162. 
aS AY Administrators of White v. Wilkams, 3 N. J. 
; - Equity, 376 (p. 383, § 4). 

Troup v. Haight, 1 Hopkins, 272 (308). 

Pettat v. Ellis, 9 Vesey, §63. 


‘3: Henderson v. Palmer, sugra, was a bill to set aside a 
| oteconare of mortgage by stire facias, on the ground 
f thet the consideration forthe mortgage was illegal. 

0 ee See ‘that this defense should have been 
im-the seire facias proceedings, but held by the 
emanate peril. sat Seve boon wade 


oe scive: ie 6 was a Cin 0h 
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did so ‘deliberately contract, and it is not claimed that 


-<« 


-~<¢ 


he 


Carpenter v. Movers, supra, wasa scire ep to fo ofe- 
close. The pleaof usury was eeeos sg and a de urver. =" 
to the same sustained. eect ik 

The court said .that the statute meshed the « 
of usury provided that, whenever in any action b 
on any contract, etc., it should appear, etc., and held ti 
a scire facias to foreclose was a proceeding éx rem to ¢ 
force a spscific lien, and not to obtain a judgment in - 
sonam, and was in no sense an action inviting and open t 
the various defenses allowed in ordinary actions. © 
judgment in such a proceeding was only to determine the 5 
amount due on the mortgage and direct a sale to satisly, 


Administrators of White v. Williams, supra, w 
suit to foreclose on a mortgage. It was attesnpted 89-95 
a set-off against the amount of the mortgage; 
court held (p. 383) that if there were any valid é 
against the estate, could aot be sat of a that sa 
that proceeding was in rem against the ae sed 2 
against the person of the debtor; that the ordi 
ciples of set-off, as uaderstood in law and equity,-c 
not be applied to cases of this kind; that there w 
mutuality, and could be none; that the real ¢ gfe 
the land itself, and nothing could be s mp | 
iacumbrance except payment; that’ the proceeding e 
nn dan, aul as eee 
ment at law, and in neither could the defendant be p 
mitted to come into court with an off-set. 


The third error specified 
Respectfully submitted, pee: 


| Caries A. Dupes and. 
Monrog L. WILLARD, — 


speaks for itself. 
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ee Sanne thereof, and 
day exhibited the said copy of that 
and ined the same to her, 


said Hobbe that I had left the money 80 ten- 
with James G. Elwood, Esq., of Joliet, as my 
‘upon the a th deed to him for me 


ge Jeoretal order she io directed to de. | 
A ys having elapsed since I made said tender 
Ee. $0 etid-Brown, I have this daf, as the solicitor of said Joseph Hiller 
roe and pursuant to said order, paid to the clerk of this court the 
= sum of thirty-nine hundred sixty-seven & Jf, dollars, being the 


ee ne se somone meee Harriet Brown as aforesaid. 
SANFORD B. PERRY. 


jp Oren tat my August, 1883. 
nce 3 F. A. ROOT, 


W. H. BRADLEY, Clerk. 


*. 


‘I, William H, mad peg Chapa of eaid circuit court, do hereb 
the ab eer, ar ae —s sixty-seven & JY, ollars 
nto = t by , for the uses and pur- 
the foregoing amidavit, on the 18th day of red cory 


My 
% 


my hand and the seal of said court, at m office, in the 
py of isso, on thn 2 day of December, A. D. 1888. 


“) | W. H. BRADLEY, CPk. 


wt Drerssot on Triéno, 


oye cle of the sirens court of the Unite 
Serene of, Riinsly, do honk 


“ dagen 
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to her the money and requested | 


,[ Geal of Clroult Court U. 8., Northern Dist, 
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JAWES H. McKENERY: « 
CLERK 
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The case not appealadble. | 

The appeal should be dismissed, because the amount * 
in controversy is less than $5,000. The-contract price for 
the sale of the land was $4,800, which is cunceded to - 
have been the fair value of the premises at the time of the 


contract. Of this sum $500 was paid to Mrs.:Browa — 


« 


, 


é 


‘one 


fa 
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November 3, 1880, and $1,000 Feoruary 17, 1881. 


$3,300 of the- purchase money remained unpsid at the oS 
time of the filing of the cross-bill for specific performance | 


_and at the date of the decree. The real controversy he-  ~ 


4 Sy ee 


Fry 
ce get ay, 
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“tween the parties was, then, whether, upon payment of 
$3,300, with interest, Mrs. Brown should be decreed to 
& convey the premises. Interest was computed at eight per 
| Br "cent. upon this amount, being the highest rate authorized 


* 


Sete 


BF Bs by law in Illinois. The amount found due upon this com- 
Be - sputation and decreed by the court to be paid was $3,964, 
} a ‘; and the contention of the parties then was, and now is, 
3 oe upon payment of that amount, we were entitled 
: - to a conveyance. 

‘ a > ;., A-similar question was raised in Corbin v. County of 


ig a 
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Ving 
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is 
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nds 
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f.- Black Hawk, 105 U. S. 659, which was also a bill for the 
- “specific performance of a contract for the conveyance of 
ome In that case, as in this, payments had been made 
“0m the contract, leaving a balance of $16,197.69 due and 
os paid, which amount was tendered to the county. It 
as insisted in this court that the appeal should be dis- 
‘because the matter in dispute did not exceed 
5, bot the court held that the balance of the purchase 
i haciihd diag teh iabiirln Glapute, and consequently 
va sure of the appellate jurisdiction of this court. 
eo. Sacer wap account of 
) mice s than five thousand dollars, and the case would 
a ° have been appealable. As was said by this 
. pt Sa. oe. Dich 108 U.S. 165, the case is 
ee ttn steer tom 
eva but to get more, anc unless the 
shack court below and disallowed ex- 


ses Smit, the case is not appealable. 
ew id by this court in Hilten v. 


tee 


ry 
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“the parties as the case stands upon the writ of error’ or 
“ appeal; that is to say, as it stands in this court.” Tested 
by this rule, the amount in controversy in this court is only 
the $800 claimed by appellant, in addition to the amount 
allowed by the decree of the Circuit Court. It would © 
seem, therefore, to be wholly immaterial upon the ques- 
tion of jurisdiction what may have been the value of the 
premises. * 
But if the value of the premises is to be taken as 
the jurisdictional limit, the case is still not appealable. 
$4,800 was the full contract price, and was all. that was 
asked by appellant upon the sale in November, 1880. 
$4,800 was the price at which she conveyed the premises a 


to Frank Samuel, January 31, 1883, after the filing of the 


original cross-bill for specific performance, (see deed from <2 
‘appellant to Frank Samuel, Record, p. 169). Counsel = 
for appellant seem to have foreseen this difficulty, and 


endeavored to prove upon the hearing, by the witness ~ 


Hobbs,. that the premises, including the improvements ~~ 
and machinery put upon them by Starr, exceeded in value 
five thousand dollars. The testimony of Mr. Hobbs upon 
this poiat is as follows (Record, gp. 156, 157): 


Q.—* Do you know about what the value of the -% 


land, in reference to which the contracts were made,is ~; 
now, with the buildings of the Water Works Company. on - | 
them, the t and other improvements? a 
A.—* I estimate that. 
. Q.—" Just state at least how much their value is? 4 
A.—" For the in connection with a * 
of water works, at least $20,000—for the real estate, < 
reservoir, buildings, I might say, and stand-pipe. #8. § | 


Dickinson, supra: “The matter in dispute on which our . 
“ jurisdiction depends is the matter in dispute‘ between a 


—" At least $20,000? 

A.—" Including the movable snihinery. 

Q.—* Is the value of the lands in question, with these 
permanent improvements on —_ worth over $5,000? 

A.—" Yes, sir.’ 

But the court will observe that this testimony as to 
value is predicated entirely upon the value of the land, 
including the improvements put upon it by Starr, which 
are elsewhere shown to have amounted to about $35,000. 
These improvements were made in pursuance of the con- 
tract, Starr having taken possession with the full knowledge 
and consent of appellant. Every dollar of this expendi- 
ture was made with her full knowledge, she then occupying 
peso of nt preme, being daily apprised of what 
> was done, and making no objection. Under these circum- 
“stances, even if the contract were to be forfeited and 
a or performance refused, the improvements are still 
i oF ‘our property, and we are entitled to their removal, or to 
Seale eRe by appellant for their value. It is idle, 
i. - therefore, to assert that the value of our property may 
Ete added to the value of the land for the purpose 

= boat ein this court jurisdiction of the appeal. And, 
hemeept the testimony above cited, the record is wholly 
& Fi silent as to the value of the premises. The appeal should, 
L therefore, be dismissed for want of jurisdiction. 


ey Was the cross-bill See and was appellant 
4 # proper party defendant f | 
~ __ The fist amignment of error is that the crost-bill was 
tifarious. The second error assigned is that appellant 


¢ bel nde te parent the mortgage, and, there- 


5 


fore, was not a proper party defendant. The two propo- 
sitions will be discussed together. 


The objection of multifariousness is purely technical, 
and is never considered with favor by courts of equity. 
The rule against multifariousness has relation only to cases 
where the subject matter of the controversy, as. to one 
defendant, is wholly distinct from and unconnected with 
the subject matter as to the other defendants. Under 
this rule two contentions between different parties, which 
relate to matters wholly disconnected, cannot ordinarily 
be joined in one and the same suit. The rule has no 
application in a case such as this, where there is but 
one general contention, even though that contention . 
involves different defendants, claiming different inter- 
ests in the general subject matter in controversy. 
Here there was but one general controversy, viz., the 
existence of a mortgage, and the extent of the property 
embraced in that mortgage. It was of vital importance 
to all parties in interest, including appellant, that ‘the 
property embraced in the mortgage should be defined and 
ascertained by the decree. This could only be done by 
joining appellant as a party, in order that the court might 
determine whether the mortgage covered the premises 
which she had sold to Starr. It is to the interest of all 
parties litigant that decrees affecting title should be pre- 
cise and definite, that the court may know what it sells 
under its decree, and that the purchaser may know what 
he buys. And where the entire controversy may thus be 
determined in one and the same proceeding, it would be a 
‘manifest hardship and injustice to drive the parties com- 


* og gaa 


4 Seer ere we Babe of Holman be decreed to make such 


plainant to a multiplicity of actions to attain the same 
result. 

Again, appellant sustained toward the premises sub- 
stantially the relation of a first mortgagee, since she cer- 
tainly retained a vendor's lien for the unpaid purchase 
money. The cross-bill was, therefore, in effect, a bill to 
foreclose a second mortgage, viz., that executed by the 
Water Works Company, and for an accounting as to the 
amount due under the prior or purchase money mortgage, 
and to redeem the premises from the lien of that mort- 
gage. In this view of the case appellant was not only a 
proper but an absolutely indispensable party to the cross- 
bill. 

Heirs of Oliver Holman v. The Bank of Norfolk, 12 
Ala. 3609, is exactly in point. The case was a bill in chan- 
cery to foreclose a mortgage given by one Charlies Brown 
to the Bank of Norfolk, and for other relief. At the date 
of the execution of the mortgage by Brown his only title 
to an undivided one-half of the premises mortgaged was 
under an agreement with one Oliver Holmes for a convey- 
ance. After executing the mortgage, Brown conveyed 
various parcels of the land, embraced in the mortgage, to 
other persons, and also executed a second mortgage of the 
premises. Before the time fixed by the agreement for the 
execution of the deed by Holman of the undivided one- — 


s | half, he died. All persons having an interest in the prem- 
a es ises. mortgaged, including the heirs of Holman, were 


“joined as defendants in the foreclosure suit. The bill 


of the undivided one-half, as their ancestor 
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mortgage be foreclosed and the premises be sold for the 
payment of the mortgage indebtedness. The heirs 
resisted the bill, upon the ground that it was multifarious, 
and because it required them to execute deeds. 

The Supreme Court overruled the objections, and 
held that it was competent, in one and the same cause, to 
compel a specific performance by the heirs of Holman of 
his contract for a conveyance, and to foreclose the mort- 
gage upon the entire tract. The court say (page 409): 


“ Itis further urged that the bill is multifarious, because 
it seeks a specific performance against the heirs of Holman 
for a moiety of the land and a foreclosure of the mortgage 
upon the entire tract against all the defendants. This is a 
common objection, and has been frequently upon 
by this court. It is perfectly obvious that all : defend- 
ants have a common interest in the subject in litigation, 
though they claim under distinct titles. ? 

“ If a suit were prosecuted against the heirs of Hol- 
man alone for a specific performance of the covenant of 
their ancestor, and a decree obtained against them, another 
suit would still be necessary for the foreclosure of the 
mortgage. Therefore, to prevent a multiplicity of suits, 
and the delay and expense consequent thereon, there being 
no incompatibility in the defense of the defendants, but 
all having a common interest in resisting the decree sought 
to be maintained, they may be united in one suit. 

“If the bill was for a foreclosure of the mortgage 
merely, omitting the heirs of Holman, and consequently 
without ascertaining their liability to perform the contract 
of their ancestor, the complainant might be prejudiced by 
the sale of the property under such circumstances; but the 
defendants would certainly be injured by the sale, with 
such a cloud impending over the title. It is not the habit 
of a court of equity to sell a doubtful title where it has 
the power to clear up and ascertain its true character; and 
hence the rule, that all parties claiming an interest, and - 
within the jurisdiction of the court, must be made parties, 
that there may be an end of the itigation. . This case falls 
fully within that principle. ° Upon all 


’ these grounds, then, we are clear in the opinion that they 
a0 heirs of Holman) were properly joined with the other 
dants in the bill.” 


In the case at bar, as in the case just cited, had a 
separate suit been prosecuted for the specific performance 
_of the contract to convey, another suit would still have 
been necessary for the foreclosure of the mortgage. To 
prevent this multiplicity of actions, and to prevent the 
risk to all parties incident to selling a doubtful title, it was 
peculiarly fitting that the court should determine the entire 
contfoversy in one suit, and by one decree define with pre- 
cision the extent of the mortgage and the pro ld. 


Cornwell. Lee, 14 Conn. §24, was a bill in equity by 
two joint owners or co-tenants of real estate to establish 
their title and to redeem from a mortgage. The bill 
averred that one Lee in his lifetime held a mortgage upon 
the premises, which had been fully paid, but which he kept 
alive, and upon which he had brought actions of eject- 
ment. The bill made the heirs of Lee defendants, and 
‘prayed that they might be enjoined from asserting any 
further claim upon the mortgage and from further pro- 

ceedings at law, and that they might be compelled to 
_ gelease the premises. One Electa Whittlesey also held a 
mortgage in her lifetime upon the same premises, which 
was still due and unpaid. The bill joined as defendants 
the legal representatives of Electa Whittlesey, and prayed 
=- .@ redemption from her mortgage. The defendants last 
Roeser objected to the bill, upon the ground of multi- 
* fariousness and improper joinder of parties. The court 
"overruled the objection, and held that the parties were 


__ property — 
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The court say (page 528): | 
“ The subject matter of the suit is the 


property—the 
land in question—and the object of the suit is to perfect . 


the plaintiffs’ title and quiet them in their enjoyment of it. 
The defendants are all interested, and materially interested, 


not only in the subject matter, but also in the of the . er. 
suit. Why, then, may they not be joined? e think 


they may. Their interests ate no more separate and dis- ~~ 4 


tinct than the interests of prior and subsequent mortgagees: ¢ 3 


always are.” 


Nor does the-fact that the defendants are differently 
interested in the subject matter of the litigation, or that 
they hold under different rights or titles, render the bill 
multifarious. There being one general controversy in 
_ which all the defendants are concerned, however varied 
their interests, they are properly joined in order that the 
decree may proceed as a unit to define the rights of all 
parties, and thus avoid a multiplicity of actions. This 
doctrine was well expressed by Chancellor KENT, in 
Brinkerhoff v. Brown, 6 Johnson's Chancery, 139, a lead- 
ing case on the question of multifariousness. After review- 
ing the authorities, the learned Chancellor says (page 156): 

“ The principle to be deduced from these cases is, that 


a bill against several persons must relate to matters of the — a 
same nature, and having a connection with each other,and =: 


in which all the defendants are more or less coacerned, 


" however their rights in respect to the general subject of gs 


the case ‘may be distinguished.” 


Rann v. Rann, 95 lll. 433, is also an instructive case. % 


in point. It was a bill filed for a partition of certain lands 


between co-tenants. A mistake had been made in the con- 3 
veyance of some of the tracts. There was an outstanding ay 
mortgage upon others, and the legal title to a portion still - 


remained in the original vendors. The grantor in the 
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defective conveyance was joined as a defendant, the bill 
praying that the mistake in the deed might be corrected. 
Other parties were joined, from whom the bill prayed the 
execution of conveyances in satisfaction of contracts. The 
mortgagees of a portion of the lands were also joined as 
defendants, and the bill prayed an adjustment of all mat- 
ters in controversy. It was objected that the bill was 
multifarious, but the Supreme Court held otherwise. The 


court say (page 438): 

* “It is prged that the bill is multifarious, and the de- 
cree should be reversed. This is a manifest misconcep- 
tion. The bill does not contain dissimilar and disconnected 
matters. It is true it relates to several tracts of land, but 
they all belong to the same persons. And the facts give 
the court jurisdiction to decree a partition; and the court 
having acquired such jurisdiction of the persons and the 
subject matter, according to well recognized rules of chanc- 
ery practice, it was the duty of the court to do complete 
justice between the partics. And in doing so, it was 
proper, as an incident to the proceeding, to correct deeds 
of conveyance and decree a specific performance of con- 
tracts for a conveyance of some of the tracts to vest the 
title in the purchasers. All three purchased and paid for 
the lands, and they were entitled to deeds conveying the 
legal title, so that when partition ‘was made each party 
should have his equitable title converted into a legal title. 
There are no grounds for holding that the bill is multi- 

farious.” 
Brown v. Keeney Settlement Cheese Association, §9 
N. Y. 242, was a bill to foreclose a mortgage. A grantee 


- - under the mortgagor of a portion of the mortgaged prem- 
$ ” - jses claimed a building erected upon the premises, and was 


“ gbout to remove it, when an injunction was granted in the 
- foreclosure case, restraining such removal. The court say 


claimed and the equities of the parties may be determined 
on the settlement of the decree as incident to the general © -@ 
power and authority of the court to define and describe, . 
in its judgment, the property to be sold. It is the settled (+ 
practice of the court to direct in a judgment of foreclosure — 
the order of sale of different ls of the mortgaged “4 
premises, where there are coniticting rights and equities . % 
between subsequent grantees of the mortgagor. It is ~. 3 
convenient and proper, where there is‘’a controversy, asin = 
this case, between the mortgagee and the grantee of the 
mortgagor, as to the right to remove an erection made by 
the latter on the land, that it should be determined 
before a sale, so that the sheriff may know what he sells, 
and the purchaser what he buys.” 


No definite rule as to multifariousness has been form- 
ulated by the courts, and each case must depend largely 
upon its own circumstances, a wide margin being neces- 
sarily left to the discretion of the court below. And un- 
less such discretion has been abused, or unless the court 
can see that hardship and injustice have resulted from the 
joinder of parties, a decree should not be reversed upon 
this ground. This doctrine was well stated by this court 


in Oliver v. Platt, 3 How. 333, which was a bill toestab-- 7 


lish a resulting trust in certain real estate held by different 
defendants under separate and distinct titles. To the ob- 
jection that the bill was multifarious, Mr. Justice STORY 
says (page 411): 


“ Another objection urged at the; argument is, that 
the bill is multifarious in uniting the tru8t property owned 


’ by the Platt Company and the Port Lawrence Companyin > 


one bill, as the interests of each are separate and distinct 2 
in the tracts conveyed by Oliver to the Michigan Univers- © 
ity. We are of opinion that the bill is in no just sense 
multifarious. It is true that it embraces the claims of both 
the companies; but their interests are so mixed up in 


these transactions that entire justice could scarcely be a 


done, at least not convenientiy done, without a union of g 


the proprietors of both companies; and if they had not 
been joined, the bill would have been open to the opposite 
objection that all the proper parties were not before the 
court, so as to enable it to make a final and conclusive 
decree touching all their interests, several as well as joint. 
rs was well observed by Lord COTTENHAM, in Campbell 
v. Mackay, | Myline & Craig, 603, and the same doctrine 
was affirmed in this court, in Gaines and wifev. Relf and 
‘Chew, 2 How. 619, 642, that it is impracticable to lay 
down any rule as to what constitutes multifariousness, as 
=). an abstract proposition; that each case must depend upon 
b ,. its own circumstances, and much must necessarily be left, 
* : . where the authorities leave it, to the sound discretion of 
) Again, the principal ground upon which the objection 
=. Of multifariousness rests is that a defendant as to whom 
@ « the objection is urged is drawn into controversies with 
ae 
(==, which he has no concern, and is subjected to expense in 
ee litigating such controversies. But in the case at bar it 
== _. does not appear that appellant suffered any inconvenience 
=. . inthis regard. The litigation touching the right to spe- 
= ‘Cific performance proceeded wholly independent of the 
=. . other branches of the controversy upon the cross-bill. The 
S ae ‘testimony upon appellant's branch of the case was taken 
F-- entirely distinct from the testimony upon other branches 
p<. of the case. In this respect the various branches of the 
a _Beneral controversy proceeded as independently, each from 
if. the other, as if each had been made the subject matter of 
2s | independent suit. And the reason for the rule con-: 
s ee enero having thus failed, the rule itself 
Pr have s no application. 
~ Even if the objection of multifariousness were other- 
e well founded, this court should be reluctant to reverse 
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lants, for whom Mrs. Brown is merely a nominal litigant. 
She conveyed the premises to Frank Samuel, January 31, 
1883, for the consideration of $4,800. (Record, gp. 169- 
171.) The conveyance was made expressly subject to this 
litigation, which was then pending and which was assumed | 
by the grantee. If the suit is multifarious, the purchaser: 

bought into a multifarious litigation with his eyes open. It 
is hardly disguised that Samuel, the grantee in this con- 
veyance, is but a nominal grantee, and that the real pur- 
chasers were Richard Wood & Company, appellants in the 
case numbered 252, immediately following this upon the 
calendar. This cause is a mere adjunct and appendage of 
that one, both being prosecuted by the same parties in 
interest, represented by the same counsel, and upon the 
same record, for the purpose of compelling payment of a . 
series of overdue coupons in that case, and of confiscating 
our improvements upon these premises, should they reverse 
the decree in this cause. 


Hl. 
Appellees were entitled to specific performance. 

It is difficult to conceive of a stronger case warrant- 
ing relief by specific performance than is presented by 
this record. The first contract between Starr and appel- 
lant was in writing, and was dated October 4, 1880. | 
The lands thereby proposed to be conveyed proving to be 


insufficient for the erection of the water works, that con- — ia 


tract was abandoned, and within a week after its execu- . 
tion a verbal contract was made with Mrs. Brown for the 
purchase of a larger tract, amounting in the aggregate to 
"9.61 acres, at a total price of $4,800. Starr immediately 


took possession of the property, and began the construc- 
tion of his system of water works upon these premises. 
Such possession was taken with the full knowledge and 
consent of appellant, who resided but a few rods distant, 
and who knew that the premises were purchased for the 
system of water works about to be constructed. She 
received $500 of the purchase price, November 30, 1830, 
and $1,000 of the balance, February 17, 1881. Starr 
continued in possession until the appointment of Paige as 
receiver of the works; during which period he expended 
about $35,000 in permanent improvements upon the 
premises, with the full knowledge of appellant, and with- 
out a word of objection upon her part. These improve- 
ments embraced the construction of the reservoir, the 
erection of buildings for the engine house and boilers, 
the putting in of boilers,pumps and machinery, the lay- 
ing of pipe across the premises to bring water into the 
reservoir, and the erection of a stand-pipe about one 
hundred and fifty feet in height. Mrs. Brown’s knowl- 
edge of, and acquiescence in, this large expenditure is 
"fully established by her own testimony, and is uncontra- 
dicted. Her testimony upon this point (Record, page 
705) is as follows: 

Q. 26—" How far is the house in which you live 
from the water works located on this land by Mr. Starr? 
A.—" About forty rods, I should think. 


= Q. 27—" From where you live could you see what he 
j= - was.doing.on the land? 
bu 


, A.—* Well, I could have seen, I suppose, if I looked, 
but I didn’t pay any attention to it. I didn’ t trouble my- 
e = _ self to look at all. 

Ree . 28—" You knew he was at work on it? 

A—"I knew he was working there. 


> —— — es 
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Q. 29—" Did you see he was building — putting up 
the buildings? 

A.—" Yes; I see all that. 

Q. 30—" For the engine house? 

A.—" Yes, sir. 

Q. 31—* For the boilers? 

A.—" Yes, sir. 

Q. 32—" That he was putting in steam pumps there? 

A.— " ¥es, sir. 

Q. 33—" That he was erecting a very high stand- 
pipe for the water? 

“ A.—Yes, sir. 

Q. 34—" That he laid pipe across the highway to get 
the water from the springs and conduct it into the reser- 
voir; did you notice that? 

A.—° Well, I think I did; yes, I think I did. 

Q. 35—" That is, to take the water from the south 
side of the road to the water works on the north side of the 


road? : 

—" 1 don't know that I seen that. I don’t know 
that I see him take any pipes across into the strip that he 
got of me—of the twenty acres. I don't know that I seen 
him there. There was alot of men there. I never went 
out; scarcely ever went over to the water works. 

Q. 36—* How soon after you made this first cofttract 
did he take possession of the property and comimence to 
work on it; right away, was it? 

—*"I think he took possession right away—right 
away. 


Q. 37—" Did he continue there in possession up to 
the time that the lawsuit was commenced, when Paige was 
yoo: receiver? 

“ He did; he was there at the water works about 
the time, e, 1 think, that Paige was appointed receiver, but-I 
didn’t see him. | 

Q. 38—* Who was running it? 

.A.—"“ He was running it himself. My son saw him 
at that time. 

Q. 39—" Your son Oliver? 

A.—" Yes, sir; he was at work there. 


The expenditures made by Starr in the construction ~~ 
of the entire system of works during the same period ~~ 4 


= -—« exceeded one hundred thousand dollars. (Record, p. 127.) 
~ " The pumping works and reservoir, constructed upon the 
- premises in controversy, were the heart of the whole sys- 
tem. Thirty-five thousand dollars were expended at that 
point upon the faith of the contract and of the continued 
acquiescence by appellant in such expenditure. In fact, 
the entire one hundred thousand dollars was expended 
f .- wpon the faith of this contract and appellant's acquies- 
= _cepce. It is not pretended that she ever sought to term. 
4 inate the contract; gave any notice, either verbal or 
. Written, of its forfeiture; objected in any way to its pos- 
= - session by Starr, or to the construction of his works, or 
¥ instituted any proceeding to terminate the contract. She 
2° did ask for her money, and was delayed in obtaining it. 
© Wad she -intended to disaffirm the contract, or to refuse 
; ni the execution of the conveyance when the money was ten- 
* _. dered by the filing of the amended cross-bill, February 26, 
- = 1883, it was her duty to promptly notify Starr of 
a the termination of -the contract, and to demand im- 
= mediate possession, and to warm him against further 
- expenditure under the contract. . Even then our rights 
_ wander the contract could not have been forfeited without 
_, Sepayment of the money already received, and full com- 
a ensation for the improvements which we had put upon 
3 premises with her consent. Every day's delay upon 
a! part of appellant while this large expenditure was 
SS made, and every demand for payment, only served 
Speen of the contract, and strengthened the 
y for its specific performance. 

hod | Sit Mee sqnitios, embracing the clemerits 
weet: payment and valuable nea iceananoes 
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made under the contract, with the full knowledge of the 
vendor, the sole defense upon this branch of the case is, 
that there was unreasonable delay in payment. But the 
rule is well established that mere delay upon the part of 
the vendee in the payment of the purchase price will not 
prevent a specific performance, where the vendee is in 
possession with the vendor's consent, and especially where 
he has made valuable and permanent aprOnemNNT IO 
the premises. 

: Pomeroy on Specific Performance. sec. 404. 
Mason v. Wallace, 3 McLean, 148. 

Mason v. Wallace, 4 McLean, 77. 

Akl v. F$ohknson, 20 How. 511. 

Ewins v. Gordon, 49 N. H. 444. 


. The rule is stated in Pomeroy on Specific Performance, 
section 404, as follows: 


“ In determining what amount of mere delay 
ing his suit will defeat the plaintiff's claim 
performance; or, in other words, what lapse of time : 
his right of action accrued will render the demand 
tha vale proves 1 Seni, 08 Soa 3 
iff is in possession u an agreement, be 

ight, the lapse of time does not prejudice his pee 
t. If the vendee, therefore, takes and retains ve 


saab, tan aac or even in paying the price, will 
not prevent him : a 


subsequent 
will his right to the relief be ct off until the vendor places 


a limit to the lapse of time by. a demand of ator | 
betas penny Pete by a notice that the agreement . 
will be rescinded unless the demand is complied with, and 
_ the vendée’s default thereon.” 


In Mason v. Wallace, 3 McLean, 148, Mason pur- — 
chased the premises in conttpversy, January 1, 1835, for a 


s #4 ee 
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$600, payable in three annual payments of $200 each, 
receiving a bond for a deed when the purchase money 
. ‘should-be paid. He took possession at once, and con- 
tinued in possession, making permanent and expensive 
improvements, with the knowledge of the vendor. ‘Sep- 
tember 1, 1838, he tendered to Wallace $732, the amount 
of the purchase price, with interest, which was refused, 
p.. __and Wallace declined'to make a deed, because of the de- 
2 . lay in payment of the purchase moncy. Mason thereupon 
B. filed his bill for specific performance, which was resisted 
solely upon the ground of delay. The court, after affirm- 
ing the doctrine that time is not essential, and that mere 
delay of payment, unless unreasonable, is no bar to 
a specific performance, say (page 149): 
“ In the present case the purchaser has not only been 
in possession of the premises since the purchase, but he 
, in improving the property, more than seven 


the amount of the purchase money: The defendant 
this was done by complainant in his own 


was less than two years of 
ome ofthe second The 

nd in Longworth v. 
Aa: . § McLean, 400; same case, 14 Peters, 174, and in 
a. 2 Mel 197. We think, taking all the facts and cir- 
3 | cemetances into consideration the plaintiff is entitled to 
. ere for in his bill, on his paying the purchase 
mo ey and to this decree. There was an 
, . and this, connected with the 
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vendee for the specific performance of a contract for the... a 4 
conveyance of lands. Shortly after the making of. the - 
contract the vendee entered into possession, and made a 
permanent and lasting improvements upon the premises, 
the improvements costing more than four times the value  ©% 
of the land, and being made with the full knowledge of the © 74 
vendor. Several years elapsed without payment.of thr = 
purchase money, when a tender was made shortly before 

the filing of the bill. Complainant averred by his bila 
request to pay, which was denied by the answer. The 3 
court say (page 78): a 


not formally put vwectes og eaaane 
ee his possession and 

itures on the property. Under the ci 
we feel bound to give effect to the contract, but in tee 
so we will require the complainant to pay interest'on the “= 
sum due up to the time of making the payments, and the = 7 
court will require this to be done in sixty days.” 3a 


All v. Fohuson, 20 How. 511, is an instructive case | 4 

4 in point, , It was a bill for specific performance of a con- Ss 
tract to convey lands, of which complainant had eftered oe 
into possession under the cortract, and made valuable 3 
improvements, but failed to make his payments as agreed. ‘i $ 


In that case, as in this, the vendor frequently asked for 
payment, which the vendee was unable to make, but 
promised to do so as soon as he had the necessary means. 
No notice was given of a rescission of the contract, nor 
was any request made for a surrender of possession. The 
court held.that the case was a proper one for specific per- 

formance. Mr. Justice CLIFFORD, delivering the opinion, 
says (page 517): 

_ ". * The proofs are clear and full that the complainant 


entered into the possession shortly after the agreement 
was made, and that he had built a valuable dwelling-house 


: had otherwise made ex- 
grading the grounds, and in 
i the premises and en- 
improvements had been 

large expense, while the respondent 
illage, and under circumstances which 
controversy, that he must have had full 
of their reas, and daily o nities to 
t if he had desi to do so, or 


d claim that the im- 
his own wrong and at his 
liability on his part to allow any 
the labor, materials or money 
On the contrary; he suffered 
silently acquiescing in the 
to make them, until they were 
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we think it is satisfactorily proved that more 
the consideration was paid in advance of the 
fell due; that valuable i were made 
premises by the complainant under the agreement 
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that the him 
after the time elapsed for payment, knowledge 
and of the some cases, 
has been held sufficient the party to 
relief, where, in all other that he was 


without fault. - (Waters v. vavis, 9 
“Su it were otherwise; ghee 


ence in case, as it also 
point is. napitag tadicheconaes een maraaeee 


respondent disafirming it, or 
iven by him that he did act intend to insist upon its per- 


ormance. e ee. ae 


improvements, wi “a 
now, wie be caaaot be made whole in any ther wi | ere 
is his right to insist that the or wend a ; 
formed, and a court of equity is the proper tri 


enforce his right.” 


IV. 

Possession and improvements ground for specific per- 
formance. 

The element of possession taken, and improvements 
made by the vendee, as.a ground for specific performance, 
has already been suggested in the preceding branch ofthe  ; 
argument. It is now proposed to consider more in detail’ 
the grounds of the doctrine, with citations from. the “ie 
authorities'in its support. It will be found upon investi- 
gation that; in awarding specific performance upon the 


ground of delivery of possession to, and erection of 
valuable improvements by, the vendee, the courts have 
based the right to relief upon the ground of fraud upon 
the part of the vendor in refusing a conveyance under such 
circumstances, as well as upon the impossibility of placing 
the vendee tn statu guo should the conveyance be with- 
held. And the reason for the rule that specific perform- 
ance will be enforced upon .a parol agreement for the 
conveyance of lands, under which the vendee has taken 
possession and made valyable improvements upon the 
premises, are well stated in Williston v. Williston. 41 
‘Barb. 635, as follows, page 643: | 


“ If one of the contracting parties induces the other 
party so to act that if the contract be abandoned he can- 
not be restored to his former position, the contract must 
be considered as perfected in equity, and a refusal to com- 
plete it at law is in the nature of a fraud, and therefore, 
where the purchaser takes possession of the lands by virtue 
of the agreement, with the assent of the vendor, a court 
of equity will decree a specific performance; and especially 
if improvements on the premises be made at the expense 
of the party thus taking possession on the faith of the 
agreement. | That is essentially this case, and it presents 
in these respects those features which have uniformly 
> noone successfully to the equitable powers of this court 


pe Potter v. Jacobs, 111: Mass. 32, was a bill for specific 
Ee performance of an oral contract for the conveyance of 
sa a Plaintiffs took possession under the contract, and 
— made valuable improvements, with the knowledge of 
© defendant, ‘but failed to pay the purchase money. within 
oo e time fequired, but made some payments upon account 
yf wi time to time, the vendee. receiving payments without 
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comment. The court held that plaintiffs were entitled to 
a specific performance, and say, page 37: , 


“ The purchase money, it is true, was not paid at the 
time named in the original contract, but the plaintiff con- 
tinued in possession under the contract, and from time to 
time made payments, which were accepted by the defend- 


ant, who afterwards tendered a deed and’ delmadiahia:/ 


balance claimed by him, but denied by the plaintiff to be 
due under the agreement. Under this state of facts, time 
cannot be held to be of the essence of the agreement, aad 
there was a waiver of its stipulations in this 
(Barnard v. Lee, 97 Mass. 92; Hodsdon v. Guardian Ins. 
Co. Ib. 144.) . 

“ There is no disposition to extend the limits to which 
the doctrine has been carried of enforcing in equity oral 
contracts, upon the ground of part performance. This = 
case is clearly brought within the class where specific per- = 
formance is uniformly decreed. The plaintiffs acted under % 
their supposed rights as purchasers of the. property. 
What they did was consistent with the agreement proved, 
and can be referred to no other title or claim of title. : 
They were induced to enter upon the execution of the ~—% 
agreement, and to do acts upon the faith of it. as ifithad 4 
been executed with the knowledge and acquiescence ofthe — <% 
defendant, for which there would be no redress if, the 
agreement was to be defeated. There was 


taken, accompanied by part payment and such change of eS 


position that the purchasers can not now be restoredto © .% 
their rights, if the ‘coal be abandoned. The refusalto = 
complete it is in the nature of a fraud, and the defendant = = 
is estopped to set up the statute of frauds in defense. 
(Glass v. Hulbert, 102 Mass. 24; Fry on Spec. Perf. sec. 
384. Adams Eq. 86.)” 


In Murphy v. Lockwood, 21 Ill. 611, specific perform- ‘3 
ance was awarded, although the vendee had been long in - ° ; 
default in making payments. The facts are stated in the - 
opinion by Mr. Justice BREESE, as follows (page 615): 4 

“ This was a suit in equity to compel the specific per- = 
formance of a contract under seal, to convey certain lands 
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lying in Marshall County, purchased on credit in part. 
The contract bears date April 5, 1851, and stipulates that the 

last payment shall be due April 5, 1852. The proofs show 

that the vendee paid down at the time of the purchase 

$100. On the 8th day of August, 1851, he paid another 

$100. He also paid all the taxes assessed upon the land 

from the time of the purchase until the time of filing the 

bill, and also took possession'of the lands and made valu- 

able improvements on them. From the time the last in- 

stallment became due no payment was made on the contract 

until the 2d of May, 1855, when the vendee paid an 

additional hundred dollars, which seems to have been fully 

accepted by the vendor. During all this period the vendor : 
manifested the utmost kindness and indulgence towards : 

the vendee, who, it appears, had become very much em- ee 
barrassed in his finances, which resulted in a failure in his 


yment 
til the 2d day of July, 1855. On the expira- 
the vendor 


decree for a specific performance. 
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is, does the complainant, the vendee, occupy such a posi- 
tion, under all the circumstances, as to entitle him to a 


“Tt will be seen that the contract does not in terms 


make the time of performance, or punctuality in the pay-- : a 
ments, an essential condition, nor is there any provision in. 5 


it authorizing the vendor to declare the contract forfeited 


for a failure to make punctual payments; nor does it 
authorize him to retain any portion of the money 


paid; and it stipulates for a deed with covenants. It 
must be conceded that the vendee did not pay promptly; 
that a long time elapsed within which he should have per- 
formed on his part, or offered to perform, and which, under 


ordinary circumstances, would justify a rescission of sucha 


contract. But it is in this case, the delay in pay- 

ment was not chargeable to any unwillingness to pay, or 

desire to take any advantage of the vendor, but a dispo- 

sition was manifested throughout to perform the contract. 
® @ 2 S © ® ® Ss 


”“ The vendee was very much embarrassed in struggling 
to make his payments. The vendor was unusually indulgent, 
and should not now desire to convert his generous forbear- 
ance into seeming injustice and oppression. He has the 
vendee’s money and his 
offered in good faith the whole amount due on 
and which he will receive before the execution 
decree. Receiving the ton the contract 
1855. manifested not only the vendor's consent to the 
previous delay, but also his understanding at least that the 
contract was then in full force. It would neither be fair 
nor just, and would operate as a surprise and a fraud upon 
the vendee, to receive this payment on the contract, and 
then, for the vendor to turn around, and without any pre- 
vious warning or notice exact the final payment to the 
very day, on penalty of a forfeiture of all previous pay- 


ments, and without tendering such a deed as he had con- sj 
tracted to execute and deliver. It would be a harsh pro- . 


ceeding thus to drive him to the wall.” 

In Bemier v. Caldwell, 8 Mich. 463, there was a 
parol contract for the sale of lands, under which the vendor 
put the vendee in possession, caused the land to be sur- 


veyed, received part of the purchase price, and permitted 
the vendee to remain in possession for several years, mak- 
ing valuable improvements, although the remainder of the 
purchase money was not paid as agreed. Upon a bill by 
the vendee for specific performance, the relief was allowed. 
The court, after reviewing the authorities, say (page 473): 


_authorities which might be cited upon the point, the gen- 
eral principle seems to be well established, that where the 
{parties to the agreement have not expressly stipulated that 
a at a particular time shall be an essential part 
fof the agreement, and where, from the nature and circum- 
a stances of the contract and situation of the parties, there 
=: would be no particular hardship upon the party against 
->. Whom the execution of the contract’ is sought to be 
¢). enforced, and the conduct of the party in default not being 
+ @afair, or his claim unconscientious, a court of equity, so 
= _ fr as non-performance at the time is concerned, will aid 
the: party in default, and decree the specific execution of 
5 ae ee -_s the a adequate measure of equitable 
= So Witerman on Specific Performance, discussing 
F igigeonel doctrine, that time is not ordinarily to be con- 
SF aes of the essence of the contract, says (sec. 467): 
cs i time admits of compensation, as it perhaps always 
: denn lapse of time arises from money | not having 


teiilen-«. Gobten, 49 N. H. 444, is a well-considered 
nr i a 

th @ costract, and that relief may be had where the 
. a 
aca, 2 vendor. The antion wae 


“From an examination of-these and many other 


performance. There had been default in the payment of . Bi 
purchase money, but the vendor permitted the vendee to -(# 
remain in possession, having made valuable improvements, | a 
without notifying him that the contract was terminated. © 
The right to specific performance was affirmed, the court = 
saying (page 460): | 


“ The purchaser seems to have been desirous to fulfill. «94 
his part of the condition. Having paid six hundred *; 
dollars of the purchase money, and expended some 4 
hundreds of dollars for permanent improvements upon the = 
land, and no essential change in the valae of he propane: oe 
other than its increased worth by reason of the a 
ments made at his expense, it is manifest that nothing but: 4 
pecuniary embarrassments, abundantly disclosed; pre- > 
vented a strict compliance with the contract on the part.of 3 
the vendee. There has been no change of circumstances =| 
affecting the character or justice of the contract; - 
sation for the delay has been tendered by the 


various times during the summer sod Ei after PP ey Ho vee a 
expired on the 21st day of May, 1867, the defendant 4 
desired and requested the plaintiff Russ to pay the money  - ;; 
due accordi - Instead of > 


time originally stipulated for (no circumstances prejudicial 

to the defendant's interests during the effluxion of the 
time being indicated), as a tender of performance within 
a reasonable time, and therefore as sufficiently prompt 
and ready. (Mason v. Wallace, 3 McLean, 148.)’ 


Applying this rule to the case at bar, there was surely 
ua mo unreasonable delay upon our part in tendering the re- 
‘2 ‘mainder of the purchase price, as was done by the cross- 

bill filed February 26, 1883. As late as the 26th or 27th 
ee fF January, 1883, only one month prior to this tender, Mr. 
es, as Hobbs, the agent of appellant, called upon Mr. Perry, 
a appellees’ agent, to obtain the balance of the purchase 
es money. (Record, p. 159.) He made no demand for the 
surrender of possession, gave no notice of the termination 
eof the contract, and made no objection to the further ex- 
a e ‘penditure of money upon the premises. The negotiation 
= at this interview was for the sole purpose of obtaining the 


e a paid, he had a way to get it, het without disclosing w 
Be that way was. And on-the 31st day of January, a. 


(Record, p. 169.) Here was a negotiation looking 
tom: the payment of the residue of the purchase price 

iy one moath prior to our tender of payment, and this 
egotiation was unaccompanied with any notice of the term- 
of the contract relations of the parties. The case 
us brought clearly within the rule, as stated in Water- 
Specific Performance, sec. 482, as follows: 


| § on delay. will be waived by con- 
the intention to insist on time, 
of the essence of the contract, 
| on it; as by continuing to ange 


- 
we. 
3 


G nppeant conveyed the premises to Frank Samec for 


| ; 29 
tiate and treat the contract as still in existence after the 
time for fulfillment has expired.” 

Pomeroy on Specific Performance states the rule as 
follows, sec. 104: 


“ When a verbal contract has been made, and one > 
party has knowingly aided or permitted the other to go'on : 
performance 


and do acts in 


’ change the relations of the parties, and to prevent a — - 


already done ‘in part 
would not only lose all advan 
be left without adequate remedy 
sation for what he had done in 
vent the success of such a 
under these circumstances, and compels an entire 
tion of the contract by decreeing its specific execution. 


And the same learned author says (sec. 117): 


Ae pesnstsinn eee ae 
delivered by the vendor, or taken with his knowledge aad 
consent, when by other acts on the part of 


the plaintiff, constitutes a part performance of the most = 
conclusive character; as possession ae 


effectual and 
ment of the 


; and pay- 
price in whole or in part; or posses- 


sion and the making of valuable improvements on the 


land.” ° 


principle upon which the doctrine of part performance rests 
much more completely than a mere possession itself. If 
the purchaser has simply taken possession, it might seem 
possible for him to be restored to his former situation, and | 
to be compensated in damages. But when he has made . 
outlays for valuable and permanent improvements, and 
thus changed the character of the property, it would be in 
the highest degree unjust for the owner, who has permitted 
these expenditures and alterations to be made, in reliance 


7 ‘upon the agreement, to interpose the statute and prevent 
a the completion of his contract, and at the same time retain 

> and enjoy all the benefit of the additional value imparted 
=. fa hisland. For these reasons the courts have never hesi- 
ae tated to assert and enforce'the rule as above stated.” 

While the considerations above discussed afford a 

x. special reason for taking the case of a verbal contract out 
= Of the statute of frauds, because of the injustice of con- 
Be Gecating valuable improvements made on the faith of such 
ee nai they apply with especial force to the case at 

= ber. Itis hardly disguised that one object of appellant, 
; or'of the real parties in interest in these joint appeals, for 
a ~ whom appellant seems to be acting as the mere tool, is to 
ss ° pomfncate the entire value of: the improvements which we 
* -tbave placed upon these premises. 


.  .*° No notice of disafirmance of contract. 
3 The contract being verbal, and time not being of the 
> emsence of the contract, had: appellant intended to forfeit 
= ; : rights of the purchaser for delay in making the pay- 

p aments, it was her duty to have notified him promptly, 
»: Mixing 2 reasonable time within which these payments 

id be concluded; or in default of such payments, that 
0 st would be forfeited. The rule on this subject 
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is stated in Pomeroy on Specific Performance —4 
395, as follows: oi 


“If either the vendor or the vendee has im 
and unreasonably delayed in complying with the terms of 
the agreement on his side, the other may, pina 
notice, fix upon and assign a vs time 


ing the contract, and may call upon eee 
to do the acts to be done by him, or any 

within this period. The time thus allotted, then 
essential, and if the party in default fails pape os 
fore it has elapsed, the court will not aid him in enforcing . 
the contract, but will leave him to his legal —" ! 

SEc. 396. “ © The notice, also, to 

be effectual in sane the tiene allsttod on Ue ie. 
ment of the performance, must be express, clear, distinct — a 
and unequivocal.” is 


The rule as to’ the necessity of notice is stated in 4 
Sugden on Vendors. as follows (page 216): 4 


“ Where one party fails in performing the contract, 
the other, if he means to rescind the contract, hoattanee | 
a clear notice of his intention.” i‘ 
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So in Reynolds v. Nelson, 6 Madd. 18, an agreement 4 
to sell was made in consideration of twenty-five pounds a 
paid down, and four hundred and twenty-five pounds to —_ a pe 
be paid on or before a given date, when the conveyance ~ 
was to be executed. The vendee being in default pepeng. :: 
ment, the vendor tendered him a deed, notifying him that <a 
if he made default, * I shall consider you as refusing to ” 7 
perform your agreement, and act accordingly.” me | : 
vendee several months afterwards returned the abstract of © 
title, with objections to the title. Upon a bill by ‘the ~ ; 
vendee for specific performance, the court say, page 26: a 


, “The notice in this case was not that the defendant | e 
would corisider the contract at an end if it was not.com- © | 
pleted within the time, but that he would consider its act “~ 


deposit which he had received. . There 
— therefore, in this case, be the usual reference as to 


And in the case at bar, in addition to notice of dis- 
afirmance, appellant should have tendered back the 
$1,500 already paid on the contract, as well as compensa- 
tion for all permanent improvements put upon the 
f= ‘premises, and the notice should have allowed a 
ys _ reasonable time for the removal of all other improvements. 
= - Until all these conditions were complied with by appellant, 
= she was in no position, either to disaffirm the contract or 
E°* . to resist its specific enforcement. 


: VI. . 3 
Expenses and attorneys’ fees properly disallowed. 
- _ It is objected that the court erred in refusing to allow 
( . appellant about eight hundred dollars, claimed on account 
S: - Of expenses incurred by her agent, Hobbs, in a trip to 
it. . Philadelphia, and attorneys’ fees in resisting the proceed- 
-' ings. for the specific performance of the contract. The 
€ os ‘testimony as to these payments is found at pages 155 to 
2 Be .159 and pages 167 and 168 of the record, and is exceed- 
| = ingly meager and unsatisfactory, if not absolutely sus- 
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picious. Hobbs was the agent of Mrs. Brown, and was 
Swe the secretary of the Water Works Company. He 

tiftes that he made the trip to Philadelphia, partly for 
be purpose of compelling a settlement with Starr of the 
7 | contract and partly to compel Starr to provide 
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funds for the purpose of operating the works.: (Record, 
pp. 155-59.) The one hundred dollars of expenses, which 
it is sought to charge against us, appears, by: the testimoay 
of Mr. Hobbs himself, to be a mere estimate, and it is”. 
extremely doubtful whether it was ever paid: . The 
$692.38 claimed on account of attorneys’ fees for services 
rendered by Mr. Weighey, on eteinay for agpdbinbiie a 
resisting the bill for specific performance, appears to have 


been shared with Mr. Hobbs. (Record, pp. 167-68.) 1 


Payment of the amount due under the contract having 
been tendered by the amended cross-bill, no attorneys’ 
fees for resisting the specific performance prayed by On. 
bill should be allowed. ‘The finding of the court, that we ~ 
were entitled to a conveyance, of itself negatives any right 


upon the part of appellant to attorneys’ fees for seen 


such conveyance. At the most, the allowance of éxpenses .~ 4 
and attorneys’ fees was wholly discretionary with the court’ 


below. Unless it can be shown that such discretion was _ 
grossly abused by that court, this court should pot interfere _ 


with its finding in that regard. And the unsatisfectoryand. 
suspicious testimony concerning these expenses and 


attorneys’ fees was of itself a sufficient justification to the 


court for their disallowance. 


VII. | 
Appellant not injured by omission to fix time for pay- 
ment in decree. 

It is objected that the court erred in oct ning 208 
specific time within which payment or tender should be — 
made to appellant of the amount of the balance, due her — 
under the contract. The decree for specific performance 
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was entered August 2, 1883. On the 7th of August, 
1883, five days later, the money was actually tendered 
appellant, and refused by her, and on the 18th of. August, 
1883, the money was, in conformity with the decree, 
deposited with the clerk of the court, for her benefit, 
where it has ever since remained. That portion of the 
record showing such tender and deposit of the money was 
omitted by counsel for appellant in making up the trans- 
acript of the record for this court. But by a stipulation 
between the parties (Record, p. 297), it is provided that 
either party may supply any omission from such trans- 
cript, by filing in this court a further transcript as to any 
matters which may be deemed material to the determina- 
tion of the appeal. In conformity with this stipulation, 
we have filed in this cause a further transcript from the 


-fecord in the court below, showing the tender and refusal 
to accept such payment, and the deposit of the money 


with the clerk of the court. Such additional transcript 


AFFIDAVIT OF SANFORD B. PERRY. 


UNITED STATES CircuIT Court on. | 


NORTHERN DISTRICT OF ILLINOIS. 


EDWARD R. KNOWLTON 
_ Bill 
THE CITY OF JOLIET WATER WoRKS ; 
COMPANY ET AL. 
GUARANTEE TRUST AND SAFE DE- 
POSIT COMPANY 
VS. ' Cross Bill. 
THE City OF JOLIET WATER WoRKS 
COMPANY, HARRIET BROWN ET AL. 


I, SANFORD B. Perry, being first duly sworn, make 
oath and say that I am the solicitor of the complainants in 
said cross-bill, and also of Joseph Hiller Foster mentioned 
in the decretal order hereinafter referred to. 


_ That pursuant to the authority of a certain decretal _ ae 
order entered in said cause on the second day of ‘August, 


A. D. 1883, against the said Harriet Brown, I went, on 


the 7th day of said August, to the residence of said Har- - : 


riet Brown, in Joliet, Will County, Illinois, taking with me 
a certified copy of said decretal' order, and the money 
hereinafter mentioned, and there saw the said Harriet 
Brown in person and exhibited to her said copy of said 


decretal order, and read over and explained to her that - 4 


part of said order containing the findings and mandates, 
and which required her, upon the tender of the 


money “ 
therein mentioned. to deliver to me, as the solicitor of the “"Z 


complainant in said cross-bill, the deed or deeds in said 


order mentioned; stated to her the amount of money . AN 


found by the court to be due to her for purchase money. 
and interest, and answered in full all the questions she 


asked me about the matter, and informed her that she was Ss 


allowed six months by the decree to remove her buildings. 


That I thereupon, as the solicitor of said Foster, | 


tendered and exhibited to said Harriet Brown, in. 
coin of the United States, the sum of thirty-nine 
sixty-seven. and thirty one-hundredths dollars, being fob: 


the amount found due to her by said order, with eaeene 


« < £e@ 
‘ea 


a on the same for five days, at the rate of six per cent. per 
ee annum, and thereupon requested her to deliver to me, as 
Bs the solicitor of the complainant in said cross-bill, for the 
use of said Foster, the deed or deeds which in and by 
_ said order she is directed to deliver; that the said Harriet 
Brown did not accept the said money, and did not deliver 
the said deed, but said she would see her agent, Perry J. 
Hobbs, about it, and wished that 1 would also see him. That 
on the same day, at the request of said Brown, I saw the 
said Hobbs, exhibited to him the said copy of said order, 
and read over and explained to him the findings and man- 
dates thereof, and informed’ him that I had that day 
exhibited the said copy of that decree to said Brown, and 
read over and explained the same to her, as above stated, 
and had tendered to her the money, and requested of her 
”. the deeds, as is above stated. 

; I also informed the said Hobbs that I had left the 
‘money so tendered to said Brown with James G. Elwood, 
Esq., of Joliet, as my representative, and that upon the 
delivery of said deed to him for me he would give to the 
said Brown the said money. That the said Harriet Brown 
2. .- has not delivered to me, as such solicitor, or otherwise, or 

a ‘to the complainant in said cross-bill, or to said Elwood, as 

= x my representative, the deed or deeds, or either thereof, as 
* in and by said decretal order she is directed to do. 
. That. more than ten days having elapsed since I made 
as a such tender to said Brown, I have this day, as the solicitor 

me -of said Joseph Hiller Foster, and pursuant to such order, 
ae «paid to the clerk of this court the sum of thirty-nine hund- 

a “red sixty-seven and 30-100 dollars, being the sum of 


* 


ae Be smeeey which I tendered to said Harriet Brown as afore- 


SANFORD B. PERRY. 


«=. © Sworn to before me this 18th day of August, 1883. 
eS ‘Bea) F. A. Root, Notary Public. 
a Filed August 18th, 1883. 

eo. W. H. BRADLEY, Clerk. 


- 
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thirty-nine hundred sixty-seven and 30-100 dollars was 
paid into court by said Sanford B. Perry, for the uses and 
purposes expressed in the foregoing affidavit, on the 18th 
day of August, 1883. 

Witness my hand and the seal of said court at my 
[Seal.] office, in the city of Chicago, on this 12th day 

of December, A. D. 1883. 
W. H. BRADLEY, 


NORTHERN DISTRICT ss. 


OF ILLINOISs. 

I, William H. Bradley, clerk 
of ‘the Circuit Court of the United States for said North- | 
ern District of Illinois, do hereby certify the above and 
foregoing to be a true and correct copy of the intone ‘of. 
Sanford B. Perry, and endorsements thereon, filed in said 


court on the 18th day of August, A. D. 1883, in the cause 


wherein Edward R. Knowlton is the complainant, and 
The City of Joliet Water Works Company ef e/. are the © 
defendants, as the same appears from the original thereof 

now remaining in my custody and control. __.,, 
In testimony whereof, I have hereunto sét my | : 
hand and affixed the seal of said court at’ =. = 
(Seal. ] my office in Chicago, in said district, this “> 
12th day of December, A. D. 1883. Be 

W. H. BRADLEY, 
; Clerk. 


It thus appears that five days after the entry of the 
decree the money found due to appellant was actually 
tendered to her and declined, and sixteen days after the 
entry of the decree it was deposited in court for her bene- 


fit, where it has ever since remained unclaimed, appellant © = 
having refused to accept the money and to ‘execute the ag 
deed. A conveyance of the premises was, in conformity © ~ 4 
with the decree, executed by John I. Bennett, one of the 


masters of the court, to Joseph H. Foster, the purchaser a 


st. 5 aor 
2 ee = 


at the foreclosure sale, which conveyance was dated 
- August 18, 1883.. The appeal was taken May 7, 1885; at 
‘the time of the appeal, therefore, the money due to appel- 
~ Jant had been for nearly two years deposited in the regis- ae 
try of the court, subject to her order. Under these cir- fs 
cumstances, it is difficult to perceive how any injury has 
— sustained by appellant, because the decree failed to _—.. 
fie any specific time within which the money should be 
im : ‘edd or tendered. a 
& a Age Respectfully submitted, . : 
: | J. L. Hicn, ° : 
Counsel for The Guarantee Trust and Safe Deposit Com- 
- _ pany and Foseph H. Foster, appellees. 
: CHICAGO, February, 1888. 
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OcTOBER TerM, A. D: 1887. 


RICHARD WOOD st at., I ae 
Appellants, | Attest from the: Cire: 
: THE GUARANTEE TRUST AND SAFE.) U4 Siete Merm “og 
| DEPOSIT COMPANY sr AL, mn ee 

Appelles; | 


BRIEF AND ARGUMENT FOR APPELLEES. 


ti dificult to conceive of « more unconscionable oF 
inequitable claim than that asserted. by appellants: : 1 B. 
sudjo shinemnsen of sho: otipsssiceadeaind “ 
| learned counsel for appellants, would seem of itself 6 
| afford a complete answer to their entire . argument, and to‘; 
| constitute sufficient ground for affirming the decree of, the ©: 
Circuit Court, bet the following suggestions are subeutitet 
in reply to the argument in behalf of appellants. > a 
| The frst series of coupons in question matured hg @ 
| their terms January 1, 1881, and the second series July £.:° 
1881. They were delivered by. Starr to appellants, . in? 
part payment of their claim for materials, in October, 1882. 3 
Appeliants having, therefore, acquired their title to t ie. 
coupons loag after their maturity, it is is conceded by th } 


mo pretense that any of the coupons, exceeding. one hun- 
dred and seventeen in number, were actually cashed by 
Starr. The remaining coupons were detached by him, or 
by his brokers, Beasley & Company, from the bonds 
2. before they were sold. The bonds were two hundred and 
P~ eighty in aumber. of $s00each. The two hundred and 
a eighty coupons of series No, 1, maturing January 1, 1881, 
were all detached by Starr before the bonds were sold, 
> gad two hundred and seventy-nine of this series constitute 
Ee caer! the claim of appytants, as found by the master. 
< * (Record, 228.) Appellants also hold one hundred and 
P minety-four of the second series of coupons, maturing 
— 4, 1881. Of these, seventy-seven, as near as the 
a to determine, were detached from the 
somds before their sale, and one hundred and seventeen 
we sold with the bonds prior to their maturity. (Record, 
-) en renomngem, 
, which are held by appellants, two hundred and 
y-nine of series No. 1, and seventy-seven of series 
2, making three hundred and ‘fifty-six in all, were 
I ilissd sold or purtbated by Starr. 
“Way braach of this extraordinary claim for relief 
renee en tegen Cite the ocskdns, bb 


Bees soP eompors. As to these coupons it can not 
b¢ pretended that any interest was ever earned by 


as against the company, all of them having 
hed ‘before the sale of the bonds. Coupons 
y. evidence of interest earned. Their validity 
at the holder has actually furnished money to the 
AAR St «che ported tart ee 


Again, interest is merely an incident to the 

4 indebtedness. But at the maturity of the 356 <x 

now in question, no indebtedacss existed ast ewer 
corporation and the subsequent holders of the boads:: T 
boads were. not then negotiated. : Teg wea 


i-4 fy 
ae 


done, and shall do throughout, Starr as the representative 
= of the corporation, the relation of debtor and credite 
holders of the boads whea these compos were di 
There was, ia other words, 20 principal 


so detached; and if ao priacipal. 
. existed, it follows as of course that no obligation. 6 fa 

est, which is a mere incident to the principal: 

could be in existence. Aad if no taterest: wana 
| which transpired theseafter before they — ah 


ded ¥ 
tn 


* 


i 


s 


were all delivered to Starr, together with the $19 
% ae Sanesannl deccag nL Se Sno 
: _ ment for his coastruction of the works uader his.co 
to convey the works to the corporation. Bat the:i 


«the transactions in question, that the retention of these 
_ €oupons by Starr was precisely the same as if they had 
a ‘been retained by the company. . Starr was the projector 
-9f the system of water works in:controversy. He procured, 
.’ and was the grantee in, the contracts with the city of Joliet. 
—— was the contractor for building the system. He‘held 


1 and retained: these coupons in.his possession. in 
iaey = February,.1881, before the negotiationsof the 
=, bonds, the entire scheme was, as regards‘the corporation, 
ie —— and iacomplete. Starr did not deliver the 

map pleted system of works to the company until about 
« ptobe + 1881. (Record, ~..257.) These-coupons stand, 
“aie 2, in legal contemplation, precisely as if they had 

| tretained: by the semen: before the delivery of the 
: £ Seppose by way of illustration, diese coupons. had 
en. in fact detached by the corporation before the delivery 
of the. peed to: Starr for negotiation, and. that while 
ain in the custody of. the -company, after their 


a 
* . 


matisri ty, they had been stolen and put into circulation. 
= = li case it cannot be pretended that a holder of tne 
com i eae creer ehagelast she: csuperation, or as 
ereditors secured under: the same mortgage. 
it that the putting of these coupons in circulation 
» #882, is in legal effect .precisely the same as. ‘f 
seintha tala om the ‘contd of the company, 
=e pedis gn Bs principal representative, and who 
nan entre want of consideration as to thes 


tat, Ce ee 
oh Sie” Phe Ce eer 


the court was fully warranted nite dere a to thie beach 
| : Wy Gti seein ciieiiied apes this temnehiok?4 4 
. . the case, it might be pertinefit to inquire. what would have -/ 
y been the result of an action brought by Starr against the ©. Bs 
| corporation upon the 356 coupons in question, upon their. 3 
S maturity. With his then existing relations to the company, |: . 
} such action would, in effect, have been equivalent to4 suit - 


aoe brought by the company agaiastitself, upon its own ob a4 3 


tions, issued without consideration. Indeed, itis a 


| pretended in the ingenious argument for appellants, ths a 
: Starr himself could have recovered upon these ——o a 
1881. But the right of appellants to recover, anit bi “ 


Oe 


equities between the original parties. And uatil it:c | be i é 
demonstrated that Starr‘himself had a right of ee ¢ 
.these obligations in 1881, it is not perceived that a ppellants: 
acquired any rights by their purchase in October, 1882.¢0° 3 
It remains to consider the 117 coupons whales , 
ae actually cashed by St ania a a 
Company. These coupons matured July 1,'1881. ‘Statr E 
himself admits (Record, p. 254) that upon their maturity he os 
4 had not yet completed the works; thatthe company bad 907 ; 
4 income; that the holders of the bonds were writing hist 
3 about the payment of the coupons; that he paid them.’ 
with the knowledge of the company, but with no under-. <3 : 
standing that the company would ony hn, ed tt 
did it:to save his own reputation. The payment was ~; 
made through Beasley & Company the brokers by whsn. 
the bonds had been originally negotiated. | 


rt Wes x . 
s t. 2. * Et 
.; ; a alin «i 
ee. i, A Kee : sy 
PAT SN Se : 
Ae ee + Met. #6 


oe 


“ We suggested to said Starr that it would be well for 
~us'to pay the coupons on the bonds while we were selling 
“them, and to this he readily assented. This related wholly 
 t0.coupons, series No: 2. We never had anything to do 
swith series No. 1. We -never presented any coupons of 
“aa Guarantee Trust and Safe Deposit Com- 
8 ouerpmet neither did we ever the holders 
y of said | to allow us to. them. All 


‘and Company wrote to L. L. Treman, one of 
as follows: - 
“ New York, June 2ist, 1881. 


* 


uly ist, 1881, off boads 
Co. will be paid at 


i» 
‘ 


-“ New York, July 18th, 188:. 


ve & ee. : 


coupons on the City of Joliet, Ill., Water. Works Co. bonds 
which we sold you, but they have as yet not been pre- 
sented to us for payment. Please merwerd them to us, 


and they will be paid promptly 
rs truly, : 
t A. W. BEASLEY & Co. 


“ EXHIBIT F.” 


Mr. Treman testifies, (Record, . 187 to 189), thathe 
bought, through Beasley & Company $13,000 of the 
bonds, May 25, 1881, from which coupon No. 1 was cutoff. . 
| June 10, 1881, he bought through the same firm $13,000 a 
of the bonds, from which coupons Nos. 1 and 2 were de>" _ 
tached. He further testifies that the No. 2 coupoa, oathe 
first $13,000 of the bonds, was paid by Bensley ee 
pany on or about July 21, 1881; that they were sent to. 
Beasley & Company for payment ani cancellation, and not - 
for sale; that he had no knowledge or senpicion tht the 
detached coupons were not regularly paid and canceled, or _ 
that they were held by Starr as a claim against the com- - 
| eaay. <r ans tiny Samy sate Sy Sues, ate 
tasened iat Steer: cieteney tis stagnate 68 Ae 
pany at  mesting of the bondholders with Stacy le: FRR : 
, delphia, October 5. 1882. . 
: Similar testimony wes given by Joweph H. Roster, = 

who bought $10,000 of the bonds through Beasley & ~ 
Company (Record, pp. 174. 175); by David Hood, who 
bought $30,000 of the bonds (Record, pp. zor, 208); by 
William .E. Hawks, who bought $10,000 of the boads’ 4 
(Record, pp. 273-275), and by Thomas B. Brows, whe.-2 
bought $5,000 of the bonds (Record, p. 278). : 
In view of this testimony, we submit that the master & 


x 
m 
a 

a 


a 


fe. a was fully justified in his 20th finding, that the 117 coupons ~o- 
> 4m question were actually paid, instead of purchased, by ‘ 
‘Starr. The master’s finding upon this point is as follows: 4 


XX: 


“ae “ That the said 117 coupons of the second series were 
gone at or soon after the maturity thereof, and that the 

‘< oe relative to such payment, s0 far as the evidence 
Baa oo ™ At or prior to the time of the maturity of the said 
second series of coupons, Beasley & Co., who were the 
“sagents of and brokers for said Starr in New York, bywhom_ - - 
« the.said 117 bonds and others had been sold, notified the - 
mee oa thereof that they, Beasley & Co., had fundsin ~~ 
e : Rete hands with’ which to pay such interest coupons, 

4 fees that the same would be paid by them promptly on 

: at their office in New York; that such notice 3 
to sy Saha and holders of said bonds by 4 
of said ; that the said 117 coupons were so : 
oma Beasley & Co., and the amount of the same 
ged to the account of said Starr, for whom they were 
acting as agents and brokers in that behalf, and 


NS 


aR y That said Starr caused the said coupons to be paid 
ytthe manner aforesaid by his said agents and brokers, 


informed by said Starr, -by. Beasley & Co., his b 
by any had 


gp ge * 


he the same 
: The City of Joliet Water | 
be a lien eee 20 

: the lien of th seeunn’ ternal wae ae 
; that, on pe | 


presented 
Co. in 


fu 


the same had been paid place 
provided therein, and: > Sor the lien of sock: 
the property of the company had been 


Indeed, the pretense that Starr purchased, it | 
4 paying these.coupons, would appear to be wholly as 
3 thought. He himself testifies (Record, p. 255) thet 
coupons were paid by Beasley & Company, . ining 
terms “ paid" and “ payment” repeatedly, 
the term “purchase” or “ purchased.” 
same page of his testimony the following occurs! 
—" Do you know whether Beasley & Co; ~ 
tes to the hades of hee coupon, end fo 
, pons to them for payment—those maturing on the 
“4 july. 1881? 
A.—" No, sir; I do sot know that they. ¢ lid 
1 told Beasley at one time myself that there woul 
: . default in the interest. I told him I would take't 
es and pay them, rather than have a default.”. 
Im the light of these undisputed facts, it is's 
incredible and uathiskable, that the transaction. was a: 
chase, instead of a payment of the coupons. . 
appreciate flly the importance of this testimony, th 
c »ndition of the water works and Starr's: rela 
company must be constantly borae in mind. ‘Them woe 


“were still in process of construction by Starr, under his 
contract with the corporation. They were not yet deliv- 
btn the eongany. They were in an incomplete con- 
- dition, and were in fact never completed by Starr. And 
the records of this court, in the case of the City of Foliet 
ae “y. Joseph Hiller Foster, et al., submitted under the 
; | twentieth rule, at the October term, A. D. 1886, show 
Be _ that for years after the payment of these coupons a long 
, aad expensive litigation was in progress between the city 
i oat the bondholders, growing out of Starr's non-fulfill- 

t of his contracts. Under all these ceneeeneee, 


= n 


a 


Jy hige 
* ed 


stockholder, director and contractor for the con- 
tru of the works, his payment of the coupons, under 
‘the circumstances narrated, must be treated in all respects 
‘psa payment by the company itself. And to permit Starr 
t again put them in circulation is as gross a fraud upon 
| } tights of other bondholders, as if the coupons had 
ie wet peid by the company, and by it again put in 


fi 


<a are the equities of the bosdholders leisened by 
ne ee reroms on eet by Dene Can 
a ee 
; » at whose place of business they were in terms 
able. Beasley & Company were the brokers 
the majority of the boads were originally 
ad it was natural that the purchasers should 
m for payment of the coupons. Especially 
be arb pg 
ee renee epee the totes of 


not the agents of the Water Works Compeny,: vere COPt 
tainly the agents of Starr, vt wn oc 
the bondholders and the Water Works Coaipieis = = 
could not be heard to say that the bondholders were aut 
of negligence in presenting coupons for payment to Ba 
ley & Company, instead of to the trustee ni 
mortgage. And the company, under these circ 
being estopped from questioning the propriety of the pi 
ment by Beasley & Company, appellants, whos 
the coupons long after maturity, are equally a og 
The same suggestion would seem: to be as 
answer to the argument in behalf of appellant: ¢ 
holders of the bonds were negligent in not the 
canceling the coupons when paid by Beasley & € 
Indeed, a prose, & b sly. 8 cor sg 
baer of cone tle sees saa 
upon payment. The uaiform usage in this regas 
surrender the coupoas in their original condition: apy 
mie Sra von epee ate Al 
such agent, broker or the principal in whose. ix | 


Bare 


, « ~~ 
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§ ee : le Tee. Ye 
‘ <> pee aot a gas 
a cs Fe ‘ 
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mee wech testimony is presented by this record, the sole 
Wf tending to show that the coupons were purchased, 
of paid, being that of Starr, which is contradicted 
piiewe statements and by the testimony of Mr. Beasley, 


os 
ee 


a 
“* 


no:stronger proof is presented by the record. , 
yt the coupons were in fact paid and canceled, instead 
. than is. found ia their condition wher they _ 
3 aaa to ‘appellants. Certainly no stronger 
ee eer ee covet 


feat to recover, all but one were in some‘ manner - 
et ee Gates sigingian annenag 


‘attention of the court is invited to the 
peipeiet : He shows — ‘by ~ 


ai © « ’ et 


4 BS 
- 


those which are defaced with spindle holes, 
coupons, and other like obligations upon a: 
paid, and the court may properly consider the’ 
custom in this regard as a part of its general knc 
commercial transactions. yer ree 
It is barely conceivable that a case slight’ 
sented where the proof to overcome such prima fi 
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dence of payment might be so overwhelming as.to:4 


record. And we submit that the master’s fini 
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this point are fully warranted by the test 
Mr. Starr himself.: ‘Those findings‘ are em 


te a ah, | hy 
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thus presented, bn. pensly: sal magi staat 
to the conscience of the chancellor, and hence sx 
ot elias cutting beneeae tin SaNN one m 
proceeding, therefore, being for a distribytion among th 
_ Claimants of a fund in court, arising from the sale 


property upon the receiver's petition, it is 


é different from a proceeding is rem, and is not 01 
by the rules of procedure applicable to such actions. 4s 
een ae ee 
equities and defenses which might have been eouee hs : 


: Water Works Company against Starr, had beat 
enforce these coupons, conten ae cover upon tie 
coupons themselves. Starr wholly. failed,.in: es: fees 
portant particulars, to carry out his coatract. for the: ae 7 
pletion of the works. At least $15,000: was re oy od tg 


be expended by the purchasers. to make good the-defi saek 
cies caused by Starr's negligence and improper cc 

1 (See testimony of Mr. Elwood, Record, p. 287. 3 

refused to receive the works, vail en pay ti hero ent: 

| ‘als, and has never yet accepted them, pieces 


3 Pacha 
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' record in this court, in the case of the City of F oy 


- Foster, et al., October term, 1886, to. in ieee Re 
already been made. Upon this grouad alone the competiy 347 
would have had a complete defense to ———n 
! hands of Starr. | ae. 

But it is argued that, even if such defenses were p Be 
mile in an cin of theatre, they could ay. 

a allowed in favor of the Water Works Company, aad: t 33 

the purchasing bondholders, represented by Fone, con : 

ncn sage sistih Satie eae This objection ts- 


ee SSS 
Se 


ye 


* SI ge. 


ee 


4 


pe 


shi + Fa 
* 


EL HS 


a 


y'to contest all claims for’ priority out of the | 


a, and to appeal from the decrees of courts below enforc- 


ch claims. The right of purchasers, in: this class of 
psrrenteh donee cf ste sutave bas been vo repent 


a** 


| . fawee based ‘hil sip the doctrine ‘of diversion 
Leiprent iwcome. from the payment of current expenses 
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to. keep a railroad agg 
has never yet allowed priority to demande off th 
of that under consideration. 

In any event, and even if the coupons: ie qi 
were a valid aad prior lien, ion one 
the original parties, the coupons of series No.1, matt 
January 1, 1881, can oaly be enforced from. 
the bonds and mortgage, December '9, 1880; 
pany was not .iacorporated until November 
(Record, g. 132). The bonds. aad mortgage + 
menigi until a ReswmberS. 1880. so 


ence, and prior to the incorporation of. the c 

ing such obligations. Nor is our position 

an effort to plead usury in behalf of the c 

defiance of the statutes of Illinois, as. ae 

for appellants... We do act contend. that: the 

were tainted with uaury, the rate of interest:t 

lawful rate in Ilinois, We simply. insist th ings 

which lias never been earned can not bee ore ad ee 2, 
"Ketchum v. Duacen, 6 U. 8.650, ia’ tailed 

siniasal toc oqpeleiiliien.aehcaiauiiis olny 

‘which had been purchased, ateenenell 

against a railroad company. The facts of that 

so materially from the facts in the i 

would. seem. to have no application. . Ins 

Duncan all the.coupons were produced, 

site susan Deca that: Deosen, Sharman: ond G 


inte to’ pay them, but clearly intended to purchase. 
y , evidence of such intention it was owe that they had 


jo Lendon, where many of the coupons were 
march: Similar notices were posted in the Bank 
r eg and in the office of the railroad company at 
Obile. The coupon holdess, who presented their coupons 
w York, were informed that Duncan, Sherman and 
an were purchasing them. None of the original 
ps of the coupons, with perhaps one exception, and 
ot an appellant, denied that the transaction was a sale 
The parties in interest, with perhaps the 
ption noted; fully understood that Duncan, Sher- 
— purchasing the coupons, instead of 
3m for the account of the railroad company. Under 
thus shown to have existed in that case, 
ch appears in the case at bar, it is submitted that 
to the present controversy. And 
jon oniof the court-in that cate (page 662), it is ex- 
that “ where, as in this case, a sale compared 
“as oncagons ‘to. the holders’ interests by 
m of the coupons upon the common 
its value in reference to the prin- 
po loteat to sell should be clearly proved.” 


oon ee 


me, Ge Ap 


ch this record in vain for any such clear 


tt 7 


eee 


. ; . 


own testimony, as well at by that of 


coupon but one of the 473, upon which 
based, bearing upon its face evidence more or leas at 
sive of its payment and cancellation, they can 1 
: heard to question the propriety of the decree. . 
submitted, 
) J. L. Hicu, 
CHICAGO, February, 1888. 
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HARRIET BROWN, 
Appellant, 


vs. 


THE GUARANTEE TRUST AND SAFE 
DEPOSIT COMPANY, 


| We fail to understand how the matter in. disp 
this appeal can be said not to exceed $5,000 ia 


‘and. the bills of complaint dis- 

er for wint of equity, the title to all the real 
» including improvements, would have 

d.she could have brought suit for the same 
Aud apples had in any way amended 


se specific performance were denied, the 
4 stilt have been concerning a matter 


> in value. 


= to Samuels. One would hardly 


or to pay ‘the fall value of property 
Presumably, the consider- 
‘case is much below the full value. 


ego on these points is 
affecting title should be 


statute concerning partitions, 
enacted that, “ in all suits for the jp 


“ whether by bill in chancery or bj 
“ the court may investigate and @ 


“ upon the titles to any of the premibes 2 
“ titioned.” 
In the case of Gage v. Ga 
decided that a mortgagee could not be 
tax title jae his foreclosure | proce 


bite it ought to be applied to piseks 
Perry. Tax titles are as plentiful: ta 
closures, and it is practically impo 
chaser for property thus 

tainly, therefore, be of great. 

that he should be able to test in. his | 
ceedings the validity of the adverse ai 
being obliged to buy. in the proper 

months (redemption period) after {2 2 fo - 
get his deed, and then begia ‘suit: to set 
title. ‘* 
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ion of its value without having been remunerated 


aiahordated persons seek 


Counsel for Appellant. 
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MONROE L. WILLARD and 


CHARLES A. DUPEE, 


upon the misfortunes of the bondholders, 


“were not wu 
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given to the land they are seeking to hold 
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